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MEMORANDUM. 

Mr.  Jastice  Timlin  took  no  part  in  the  decision  of  the  cases  re- 
ported in  this  volume  on  pages  539  to  655  Inclusive. 

ERRATUM. 
158  Wis.  505,  line  17.    For  north  to  south,  read  south  to  north. 
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Mich.  559      -        -        -        - 
Schumaker  v.  Helnemann  99 

W.  261  

Schweikert  v.  John  R.  Davis 

L.  Co.  147  W.  242  - 
Scott  V.  Hobe  108  W.  239 
Seaboard  A.  L.  R.  Co.  v.  Hor- 

ton  233  U.  S.  492  - 
Seaman  v.  M.  ft  R.  R.  R.  Co. 

(Minn.)  149  N.  W.  134 
Second  Ward   Sav.  Bank  v. 

Leuch  155  W.  493 
Seeley  v.  Manning  37  W.  574  - 
Seton  V.  Hoyt  34  Oreg.  266      - 
Shafer  v.  Phoenix  Ins.  Co.  53 

W.  361 

Sheldon  Co.  v.  Mayers  81  W. 

627 

Shenners  v.  Pritchard  104  W. 

287 

Sherman  v.  Menominee  River 

L.  Co.  72  W.  122  . 
Shevlin  v.   American  M.  A. 

Asso.  94  W.  180    - 
Slegel  V.  Outagamie  Co.  26  W. 

70 

Siggins  V.  C.  ft  N.  W.  R.  Co. 

153  W.  122    - 
Sigler  V.  Wick  45  Iowa  690     - 
Sllverthorn,  Will  of,  68  W.  372 
Slzer  V.  Clark  116  W.  534 
Slight  V.  Outzlaff  35  W.  675    - 
S.  L.  Sheldon  Co.  v.  Mayers  81 

W.  627 

Smeltzer  v.  St.  L.  ft  S.  F.  R. 

Co.  168  Fed.  420   - 
Smith's  Appeal  115  Pa.  St.  319 
Snyder  v.  H.  ft  St.  J.  R.  Co.  60 

Mo.  413         -        -        .        . 
Somers    v.     Germania     Nat. 

Bank  152  W.  210  - 
Sorenson  v.  Menasha  P.  ft  P. 

Co.  56  W.  338        -        -        - 
Spence  v.  Central  Ace.   Ins. 

Co.  236  111.  444      -        -        - 
Spooner  v.  Washburn  Co.  124 

W.  24 

Standard  Mfg.  Co.  v.  Slot  121 

W.  14 

State  V.  Barr  11  Wash.  481   - 
V.  Eau  Claire  40  W.  533 


563 

444 
263 

44 

352 

563 

169 
608 

12 

136 


466 

502 

32! 

162 

61 

287 

199, 

352, 

449 

407 
287 

82 
178 

55 

61 

407 1 
3851 

352 

633 

645 

380 

33 

119 
23 
44 


State  V.  Cumber  37  W.  298  -  486 

V.  Railway  Cos.  128  W. 

449 401 

V.  Wentler  76  W.  89   -  226 

State  ex  rel.  Att'y  Gen.  v.  N. 

P.  R.  Co.  157  W.  73  .  523,  525 
Carey  v.  Ballard  158  W. 

251 394 

Clark     V.     Neterer     33 

Wash.  535  -  -  -  -  490 
Cook  V.  Houser  122  W. 

534 399 

Crow  V.  West  Side  St.  R. 

Co.  146  Mo.  155     -        .        -    226 

Hessey  v.  Daniels  143  W. 

649 317 

Husting    V.     Board     of 

State  Canvassers  159  W.  216    249 

lola  V.  Nelson  57  W.  147     203 

Jenkins  v.   Harland   74 

W.ll 203 

Martin  v.   Kalb   50   W. 

178 401 

- —  McDlll  V.  Board  of  State 

Canvassers  36  W.  498  -  -  232 
•  Milwaukee  St.  R.  Co.  v. 

Anderson  90  W.  550     -        -    412 

Minneapolis,  St  P.  ft  S. 

S.  M.  R.  Co.  V.  R.  R.  Comm. 

137  W.  80      -        -        -        -     466 

Mulholland     v.     County 

Clerk  48  W.  112    -        -        -      35 

Ohlenforst  v.  Beck  139 

W.  37 486 

Rankin  v.  Leete  16  Nev. 

242 528 

Ronglien  v.   Clemenson 

148  W.  268  -  -  -  -  203 
Terry  v.  Keaough  68  W. 

135 446 

Treat  v.  Richter  37  W. 

275 35 

Weiss  V.  District  Board 

76  W.  177  -  -  -  -  44 
Steckbauer  v.  Leykom  130  W. 

438  -  -  -  -  119,588 
Stephens  v.  Elver  101  W.  392  428 
Stewart  v.  Stewart  90  W.  516  567, 
571,  572 
Stock  V.  Kern  142  W.  219  -  352 
Stolze  V.  A.  A.  R.  Co.  148  W. 

205  -  -  -  .  434,436 
Stone  V.  Oconomowoc  71  W. 

155  -  -  -  .  44,46 
Stubbings  V.  O'Connor  102  W. 

352  ....  .  348 
Sturgis  V.  Hull  48  Vt.  302  -  485 
Superior  v.  Douglas  Co.  T.  Co. 

141  W.  363    .        -      130, 133, 136 
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Superior  B.  of  Tr.  v.  G.  N.  R. 

Co.  1  Wis.  R.  R.  Comm.  619  413 

Surlng  V.  Rollman  145  W.  490  61 
Sweeden  v.  Atkinson  I.  Co.  93 

Ark.  397        -        -        -        -  352 

Swift  V.  Agnes  33  W.  228  -  302 
Swisher  v.   Deering  104  111. 

App.  572        -        -        -        -  427 

Sydnor  v.  Palmer  29  W.  226    -  343 

Taxation  of  Salaries  131  N.  C. 

692 401 

Thompson   v.    Milwaukee   69 

W.  492 299 

Till  V.  State  132  W.  242  -  -  538 
Tobin  V.  Nichols  156  W.  235  -  563 
Tolleman  v.  Sheboygan  L.,  P. 

&  R.  Co.  148  W.  197  -  -  199 
Tolman  v.  Abbot  78  W.  192  -  263 
Towsley  v.  Ozaukee  Co.  60  W. 

251 182 

Tozer  v.  Ocean  A.  ft  G.  Corp. 

94  Minn.  478  -        -        -    633 

Tradewell  v.  C.  ft  N.  W.  R.  Co. 

150  W.  259  -  -  -  434, 436 
Tripp  V.  School  Dlst  50  W. 

651  ■  -  -  -  -  152 
Trzebietowski  v.  Jereski  159 

W.  109 355 

Tweeddale  v.  Tweeddale  116 

W.  517  -        -        -        -     325,329 


United  Merchants'  R.  ft  I.  Co. 

V.  Roth  193  N.  Y.  576    - 
U.  S.  V.  C,  M.  ft  St.  P.  R.  Co 

197  Fed.  624 
V.  D.  ft  R.  G.  R.  Co.  197 

Fed.  629        -        -        - 

V.  18  Int  C.  C.  7 

V.  P.  ft  R.  R.  Co.  184  Fed 

543         -         -        -         - 

V.  Thurston  Co.  143  Fed, 

287         ...        - 


Van  Beck  v.  Milbrath  118  W 

42 

Vance  v.  Board  of  Canvassers 

95  Mich.  462 
Van  D Inter  v.  Worden- Allen 

Co.  153  W.  533       - 
Venine  v.  Archibald  3  Colo. 

163         .        .        -        . 
Verbeck  v.  Verbeck  6  W.  159 
Vogt  V.  Hecker  118  W.  306 
Voigt  V.  Milwaukee  Co.  158  W, 

666    -    -    -    - 


49 

420 

420 
515 

515 

401 

427 

238 

11 

490 
299 
565 

33 


Wabash  R.  Co.  v.  Thomas  222 
111.  337 262 


Wall  V.  M.,  St  P.  ft  S.  S.  M.  R. 

Co.  86  W.  48  -        -        -    178 

Wanzer  v.  Chippewa  Valley 

E.  R.  Co.  108  W.  319  -  -  314 
Washburn   v.   Washburn   W. 

W.  Co.  120  W.  575  -  -  412 
Watson  V.  Wilcox  39  W.  643  -  571 
Wawrzyniakowski  v.  Hoff- 
man ft  B.  M.  Co.  146  W.  153  -  618 
Weaver  v.  Weaver  109  111.  225  374 
Webber  v.  Quaw  46  W.  118  -  364 
Webster  v.  Douglas  Co.  102 

W.  181  -  -  -  -  441, 444 
Wentworth  v.  Wentworth  69 

Me.  247  -        -        .        .    376 

West  v.  Walker  77  W.  557  -  371 
Wetutzke  v.  Wetutzke  158  W. 

305  ....  325,329 
Weyerhaeuser  v.  Earley  99  W. 

445 182 

Wheeler  v.  Board  of  Canvass- 
ers 94  Mich.  448   -        -        -    237 

v.  Earle  5  Cush.  31  -        -    592 

Whiting  V.  S.  ft  F.  du  L.  R. 

Co.  25  W.  167  -  •  -  441 
Whitney  v.  Gunderson  31  W. 

359 401 

Wilcox  V.  Perth  154  W.  422  -  441 
Wllcoxson  V.  Stltt  65  Cal.  59«  287 
Wlllard  V.   Comstock   58   W. 

565  -  -  -  -  441,444 
William  Deering  ft  Co.  v.  Mor- 

tell  21  S.  Dak.  159  -  -  427 
Williams  v.  Thrall  101  W.  337  565 
Wilton  V.  Mayberry  75  W,  191  571 
Winn   V.   Sanford   145   Mass. 

302 426 

Wis.  Cent.  R.  Co.  v.  Taylor 

Co.  52  W.  37  -        -        -    401 

Wis.  River  I.  Co.  v.  Lyons  30 

W.  61 182 

Wis.  Tel.  Co.  V.  Krueger  115 

W.  150 485 

Wiswell  V.  Baxter  20  W.  680  -  502 
Wolff  V.  Carstens  148  W,  178  -  538 
Wolfgram  v.  Schoepke  123  W. 

19-        -        -        -        -        -    578 

Wright  V.  Sperry  25  W.  617  -  502 
Wuerfler   v.   Trustees   Grand 

Grove  116  W.  19    -        -        -    305 

Yerkes  v.  Yerkes  200  Pa.  St. 

419 183 

Young  V.  Brown  53  W.  333       -    425 

Zartner  v.  George  156  W.  131  -  88 
Zitske  V.  Goldberg  38  W.  216  -  5 
Zunker  v.  Kuehn  113  W.  421  119-20 
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STATUTES  CITED. 


Ordixancb 

OF 

1787 

Tebritobial  Statutes  of  1839. 

Article  2 

- 

• 

- 

*    140 

Sec.  23,  p.  399  -        •        •        -    490 

CoifSTiTUTioN  OP  Wisconsin. 

Revised  Statutes  of  1849. 

Art 

I.   sec.   3 

. 

-    651 

Ch.      6 231 

M 

I 

.     "      5 

- 

488,  489 

••     131.  sec.  28        -        -        ^    490 

M 

1 

.     "      9 

60. 100, 396, 

Revised  Statutes  of  1858. 

<> 

rv 

.     "    24 

400,  44Z,  48»,  49U 
-     485 

Ch.      7 231 

M 

IV 

,     ••    26 

397, 400,  402.  403 

"     133,  sec.  33        -        -        -    490 

« 

VII 

.     "      8 

- 

393, 396 

Revised  Statutes  of  1878. 

"     VIII 

,     "      1 

316,  396,  397, 

Ch.  5 231 

402,  403,  409,  474 

X.     "      2 
"    XIII,     "      1 
"    XIII,     "      3 

-      653, 655 
217,  230,  247 
623,  625,  626 

S.  A  B.  Anno.  Statutes  (1889). 
Section  2276a  -        -        -        -    342 

Statutes  (1898  and  since). 

Session  Laws. 

8ec,                                           Page. 

1858. 

Ch. 

78  - 

-    232 

11—1  to  94j— 1  (ch.  5)       218,  231 

1889. 

»t 

255  . 

-      55 

51.02.  sub.  (7),ch.  51  -        -    413 

1893. 

M 

28  . 

-    342 

81,  82 233 

1893. 

M 

85  • 

124, 127 

83 250 

1893. 

« 

220  • 

-    494 

84  233, 250 

1903. 

tt 

68  • 

-    322 

85 235,  250 

1903. 

n 

448  • 

-    494 

86  -         218.  222-3,  242-4,  246,  250 

1905. 

tt 

303   • 

-       11 

87 233 

1905. 

tt 

362  • 

130, 132 

87,  sub.  1      219,  221,  222,  235,  242 

1907. 

tt 

254   . 

491.  494 

94.      "     1      -        -        -        -    242 

1907. 

- 

459  • 

.      42 

94,      "     2      -        .        -      222,242 

1907. 

tt 

459,  sec. 

8 

.      39 

94a 235 

1907. 

M 

459,     " 

18 

-      43 

94a,  sub.  1    -        -      222, 233,  242 

1909. 

tt 

231   - 

-      83 

94a.      •*      2   -        -        -      222,242 

1909. 

tt 

323   . 

480-487 

94a,      "     3  -        -        -        -    247 

1909. 

tt 

338  - 

-     628 

94a,      "     4  -        -        -        -    234 

1909. 

M 

518  - 

-    648 

946         -        -        -        -     234,235 

1909. 

tt 

625  . 

653, 655 

94e         -        .       219,222,232,242 

1909. 

t* 

549  - 

488-490 

430,  sub.   (3)           -        -        -    359 

1909. 

tt 

549,  sec. 

14 

5 

431 356.  360 

1909. 

tt 

549,      " 

19 

-    489 

433.  433a         -        -        -        -    360 

1909. 

tt 

549,      " 

28 

-    254 

435e        ....  39,42,44 

1911. 

tt 

50  . 

- 

334. 603 

441  149, 152 

1911. 

- 

239  - 

- 

481 

, 483-487 

443 360 

1911. 

tt 

328   - 

- 

218, 

223,  229. 

676 34 

231 

,235 

,  242.  243 

685 34 

1911. 

tt 

337  - 

. 

393, 394 

686 33 

1911. 

tt 

425,  sec. 

6 

5 

752 37 

1913. 

tt 

261  - 

. 

488, 490 

776,  sub.  13    -        -       437, 445. 447 

1913. 

tt 

394  - 

• 

.    382 

852-925i  (ch.  40)    -        -        -     445 

1913. 

" 

459  - 

. 

-     233 

899 330,  332 

1913. 

•< 

599   - 

. 

335,  648 

903  -        -        -        -      330. 332, 333 

1913. 

tt 

602  - 

. 

-    254 

959—45  -        -        -        -      295,296 

1913. 

M 

644    ' 

• 

494,  498 

959—45.  sub.  1       -        -        -    300 

Digitized  by  VjOO^ 

xxvm 


CITATIONS. 


[159 


Statutes    (1898  and  since) — con.   Statutes    (1898  and  since) — con< 


Sec. 
959—45,  sub.  2 
959—45,      "     3-5 
976  - 

1033,  1034 

1087—55  . 

1087W— 1  - 

1087W— 1  to  1087m--80 


Page. 
-     296, 300 

-  297 
393-395, 623 

.    186 
.    316 

-  465 
.....  _.  -  400,404, 
460,  463-465,  470,  473 

10877W.— 2  -        -        -     397,403 

1087m— 2,  sub.  2     - 


1087m— 2,  "  2,  (b)  ■ 
1087m— 2,  "  2,  (c)  • 
1087m— 4,     "     (a),  (b) 

1087m— 4,     "(c) 

1087m— 19 

1087m— 26 

1212,  sub.  3 

1236 

1237 

1237a 

1267 

1268 

1291,  sub. 

1298 

1317m — 4,  sub 

1339 

1494—57.  sub. 

1636—52 

1689 

1770& 

1772.  sub 

1774 

1776 

1789 

1797—1  to  1797—36 

1979- ltol797— 38 

1797—3     - 

1797—4     - 

1797—4,  sub.  (c)       - 

1797—6 


1797—10  -  -  -  - 

1797—13   -  -  .  - 

1797—22   .  -  .  - 

1797—23   -  -  -  - 

1797—24   -  -  -  - 

1797—25  -  -  -  - 

1797—35  -  -  .  - 
1797m— 1  to  1797m— 109  - 
1797m— 91 


-  472 

-  467 

-  400 

-  460. 
465, 467 

-  460, 466 

-  397, 404 

-  460, 468 
408, 409,  413 
290,  293, 295 
290,  292, 293 

-  290, 293 

-  202 

-  201, 203 

-  201, 204 

-  201, 203 

-  393, 394 

-  124, 128 

-  534. 537 

-  251, 254 

-  344. 348 

-  424, 428 

-  523 

-  523 

-  518 

-  525 
130. 132-134 

.   136, 137 

-  133 

-  134, 515 

-  134 
130, 134, 136 

-  515 


1816 
1828,  sub.  9 
1836,  1852 
1978a,  1978D 
1978c 
2024—9  - 


-  515 

-  133 
133. 515 

-  133 

-  134 
131, 136 
130. 136 

491,  493,  494,  497,  498 

-  130, 134, 135 

52,54 
-  319,322 

-  319. 322,  324 

-  186 


8ec. 

2024—10,  2024—12 

2160 


2167 

2167-2171 

2169 

2170 

2172 

2172a,  sub. 

2203 

2204 

2207 

2242 

2271-2280 

2276a 

2280 

2330 

2330,  sub.  1 

2330,   "  2 

2330,   "  3 

2343,  2345 

2348-2376 

2349-2351 

2351,  sub.  (3) 

2353-2355 

2359,  2360 

2360/  to  23609 

2360A; 

2360%,  sub.  2 

2360Z 

2362,  2366 

2370.  2371,  2373 

2374 

2394—1  to  2394—31 


Paffe. 

-  187 

-  539, 541 

-  366 

-  365, 375 
366,373,376 

866, 377,  379,  382 

-  366, 382 


2394—1,  sub.  1 
2394—3 
2394—19 
2405m 


2579 

2640 

2647 

2801 

2858 

3041 

3071 

3072m 

3240.  3241 

3466 

3468 

3736,  3738 

3743 

3748 

3979 

4041  & 

4068 


355, 


-  366, 382 

-  541 
47,  50 

-  343 
47,  50 

.  183 

-  340, 342 

-  180, 184 

-  482 

-  484 

-  483-485 

-  483 

-  144 

-  482 

-  482 

-  481. 484 

-  482 

-  482 

-  482 
480,  482,  483 

-  484 

-  483, 485 

-  482 

-  482 

-  483 

-  334,583, 
640, 646-648 

(2)    -    -  603 

-  635 
335,  635,  641,  649,  650 

179, 182,  200, 353, 
356,  415,  422,  579,  583 

-  399 

-  366 
39,  41,  42 

214,  216 
561, 564 

-  483 

-  254 

-  192 

-  525 

-  359 
356,  359 

6 

-  1.6 
6 

68,  80.  82 
68,82 

-  120 
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Statutes    (1898  and  since) — con. 


Sec. 
4069 
4211 

4220,  4221 
4222,  sub.  3 
4222,  "  5 
4222,  "  7 
4339 


Page. 

-  366 
340, 342, 343 

•  366 

-  65 
615, 617, 618 

-  518, 530 
15,  22 


Statutes  (1898  and  8ince)--con. 


Sec, 

4394 

4549 

4567m 

4569,  sub.  2 

4692 

4985 


Page. 
16, 18, 19, 22, 23 
488, 452, 463 
•  663, 666 

-  661 
-   •   24 

-  486 


TEXT-BOOKS  CITED. 


(7th  ed.) 


Barnes,     Interstate    Transp. 

8  352 

Black,  Income  Taxes,  sec.  41 
Black,  Interp.  of  Laws    (2d 

ed.)  sees.  168, 170 
2  Black,  Judgments,  f  529 

2  Bl.  Comm.  299       -        -        - 

3  Clark  A  Marsh.  Prlv.  Corp. 
2031,2032     .        .        .        . 

Cobbey,    Replevin    (2d    ed.) 

mio 

2  Cook,  Corp.  (6th  ed.)  f  623 
Id.   (7th  ed.)  I  599 
Cooley,  Const  Lim. 
p.  127  - 

1  Corp.  Jur.  915 
9  Cyc.  521,  522 
9  id.   611 

13  id.  535 

14  id.  939,  940 
23  id.  531,  532,  note  31 
23  id.  1220       - 
32  id.  162 
35  id.  1089       - 

2  Devlin,    Deeds     (3d    ed.) 
$834 

1  Dillon,  Mun.  Corp.  §§  23,  25 

1  Elliott.  Railroads.  §  303 

4  id.  ft  1434     .... 
4  id.  SI  1435,  1443a 

4  id.  «  1446     -        -        -        . 
4  id.  S  1528     .... 

1  Greenl.  Evidence,  §  537 

Howes,  Income  ft  Principal,  18 
1   Hutchinson,   Carriers    (3d 
ed.)  I  208     - 


,1  id.  I  236  - 
270 1 2  id.  §  733  - 
464 

Jones,  Evidence 
§  470  (477)  - 


486 
626 
592 


528 

6 

528 

64 

485 
442 
388 
177 
379 
375 
401 
626 
112 
152 


379 
33 

264 
263 
264 
265 
268 

626 

464 
262 


(2d    ed.) 


1   Lewis's   Sutherland,   Stat 

Constr.  (2d  ed.)  I  86 
1  id.  442,  443  - 

May,  Insurance,  I  325 
McCullough,    Prin.    of    Pol. 

Econ.  ch.  7,  p.  530 
McCtehee,    Due    Process    of 

Law,  28-30, 162, 164 
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IN  MEMORIAM. 


EGBERT  B.  BUNDY. 

On  the  17th  day  of  November,  1914,  Mr.  John  B.  Sanborn 
of  Madison  presented  to  the  court  the  following 

Memorial  of  the  Bar  of  the  Eighth  Judicial  Circuit 

JucTge  Egbert  Bibd  Bumdt  was  born  at  Windaor,  Broome  county. 
New  York,  on  the  8th  day  of  February,  1833/  and  died  at  Menomonte, 
Dunn  county,  Wisconsin,  on  the  29th  day  of  September,  1904. 

At  the  first  term  of  the  circuit  court  for  Dunn  county  succeeding  his 
death,  a  memorial  and  resolutions  of  the  bar  of  that  county  were  pre- 
sented and  spread  upon  the  records  of  the  court.  One  of  these  resolu- 
tions was  as  follows: 

"Resolved,  that  in  the  death  of  Honorable  E.  B.  Bunoy  the  legal  pro- 
fession has  been  deprived  of  one  of  its  oldest  and  most  distinguished 
members,  the  state  and  community  of  an  honored  pioneer  citizen,  and 
his  bereaved  family  of  a  loving,  devoted,  Christian  husband  and 
father." 

In  December,  1913,  a  bar  association  for  the  Eighth  Judicial  circuit 
was  organized  at  Menomonie.  This  association  at  its  first  meeting 
passed  a  resolution  to  the  effect  that  a  memorial  of  Judge  Bundy 
should  be  presented  to  this  court  and  the  undersigned  were  appointed 
a  committee  to  draft  and  present  such  memorial. 

Judge  BuNDY  was  the  son  of  Oliver  T.  and  Lydia  Smith  Bundy, 
whose  ancestors  for  several  generations  were  natives  of  Connecticut 
Oliver  T.  Bundy  was  a  physician  and  practiced  his  profession  for 
many  years  in  Windsor,  New  York. 

Judge  Bundy  received  his  education  in  the  common  schools  of  Wind- 
sor and  at  Windsor  Academy.  After  leaving  school  he  studied  law  in 
a  law  office  at  Deposit,  New  York,  and  was  admitted  to  the  bar  in 
Cortland,  New  York,  at  the  general  term  of  the  Supreme  Court  in 
1856.  In  1857  he  came  to  Wisconsin  and  opened  a  law  office  in  Dunn- 
ville,  then  the  county  seat  of  Dunn  county.  Later,  upon  the  removal 
of  the  county  seat  to  Menomonie,  he  became  a  resident  of  that  city 
and  thenceforward  continued  to  reside  there  until  the  time  of  his 
death,  with  the  exception  of  a  brief  interval  in  the  early  70's  during 
which  he  resided  successively  at  Wabasha,  Minnesota,  and  at  Durand, 
Wisconsin.  Commencing  the  practice  of  his  profession  in  what  was 
then  a  comparatively  new  and  sparsely  settled  country,  he  continued 
it  steadily  until  1877,  meanwhile  serving  one  term  as  county  judge  of 
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Dunn  county.  In  April,  1877,  he  was  elected  Judge  of  the  Blghth  judi- 
cial circuit  to  fill  a  vacancy  and  was  thereafter  re-elected  for  the  three 
next  succeeding  full  terms,  in  all  a  period  of  nearly  twenty  years,  his 
last  term  ending  on  the  first  Monday  in  January,  1897. 

In  1861  Judge  Bundy  was  married  to  Miss  Reubena  Macaulay,  and 
to  them  were  born  nine  children.  Three  of  his  sons  entered  the  legal 
profession.  Of  these  C.  T.  Bundy  is  practicing  law  at  Eau  Claire, 
R.  E.  Bundy  at  Menomonie,  and  E.  W.  Bundy  at  Seattle,  Washington. 

Judge  BuNDY's  career  at  the  bar,  up  to  the  time  of  his  election  as 
circuit  Judge,  was  signally  successful.  He  was  engaged  in  most  of  the 
important  trials  in  his  home  county.  His  reputation  as  an  able  and 
honorable  practitioner  extended  throughout  Northwestern  Wisconsin; 
so  when  a  vacancy  occurred  on  the  bench  of  his  circuit  his  brethren 
at  the  bar  called  a  bar  convention  and  by  unanimous  vote  placed  him 
in  nomination  for  that  office.  As  already  stated,  he  was  elected  and 
subsequently  three  times  re-elected,  always  as  a  nonpartisan  candi- 
date. That  his  nomination  and  election  were  the  result  of  conspicu- 
ous merit  and  fitness  will  be  appreciated  when  it  is  remembered  that 
Judge  Btjkdy  was  an  ardent  Democrat,  while  a  large  majority  of  his 
brethren  at  the  bar,  as  well  as  of  the  electorate  of  the  Eighth  circuit, 
were  Republicans. 

Judge  Bundy'b  long  service  on  the  bench  of  the  Eighth  circuit  en- 
titles him  to  grateful  and  respectful  remembrance.  From  the  age  of 
forty-four  to  the  age  of  sixty-four  he  discharged  the  difficult  and  re- 
sponsible duties  of  that  office  in  such  manner  as  to  earn  the  respect 
and  lasting  gratitude  of  his  constituents.  The  shadow  of  suspicion 
never  rested  on  his  integrity.  His  constant  endeavor  was  to  admin- 
ister Justice  according  to  law,  without  fear  or  favor.  As  a  presiding 
Judge  he  was  courteous  and  obliging  and  always  anxious  that  cases 
should  be  disposed  of  on  their  merits  rather  than  on  points  of  pro- 
cedure. He  was  particularly  kind  to  the  younger  members  of  the 
bar  and  always  took  pains,  when  opportunity  permitted,  to  encourage 
and  advise  them.  Many  a  lawyer  now  well  past  middle  age  still  re- 
members with  gratitude  and  affection  this  trait  of  the  Judge. 

There  was  nothing  complex  in  Judge  Bitndy's  nature.  He  was  as 
simple  as  a  child,  always  approachable  and  always  kindly,  but  firm 
and  decisive  when  occasion  required.  He  loved  his  fellow  men  and  he 
loved  Justice. 

Such  in  brief  outline  was  the  Judge  Bundy  whom  we  knew  and  re- 
vered. Not  merely  as  lawyer  and  Judge,  but  as  citizen,  friend,  hus- 
band, and  father  is  he  affectionately  remembered.  The  world  is  bet- 
ter for  his  having  lived  in  it.  W.  P.  McNally, 

Theodore  Buehler, 
Jesse  S.  Field, 

Committee. 
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Mr.  Justice  Vinje,  on  behalf  of  the  court,  responded : 

It  was  not  mjrgood  fortune  to  possess  a  close  personal  acquaintance 
with  Judge  Bundy,  but  my  acquaintance  with  him  was  sufficient  to  en- 
able me  to  appreciate  the  justness  of  the  memorial  here  presented  to 
his  memory,  and  understandingly  to  concur  in  the  estimate  therein 
made  of  his  life,  character,  and  public  services.  His,  as  has  been 
said,  was  a  simple  nature,  as  indeed  must  be  the  nature  of  every  man 
who  possesses  a  sound  judgment,  an  Inherent  love  for  truth  and  jus- 
tice, and  who  loves  his  fellow  men,  not  because  of  their  social  station 
or  wealth,  but  because  of  the  good  qualities  they  exhibit  In  their  daily 
life.  Though  thoroughly  democratic  In  his  habits,  he  possessed  a  dig- 
nity that  graced  both  his  private  and  judicial  life.  His  Industry,  his 
unquestioned  Integrity,  his  keen  perception  of  essentials,  his  famil- 
iarity with  fundamental  legal  principles,  and  his  almost  unerring  ap- 
plication thereof  to  the  facts  of  each  case  made  his  work  upon  the 
bench  closely  approach  the  ideal.  Fearless,  yet  considerate,  he  ad- 
ministered justice  impartially  and  tempered  it  with  mercy  when  the 
occasion  required. 

To  those  who  were  unfamiliar  with  his  mental  processes  and  his 
habit  of  going  at  once  to  the  substance  of  the  controversy  his  work 
upon  the  bench  might  suggest  a  brusque  and  arbitrary  mind.  The 
suggestion,  however,  was  thoroughly  dissipated  upon  a  closer  ac- 
quaintance, and  was  supplanted  by  a  deep  respect  for  his  quick  grasp 
of  controlling  facts  and  his  Intolerance  of  mere  trappings.  The  merit 
of  the  case  always  occupied  the  central  field  of  his  thought  and  was 
never  lost  sight  of  In  the  consideration  of  minor  details.  This  ac- 
curacy of  legal  perspective  seemed  in  his  case  to  be  the  result  of  In- 
tuition rather  than  of  conscious  effort. 

His  long  and  busy  life  In  the  region  of  his  judicial  labors  thor- 
oughly familiarized  him  with  the  various  business  enterprises  there 
engaged  in,  out  of  which  controversies  arose,  and  enabled  him  to 
firmly  and  correctly  grasp  the  facts  of  each  case  and  to  Interpret  them 
In  the  light  of  the  legal  rules  applicable  thereto.  He,  like  many  other 
judges  of  pioneer  days  in  Northern  Wisconsin,  assisted  ably  In  so 
moulding  the  law  that  it  would  adequately  fit  altered  conditions  and 
new  activities,  thus  adapting  it  to  time,  place,  and  circumstances. 
Only  by  such  judicious  adjustment  can  it  continue  to  adequately  serve 
Its  purpose. 

The  state  owes  a  debt  of  gratitude  to  its  early  trial  judges  who  fear- 
lessly maintained  the  Integrity  and  supremacy  of  the  law  at  all  times 
and  under  all  circumstances.  Pioneer  conditions  were  not  always  the 
most  favorable  for  the  strict  and  impartial  administration  of  justice. 
It  often  required  courage  of  a  high  order  to  fearlessly  execute  its  man- 
date.   To  few  trial  judges  is  there  a  greater  debt  due  in  this  respect 
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than  to  Judge  Bundy,  who  for  nearly  twenty  years  served  the  people 
of  his  circuit  and  the  whole  state  with  such  signal  ability,  fairness, 
and  fearlessness.  It  is  therefore  with  mingled  feelings  of  sorrow, 
respect,  and  gratitude  that  this  court  receives  and  concurs  in  the  fit- 
ting memorial  to  his  memory  presented  by  those  who  came  in  daily 
contact  with  him  in  both  his  private  and  public  life  and  who  lived  and 
respected  him  equally  as  a  neighbor  and  a  Judge. 

GILBERT  M.  WOODWARD. 

On  the  8th  day  of  December,  1914,  Mr.  Frank  Winter  of 
La  Crosse  presented  the  following 

Memorial  of  the  Bar  of  La  Crosse  County. 

It  has  been  said  that  a  lawyer  writes  his  name  in  the  sands;  that 
he  does  his  work  leaving  little  or  nothing  tangible  of  it  behind  him; 
that  he  is  soon  forgotten  and  little  mentioned  in  the  community  after 
death,  for  the  reason  that  his  best  work  is  unseen  and  often  unknown 
except  by  those  immediately  interested. 

Because  this  in  a  measure  is  true,  it  is  eminently  proper  that  some 
memorial,  in  permanent  form,  of  the  lawyer  who  has  given  a  lifetime 
of  highly  intelligent  and  honest  service  to  his  profession  should  be 
made  at  his  death. 

GiLBEBT  MoTiEB  WooDWARD  was  alike  fortunate  in  his  parentage  and 
the  time  of  his  birth.  His  father  was  William  Woodward,  of  Wash- 
ington, D.  C,  descended  of  a  family  residing,  for  possibly  generations, 
at  Philadelphia,  Pennsylvania;  a  family  of  more  than  ordinary  abil- 
ity, as  shown  by  the  number  of  prominent  men  it  produced.  His 
mother  was  Esther  Rittenhouse.  Hers  was  the  famous  Rittenhouse 
family  of  Pennsylvania,  distinguished  in  colonial  history  and  in  the 
days  immediately  following  the  Revolution. 

Mr.  Woodward  was  born  at  Washington,  D.  C,  December  25,  1835. 
The  time  of  his  birth  brought  him  to  early  manhood  in  a  turbulent 
and  formative  period  of  American  history,  when  population  was  in- 
creasing with  giant  strides,  when  industrial  life  was  rapidly  chang- 
ing and  taking  upon  itself  new  forms,  when  opinions  and  ideas  were 
changing  even  more  rapidly  than  the  aspect  of  physical  things.  It 
was  the  time  of  the  break-up  of  old  political  parties  and  the  formation 
of  new;  a  time  when  the  two  rival  systems  of  freedom  and  slavery 
that  had  struggled  for  supremacy  in  the  nation  since  the  first  slave 
ship  landed  its  cargo  of  black  men  in  Virginia,  were  about  to  carry  the 
contest  from  the  forum  and  the  halls  of  Congress  to  the  battlefield. 

To  be  thrown,  in  the  formative  period  of  his  life,  into  the  very  cen- 
ter of  the  struggle  at  the  capital  of  the  country  could  not  have  failed 
to  stimulate  the  mind,  mould  the  character,  and  largely  control  the 
actions  of  such  a  man  as  Gilbert  Woodwabd. 
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Of  his  early  education  we  know  little.  There  being  then  no  com- 
mon or  high  schools  at  Washington,  he  was  educated  in  a  private 
school  and  academy  in  his  native  city.  He  had  no  opportunity  for  a 
collegiate  education,  for  at  fifteen  he  was  a  printer's  apprentice  at 
Baltimore,  Maryland,  and  later  a  printer  and  proofreader  in  Mary- 
land and  Washington.  He  told  the  writer  that  when  connected  with 
the  National  Intelligencer  at  Washington  in  1859  and  1860  his  most 
intimate  friend  was  Hugh  McNiel,  a  man  somewhat  older  than 
Mr.  WooDWABD,  of  high  character,  aims,  and  education,  who  later  be- 
came distinguished  as  a  soldier,  and,  as  colonel  of  the  Pennsylvania 
Buck  Tails,  was  killed  at  Antletam;  that  with  him  he  used  to  wander 
through  the  woods  and  fields  about  Washington,  discussing  the  events 
and  men  of  the  rapidly  culminating  struggle  between  the  sections. 
He  was  an  anti-slavery  man  then,  although,  as  a  citizen  of  the  Dis- 
trict of  Columbia,  not  a  voter. 

In  February,  1860,  why  we  do  not  know,  Mr.  Woodward  came  to  La 
Crosse  and  began  the  study  of  law  in  the  office  of  Messmore  A  Mc- 
Kenney,  and  was  admitted  at  Black  River  Falls,  probably  just  at  the 
beginning  of  the  Civil  War.  Without  opening  a  law  office,  he  enlisted 
in  the  La  Crosse  Light  Guards,  then  a  militia  company,  afterwards 
Company  B  of  the  Second  Wisconsin  Infantry,  on  May  22,  1861,  and 
was  mustered  into  the  United  States  service  as  a  private  June  11, 
1861,  for  three  years.  No  regiment  in  the  Union  army  has  the  dis- 
tinguished record  of  this  regiment  It  was  in  the  first  battle  of  the 
Army  of  the  Potomac  at  Bull  Run  in  July,  1861,  and  Its  remnant,  as  a 
battalion  only,  was  a  part  of  that  army  at  Appomattox  in  1865.  For 
over  three  years,  with  the  Iron  Brigade,  it  was  in  every  great  battle 
of  the  Eastern  army,  with  McClellan  in  the  Peninsula,  at  Manassas, 
South  Mountain,  Antietam,  Fredericksburg,  Chancellorsville,  Gettys- 
burg, the  Wilderness,  Spottsylvania,  and  Cold  Harbor.  Through  the 
great  struggle  it  fought  with  dauntless  bravery,  and  on  every  battle- 
field left  its  high  toll  of  dead.  With  most  of  the  few  remaining  origi- 
nal members  of  this  famous  body  of  men,  Mr.  Woodward  was  mustered 
out  at  Madison  June  30,  1864,  those  re-enlisting  being  reorganized  as 
a  battalion. 

This  regiment  had  the  highest  percentage  of  killed  and  wounded 
of  any  regiment  in  the  Union  army,  both  In  single  battle  and  during 
its  entire  term  of  service.  The  twenty-nine  per  cent  of  loss  of  the 
famous  Light  Brigade  in  its  charge  at  Balaklava,  and  the  forty-nine 
per  cent,  of  the  Third  Westphalian,  German,  at  Gravelotte,  are  ex- 
celled, in  civilized  warfare,  almost  alone  by  the  seventy-two  per  cent 
of  killed  and  wounded  of  the  Second  Wisconsin  on  the  first  day  at 
Gettysburg. 

The  rise  of  Mr.  Woodward  was  rapid.  He  was  a  private  in  June, 
1861.    After  an  unanimous  election  by  the  company  he  was  appointed 
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by  the  captain  orderly  sergeant  in  September,  1861.  Because  of  his 
distinguished  service  and  marked  ability  in  handling  men  at  Gaines- 
Tille  and  second  Bull  Run  he  was  made  second  lieutenant  In  August, 
1862,  first  lieutenant  in  September,  1862,  and  became  adjutant  of  the 
regiment  in  June,  1863.  In  most  regiments  the  position  of  adjutant 
is  second  only  to  that  of  colonel.  In  this  position  he  was  the  general 
favorite  of  the  whole  regiment  He  was  aide-de-camp  of  General 
Meredith,  commanding  the  Iron  Brigade  at  Gettysburg,  and  as  such 
saw  the  beginning  and  was  active  In  this  great  and  decisive  battle  of 
the  Civil  War.  In  this  battle,  after  winning  high  praise  from  his 
superiors  and  new  laurels,  he  was  severely  wounded  in  the  right 
forearm.  He  was  aide-de-camp  on  the  staff  of  the  commander  of  the 
Iron  Brigade  and  of  General  Wordsworth,  commanding  the  Division, 
until  the  middle  of  June,  1864,  when  most  of  the  regiment  returned 
to  Wisconsin  to  be  mustered  out.  When  it  is  remembered  that  Mr. 
Woodward  was  only  twenty-six  when  the  war  began,  his  rise  from  a 
private  to  an  honorable  position  in  the  army  shows  both  his  ability  as 
a  soldier  and  its  appreciation  by  his  superiors,  for  Mr.  Woodwaud  was 
not  one  to  push  himself  forward  or  to  intrigue  for  place.  Mr.  Wood- 
WABD*B  army  service  gave  him  an  intense  interest  in  everything  con- 
nected with  the  Civil  War.  His  knowledge  of  the  great  struggle  and 
the  issues  involved  was  comprehensive  and  accurate.  To  the  last 
he  delighted  to  read  its  history  and  to  study  its  campaigns. 

In  1864  Mr.  Woodward  began  the  practice  of  law  at  La  Crosse  and 
soon  held  public  position.  Mr.  Woodward  was  fortunate  in  that,  un- 
like many  lawyers,  he  held  official  positions,  sometimes  notable,  with- 
out acquiring  the  itching  for  office  or  losing  his  love  of  the  law.  He 
has  escaped  the  oblivion  that  sometimes  comes  after  death  to  the  able 
lawyer  who  has  held  no  official  position,  without  ruining  his  career  as 
a  lawyer. 

In  April,  1865,  he  became  city  attorney,  and  from  1867  to  1871  he 
was  elected,  as  a  Republican,  district  attorney  of  La  Crosse  county. 
In  1872  he  joined  the  Liberal  Republican  wing  of  the  Republican 
party,  and  attended  the  Liberal  Republican  convention  at  Cincinnati 
that  year.  In  1874,  as  a  Democrat,  he  was  elected  mayor  of  La  Crosse, 
and  In  1876  city  attorney,  which  position  he  ably  filled  for  several 
years.  In  1882  he  was  elected  a  member  of  Congress  from  the  Sev- 
enth Wisconsin  district,  but  was  defeated  in  1884,  the  district  being 
hopelessly  Republican  under  ordinary  circumstances.  Only  Mr. 
Woodward's  recognized  ability,  fairness,  and  kindly  personality  en- 
abled him  to  be  elected  at  all.  In  1886  he  was  the  candidate  of  his 
party  for  governor,  and  was  delegate  at  large  to  the  Democratic  na- 
tional convention  in  1888,  acting  as  chairman  of  the  delegation.  This 
ended  his  public  service  except  as  a  member  and  president  of  the 
police  and  fire  commission  of  La  Crosse  for  some  seven  years  and 
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until  within  a  year  of  his  death;  member  of  the  state  board  of  law 
examiners  for  ten  years;  president  of  associated  charities  for  some 
years;  and  a  member  and  vice-president  of  Washburn  Library  board 
since  its  creation. 

He  filled  every  position  creditably  and  with  notable  ability.  His 
service  in  Congress  was  so  short  that  he  did  not  become  identified  as 
a  leader  with  any  particular  policy  or  measure,  but  he  was  recognized 
by  the  speaker,  Mr.  Carlisle,  who  was  his  personal  friend,  and  by  his 
associates,  as  an  able  and  industrious  member. 

In  the  senatorial  contest  in  which  Mr.  Mitchell  was  elected,  iSlr. 
WooDWABD  represented  the  old  commander  of  the  Iron  Brigade,  Gen- 
eral Bragg,  and  when  the  Democratic  caucus  seemed  hopelessly  dead- 
locked was  unanimously  offered  the  senatorship.  His  answer  was 
characteristic:  "I  will  not  accept  it.  I  am  for  General  Bragg,  even 
if  he  is  defeated." 

Mr,  Woodward  as  a  Lav>yer. 

While  his  name  may  be  longer  preserved  as  a  soldier  and  public 
official,  we  as  lawyers  are  most  interested  and  will  remember  him 
best  and  longest  as  a  lawyer. 

On  leaving  the  army  he  practiced  law  alone,  but  in  January,  1868, 
he  formed  a  partnership  with  the  late  S.  S.  Burton,  continuing  until 
1876  as  Burton  ft  Woodward.  From  that  time  until  his  partnership 
with  Mr.  J.  W.  Losey  he  practiced  alone.  In  January,  1889,  he  formed 
a  partnership  with  Mr.  J.  W.  Losey,  then  the  leading  lawyer  in  West- 
ern Wisconsin,  which  partnership  continued  until  the  death  of  Mr. 
Losey  in  1901,  Mr.  Andrew  Lees  having  also  become  a  member  of  the 
firm  in  1900.  On  the  death  of  Mr.  Losey  the  firm  became  Woodward 
ft  Lees,  and  so  remained  until  Mr.  Woodward's  death  March  13,  1914. 
Before  his  connection  with  Mr.  Losey  and  while  practicing  alone,  al- 
though he  was  recognized  as  an  able  lawyer  and  a  student  of  the  law, 
he  did  not  seem  to  seek  or  desire  an  extensive  practice. 

No  one  can  conceive  of  Gilbebt  Woodward  soliciting  business,  or 
even  joining  social  organizations  he  did  not  care  for,  for  the  purpose 
of  obtaining  it.  While  practicing  alone  his  habits  were  studious. 
He  thoroughly  prepared  his  cases  for  trial,  kept  abreast  of  the  law 
by  a  constant  reading  of  reports  and  reporters  and  by  copious  an- 
notations of  statutes  and  the  Wisconsin  Reports,  and  had  a  select 
clientage,  including  one  or  two  of  the  leading  lumbermen.  When  the 
wider  field  opened  on  his  becoming  Mr.  Losey's  partner,  it  found  him 
thoroughly  prepared.  As  Mr.  Losey  once  remarked  when  Mr.  Wood- 
ward became  his  partner,  "I  consider  him  the  most  valuable  man  as 
a  partner  in  La  Crosse,  on  account  of  his  studious  habits,  good  Judg- 
ment, and  great  knowledge  of  the  law."  Mr.  Losey  was  the  chief 
trial  lawyer  of  the  firm  as  long  as  he  lived,  and  while  Mr.  Woodward 
generally  sat  in  and  assisted  on  the  trial  of  important  cases,  his  chief 
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work  was  the  preparation  of  the  law  of  the  case  before  trial,  the 
presentation  of  It  to  the  court  during  trial,  and,  above  all,  the  prep- 
aration of  the  case  for  appeal,  the  making  of  the  appeal  brief,  and  the 
presentation  of  the  case  to  the  Supreme  Court  or  other  appellate 
tribunal.  This  work  he  excelled  In.  The  Supreme  Court  Reports  of 
the  state  are  Mr.  Woodwabd's  best  monument 

During  the  entire  time  Mr.  Woodwaiu)  was  a  member  of  the  firm  of 
Losey  St  Woodward,  and  after  the  death  of  Mr.  Losey,  Mr.  Woodward's 
firm  had  an  extenslye  trial  business.  Many  of  their  cases  went  to 
the  state  Supreme  Court  or  the  United  States  Court  of  Appeals.  For 
many  years  almost  no  term  of  the  Supreme  Court  passed  without 
the  presence  of  Mr.  Woodwabd,  and  frequently  he  made  briefs  and  ap- 
peared In  several  cases,  often  from  different  circuits. 

Many  of  these  cases  were  cases  of  first  Instance  and  have  become 
leading  cases.  Among  these  may  be  mentioned  Black  River  Imp,  Co. 
V,  La  Crosse  B.  d  T.  Co,  54  Wis.  659,  passing  on  the  right  of  a  corpora* 
tlon,  chartered  for  the  purpose  of  improving  a  river,  to  close  naviga- 
ble side  channels  and  chutes  to  the  detriment  of  riparian  owners  with- 
out compensation;  La  Crosse  City  R.  Co.  v.  Highee,  107  Wis.  389,  hold- 
ing that  an  electric  street  railway  and  its  trolley  poles  is  not  an  addi- 
tional burden  on  the  fee  over  the  burden  Imposed  by  a  street  railway 
using  horses,  and  further  distinguishing  between  the  right,  without 
compensation,  to  erect  a  telephone  or  telegraph  pole  and  the  right  to 
set  up  a  trolley  pole  in  the  street  adjacent  to  the  owner's  land;  Caw- 
ley  V.  Ld  Crosse  City  R,  Co.  101  Wis.  145,  deciding  to  what  extent  the 
uncorroborated  testimony  of  one  Interested,  in  opposition  to  admitted 
physical  facts,  requires  submission  to  a  jury;  La  Crosse  v.  La  Crosse 
G.  rf  E,  Co,  145  Wis.  408,  interpreting  the  Public  Utilities  Law  and  de- 
ciding to  what  extent  a  franchise  granted  by  the  city  is  a  contract  and 
the  effect  on  the  franchise  of  coming  under  an  Indeterminate  permit; 
Chicago,  B.  d  Q,  R.  Co,  v.  Railroad  Commission,  152  Wis.  654,  uphold- 
ing an  order  of  the  railroad  commission  requiring  the  stopping  of  cer- 
tain interstate  trains  at  Cochrane  as  a  reasonable  regulation.  This 
case  is  now  pending  In  the  Supreme  Court  of  the  United  States.  It 
was  one  of  the  last,  if  not  the  very  last,  case  argued  by  Mr.  Woodward 
in  our  Supreme  Court,  and  his  brief,  made  when  he  was  over  seventy- 
seven  years  of  age,  shows  all  the  industry,  clearness,  and  mental 
acumen  of  a  man  at  his  best. 

Mr.  Woodward's  briefs  were  clear,  methodical,  and  exhaustive,  leav- 
ing little  of  the  law  applicable  to  the  case  unexamined.  He  discerned 
clearly  the  main  question  and  presented  it  to  the  court  fully,  fairly, 
and  convincingly.  He  never  misstated  or  glossed  over  the  opposing 
lawyer's  facts  or  law.  He  was  eminently  fair  both  in  his  briefs  and 
in  his  oral  arguments.  He  had  and  was  entitled  to  the  respect  of  the- 
court,  and  was  generally  listened  to  with  more  than  usual  attention.. 
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He  was  a  dangerous  lawyer  to  meet  In  the  Supreme  Court  because  of 
his  clearness  of  perception,  great  knowledge  of  general  principles  and 
case  law,  and  indefatigable  industry.  His  briefs  were  models  of 
clear,  classical  English  without  being  pedantic. 

As  a  lawyer  Mr.  Woodward  was  eminently  honest  and  upright  and 
actuated  by  the  highest  of  ideals.  He  was  not  simply  honest  in  his 
conduct,  but  he  was  intellectually  honest  He  did  not  deceive  himself 
as  to  his  case  any  more  than  he  did  the  court  He  analysed  his  own 
case  with  intelligent,  painstaking  labor,  and  dissected  his  opponent's 
case  with  keen  discrimination. 

Mr.  Woodward  had  the  faculty  of  concentration  in  a  marked  degree. 
He  never  tired  of  work.  He  carefully  read  the  law  periodicals  until 
his  last  illness  and  annotated  his  statutes  and  Wisconsin  Reports  co- 
piously. 

He  had  a  remarkably  accurate  and  retentive  memory  and  could  re- 
call the  leading  case  on  almost  every  disputed  question.  He  seemed 
tp  desire  to  know  the  law,  not  merely  as  a  means  of  winning  cases  and 
obtaining  a  livelihood,  but  for  its  own  sake  and  because  he  loved  its 
study.  Notwithstanding  his  great  Industry,  high  legal  accomplish- 
ments, and  intellectual  ability,  the  lawyers  who  have  most  often  met 
him  and  who  knew  him  best  will  first  recall  and  longest  remember  him 
for  what  might  be  called  his  moral  qualities  as  a  lawyer.  He  had  the 
highest  regard  for  the  ethics  of  his  profession  and  the  clearest  per- 
ception of  the  right  or  wrong  of  a  thing.  It  was  no  effort  for  him  to 
do  right— he  did  it  instinctively.  He  was  kind  and  generous  toward 
his  professional  opponents,  and  would  go  out  of  his  way  to  oblige  if 
he  could  do  it  without  injury  to  the  interests  of  his  client.  In  short, 
Mr.  Woodward's  essential  nobility  of  character  manifested  itself  in 
the  practice  of  his  profession  as  it  did  in  other  walks  of  life.  In  his 
death  our  profession  has  met  a  distinctive  loss. 

Mr.  Woodward  as  a  Scholar  and  Man. 

Mr.  Woodward  was  not  simply  and  only  a  lawyer;  he  was  a  scholar 
in  some  lines  of  more  than  ordinary  attainments.  His  early  educa- 
tion, in  school  and  academy,  must  have  been  limited,  because  he  was 
at  work  as  a  printer  at  fifteen,  and  possibly  left  school  shortly  after. 
Although  he  left  school  at  this  early  age,  he  had  acquired  some  pro- 
ficiency in  the  Latin,  French,  and  German  languages,  and  had  ac- 
quired a  consuming  desire  to  know  more  of  them  and  of  other  lan- 
guages through  a  critical  and  extended  study.  The  text-books  and 
grammars  in  his  library  at  his  death,  many  of  them  containing  memo- 
randa as  to  when  he  read  or  studied  them,  show  that  in  early  life  he 
began  a  systematic  and  critical  study  of  languages  which  he  continued 
up  to  his  last  year.  He  had  acquired  not  simply  a  superficial  knowl- 
edge of  one  or  two  or  of  a  few  of  the  languages  of  Europe,  but  he  had 
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a  critical  knowledge  of  almost  every  European  language;  not  simply 
of  the  languages  of  today,  but  of  the  root  languages — ^Latin,  Greeks 
Old  Saxon,  and  Sanscrit. 

He  studied  a  language  not  simply  to  be  able  in  some  manner  to  pro- 
nounce and  understand  it,  but  to  know  its  grammar  and  the  origin  of 
its  words  and  phrases.  He  knew  it  not  simply  in  its  present  form  but 
in  its  primitive  form.  When  he  had  acquired  proficiency  in  a  lan- 
guage he  delighted  to  read  its  literature  and  appreciated  its  classics. 

He  was  familiar  with,  and  evidently  read  with  ease,  Latin,  Greeks 
French,  German,  Italian,  Spanish,  and  Danish,  and  possibly  other  lan- 
guages of  Europe. 

He  possessed  a  considerable  library  of  the  best  works  in  these  Ian* 
guages,  and  his  books  show  he  read  them  and  did  not  buy  them  simply 
from  curiosity  or  for  mere  reference.  He  owned,  and  evidently  had 
read  understandingly,  Latin,  Greek,  English,  French,  and  Germaa 
classics  printed  in  the  earlier  part  of  the  seventeenth  century,  soon 
after  the  invention  of  printing.  The  type  as  well  as  the  text  was 
often  archaic,  and  is  difficult  to  read  by  a  modern  scholar  even  when 
he  is  familiar  with  the  language,  but  memoranda  on  the  margin  show 
Mr.  Woodward  read  them.  When  we  consider  Mr.  Woodward's  devo- 
tion to  the  law,  his  knowledge  of  foreign  languages  so  much  beyond 
the  usual  acquirements  even  of  students  of  language  seems  the  more 
extraordinary. 

Nor  did  he  confine  his  critical  study  alone  to  languages.  His  knowl- 
edge of  history,  ancient  and  modern,  was  exact  and  extensive.  Hia 
remarkable  memory  fixed  all  he  read,  whether  as  a  pastime  or  a 
study,  and  he  had  it  readily  at  hand  as  those  of  us  know  who  have 
talked  with  him  on  matters  of  history.  He  especially  knew  the  po- 
litical history  of  his  own  country,  and  in  general  of  the  English-speak- 
ing people. 

He  had  an  intense  love  of  nature.  Almost  every  pleasant  Sunday 
for  years  he  drove  or  walked  somewhere  into  the  country.  He  knew 
apparently  every  vista  of  the  hills  and  bluffs  of  La  Crosse  and  Hous- 
ton counties.  The  woods  and  streams  were  to  him  a  constant  source 
of  pleasure.  He  for  years  rented  a  few  acres  of  ground  In  Coon  Val- 
ley, where  he  could  build  a  fire  and  picnic  as  he  pleased.  He  knew 
the  flowers  and  when  and  where  they  were  to  be  found.  Unlike  many 
men  who  love  the  woods  and  streams,  he  cared  nothing  for  hunting^ 
and  fishing. 

While  Mr.  Woodward  was  a  student  and  a  lover  of  nature  and  there- 
fore much  by  himself,  mingling  little  in  society,  he  was  by  no  means 
a  recluse.  He  took  an  active  interest  in  the  every-day  life  of  the  com- 
munity. In  1868  he  was  instrumental  in  organizing  the  Young  Men's 
Library  Association  and  in  founding  the  first  public  library  in  La 
Crosse.    To  him  more  than  to  any  one  else  was  due  the  success  with. 
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which  this  library  was  conducted  until  It  was  purchased  by  the  Wash- 
burn Library  board  and  became  the  nucleus  of  the  present  public  li- 
brary. It  was  undoubtedly  the  intention  of  General  Washburn  to 
create  an  additional  building  fund  i'or  Ihe  library  he  had  giyen 
$50,000  in  his  will  to  found,  but  for  some  reason  he  neglected  to  do  It, 
and  on  his  death  the  trustees  found  themselyes  unable  to  use  more 
than  one  fourth  of  the  fund  for  building  purposes.  In  this  emergency, 
through  Mr.  Woodward's  influence,  a  way  was  discovered  to  use  a 
larger  portion  of  the  fund  for  building  purposes  without  violating  the 
provisions  of  the  will.  The  Young  Men's  Library  Association  sold 
their  library  to  the  Washburn  trustees  for  $7,000,  which  the  Young 
Men's  Library  Association  immediately  donated  to  the  Washburn 
building  fund,  thereby  enabling  the  erection  of  the  first  Washburn  Li- 
brary building.  He  was  an  alternate  member  of  the  board  of  trustees 
by  the  will  of  General  Washburn,  and  on  the  book  committee  almost 
from  the  first,  and  at  the  death  of  Judge  Burton  became  a  trustee, 
serving  as  vice-president  of  the  board  for  many  years  until  his  death. 
As  a  member  of  the  book  committee  his  extensive  and  critical  knowl- 
edge of  books  was  invaluable  to'the  library. 

As  a  member,  and  for  some  years  the  president,  of  the  police  and 
fire  commission  of  La  Crosse,  he  ungrudgingly  gave  his  services  to 
the  community. 

He  was  a  charter  member  of  Wilson  Colwell  Post  of  the  Grand 
Army  of  the  Republic  and  remained  an  active  member  until  his  death. 
He  was  also  a  member  of  the  Loyal  Legion  and  of  the  Iron  Brigade 
Association,  and  was  a  large  contributor  to  the  fund  for  the  erection 
of  the  soldiers'  monument  in  our  cemetery.  His  purse  was  always 
open  to  his  soldier  comrades.  Although  then  in  feeble  health,  he  vis- 
ited Gettysburg  last  year,  on  the  fiftieth  anniversary  of  the  battle,  to 
meet  for  the  last  time  many  of  the  soldiers  he  stood  with  there.  His 
recollection  of  the  great  struggle  was  vivid.  His  position  as  a  staff 
officer  gave  him  more  than  an  ordinary  opportunity  for  observation, 
and  those  of  us  to  whom  he  narrated  incidents  coming  within  his  own 
personal  notice  believe  that  a  serious  loss  occurred  when  he  refused 
the  offer  of  the  Wisconsin  Historical  Society  to  publish  his  personal 
recollections  of  the  Civil  War  and  especially  of  the  first  day  at  Get- 
tysburg. His  remarkable  command  of  the  English  language  might 
have  enabled  him  to  write  a  description  of  the  first  day  as  vivid  as 
Lieutenant  Haskell's  classical  Battle  of  Gettysburg,  covering  the  last 
two  days,  published  by  the  society,  a  narrative  now  regarded  by 
scholars  as  a  model  of  dramatic  descriptive  prose,  written  by  a  friend 
of  Mr.  Woodward,  another  staff  officer  of  the  Iron  Brigade. 

A  more  extended  notice  of  his  various  activities  in  the  community 
would  too  much  prolong  this  memorial.  It  can  be  truthfully  said 
that  for  many  years  hardly  anything  was  done  for  the  advancement 
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of  the  civic  or  industrial  life  of  the  community  that  he  did  not  take 
an  active  interest  in. 

Mr.  WooDWABD  wrote  a  pure,  classical  English.  His  extensive 
study  of  foreign  literature  in  the  original  and  his  familiarity  with 
the  best  English  literature  gave  him  models.  His  law  briefs  were 
notable  examples  of  law  writing. 

In  his  earlier  days,  before  his  partnership  with  Mr.  Losey,  he  is  un- 
derstood to  have  written  to  some  extent  for  the  press,  but  his  work 
being  generally  unsigned  is  lost  He  collected  a  considerable  library, 
especially  rich  in  early  editions  of  classical  Latin  and  French  authors. 
Possibly  because  he  was  a  printer,  he  seemed  especially  to  have  sought 
early  examples  of  the  art  of  printing,  and  his  collection  contains  such 
examples  from  the  presses  of  famous  masters  of  the  art,  from  soon 
after  the  invention  of  printing  through  the  sixteenth  and  seventeenth 
centuries,  mostly  in  Latin. 

Mr.  Woodward  was  modest  and  reticent  to  a  degree  concerning  him- 
self, hence  little  is  known  of  his  literary  work.  This  characteristic 
modesty  and  reticence  led  him  to  conceal  his  many  contributions  to 
civic  enterprises  and  private  charities.  He  is  known  to  have  given 
away  thousands  of  dollars  to  the  sick  and  needy  and  to  have  contrib- 
uted generously  for  public  purposes.  He  cared  nothing  for  wealth. 
With  a  practice  that  would  have  enabled  him  to  leave  behind  a  for- 
tune, he  left  only  a  modest  competence.  He  knew,  however,  the  true 
wealth  of  the  world:  its  vast  literature,  the  product  of  the  best  minds 
of  the  ages,  its  hills,  valleys,  and  streams,  teeming  with  life,  vocal  to 
him  who  can  hear  their  voice.  Of  him  it  could  be  said  that  "holding 
converse  with  Nature  in  her  visible  forms,  she  spoke  to  him  a  various 
language." 

Deprived  by  death,  in  1868,  at  once  of  both  wife  and  child  after  a 
happy  married  life  of  one  year,  he  did  not  become  a  misanthrope  or 
recluse.  Notwithstanding  his  domestic  misfortune,  which  seems  ever 
afterward  to  have  prevented  him  from  forming  family  ties,  he  even- 
tually determined  to  make  the  most  of  life. 

To  the  writer,  except  for  his  lack  of  domestic  ties,  Gilbebt  Wood- 
ward seems  to  have  lived  the  most  sensible,  perfect,  and  complete  life 
of  any  lawyer  he  has  ever  known. 

He  was  genial  and  kind  in  his  association  with  his  fellow  men.  He 
was  absolutely  honest  with  others  and  himself.  He  generously  and 
ungrudgingly  gave  to  his  country  and  the  community  his  best  service. 
With  the  highest  ideals  and  love  of  Justice,  he  studiously  and  with 
rare  concentration  pursued  the  critical  study  of  the  law  for  its  own 
sake,  until  he  became  both  a  wise  and  a  learned  lawyer.  He  knew 
the  value  of  wealth  and  its  worthlessness  as  mere  wealth,  and  did  not 
make  its  pursuit  the  dominating  force  in  his  life.  He  loved  history 
and  literature,  and  in  his  leisure  moments  was  able  to  cpmmune,  and 
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communed,  with  the  greatest  minds  of  the  world  in  the  languages 
they  used.  He  loved  and  understood  Nature.  To  him  the  world, 
with  its  wealth  of  history,  literature,  and  beauty,  was  an  open  book. 
He  lived  respected  by  the  community  for  his  real  worth,  and  by  his 
brother  lawyers  for  his  high  character  as  a  lawyer  and  great  legal 
ability;  and  died  loved  by  those  who  met  him  intimately  in  the  rela- 
tions of  life. 

Mr.  Burr  W.  Jones  of  Madison  then  spoke  as  follows : 

May  it  please  the  Court: — I  suppose  that  I  was  requested  by  the 
committee  of  the  La  Crosse  County  Bar  Association  to  participate  in 
these  proceedings  partly  because  of  my  long  friendship  for  Mr.  Wood- 
ward and  partly  because  I  had  the  opportunity  to  know  him  well  dur- 
ing his  service  as  a  representative  In  Congress. 

It  has  always  been  my  impression  that  Mr.  Woodward  had  little 
natural  fondness  for  political  life.  But  his  ability,  his  fine  militarfr 
record,  and  his  sterling  integrity  made  him  the  natural  choice  of  his 
party  on  various  occasions  for  political  honors. 

In  1882  he  was  nominated  by  the  Democrats  of  his  district  as  their 
candidate  for  Congress.  The  district  was  supposed  to  be  hopelessly 
Republican,  but  he  accepted  the  nomination,  and  to  his  great  surprise 
was  elected. 

During  his  service  in  Congress  he  was  a  member  of  the  very  Im- 
portant committee  on  Commerce,  and  by  his  faithful  work  won  the 
special  confidence  and  regard  of  its  distinguished  chairman,  John  H. 
Reagan. 

Speaker  Carlisle  soon  learned  of  Mr.  Woodward's  fondness  for 
books  and  libraries  and  very  appropriately  appointed  him  a  member 
of  the  committee  on  the  Congressional  Library. 

He  was  deeply  interested  in  the  work  of  both  these  committees,  and 
even  if  he  had  remained  much  longer  in  Congress  would  no  doubt 
have  found  this  kind  of  work  more  to  his  liking  than  the  contentions 
of  Congressional  debate. 

The  general  public  knew  Mr.  Woodward  as  a  brave  soldier,  an  able 
and  upright  lawyer,  and  a  trusted  political  leader.  But  it  was  re- 
served to  those  who  knew  him  more  intimately  as  a  personal  friend 
to  appreciate  most  keenly  the  qualities  which  endeared  him  to  his 
many  friends. 

No  one  could  more  conscientiously  perform  his  public  or  profes- 
sional duties,  but  It  has  always  seemed  to  me  that  literature  and  his 
friends  were  the  greatest  solace  of  his  life.  He  was  like  his  long-time 
personal  friend.  Judge  Romanzo  Bunn,  in  his  devotion  to  the  best  of 
English  literature. 

He  had  few  contemporaries  in  his  profession  who  traveled  so  many 
unfrequented  paths  in  literature  or  who  knew  its  main  roads  so  well. 
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It  was  left  to  those  who  had  long  visits  with  Mr.  Woodward  in 
which  he  talked  of  his  profession,  the  Civil  War,  and  politics,  and  es- 
pecially the  books  he  loved,  to  fully  understand  the  real  man,  his 
breadth  of  view,  his  delicious  sense  of  humor,  and  his  charitableness 
for  his  fellow  men. 

Those  who  knew  Colonel  Woodward  will  agree  that  he  was  one  of 
the  choicest  and  one  of  the  last  of  the  brave  lawyers  of  Wisconsin 
who  in  the  courts  of  justice,  on  the  battlefield  of  the  Civil  War,  and  in 
public  life  have  won  the  love  and  gratitude  of  their  state. 

On  behalf  of  the  court  Mr.  Chief  Justice  Winslow  re- 
sponded : 

The  memorial  Just  read  sets  forth  faithfully  and  eloquently  the 
salient  features  in  the  life,  character,  and  services  of  one  of  nature's 
noblemen.  The  court  receives  it  gladly.  It  is  fitting  that  enduring 
record  should  be  made  of  such  a  character,  not  merely  in  justice  to 
him  who  has  thus  completed  life's  journey,  but  In  kindness  to  them 
that  follow  after,  to  whose  vision  the  journey  is  yet  long  and  pleas- 
ant, and  from  whom  the  difficulties  and  dangers  are  yet  mercifully  hid. 

It  was  not  my  good  fortune  to  know  Mr.  Woodward  during  the  ear- 
lier years  of  his  practice,  but  upon  my  appointment  to  this  bench  I 
speedily  made  his  acquaintance  and  can  unreservedly  testify  to  all 
that  has  been  so  well  said  concerning  his  ability  as  a  lawyer,  his  char- 
acter as  a  citizen,  and  his  charm  as  a  friend.  He  was  frequently  here 
with  important  cases  during  the  first  ten  or  twelve  years  of  my  service 
here,  always  with  a  logical,  clear,  and  scholarly  brief,  and  always  with 
an  illuminating  oral  presentation  of  his  positions. 

He  had  the  habit  when  he  came  up  to  argue  a  case  of  calling  on  the 
justices  of  this  court  (a  habit  which  I  wish  more  of  the  bar  would 
cultivate)  and  of  spending  a  little  time  in  conversation.  As  a  con- 
versationalist he  had  few  superiors.  His  long  and  varied  experi- 
ences in  life  had  given  him  a  store  of  reminiscence,  information,  and 
practical  wisdom  which  few  men  have  and  upon  which  he  could  draw 
at  will.  Never  can  I  forget  the  charm  of  those  brief  visits  when  wit, 
sparkling  anecdote,  classic  allusion,  and  accurate  learning  seemed  to 
flow  without  effort  and  as  matter  of  course. 

It  is  interesting  to  know  that  he  obtained  his  education  by  his  own 
efforts,  not  In  any  college  or  university,  but  by  careful  reading  and 
study  of  the  books  which  he  accumulated,  and  that  a  great  part  of 
this  work  was  done  during  his  mature,  if  not  during  his  later,  years. 
Very  few  of  those  professional  men  who  have  had  the  advantage  of  a 
liberal  education  keep  up  their  early  studies  in  later  life,  to  say  noth- 
ing of  extending  them  and  adding  new  fields  of  general  knowledge  to 
their  store.  Our  friend  believed  with  Carlyle  that  the  true  university 
is  a  collection  of  good  books,  and  in  this  university  he  matriculated 
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early,  and  here  I  believe  he  found  his  chiefest  enjoyment  during  his 
entire  life. 

I  do  not  think  he  really  enjoyed  the  trial  or  argument  of  cases  in 
court.  I  remember  that  on  the  occasion  of  one  of  his  last  arguments 
in  this  court  he  said  to  me  before  the  opening  of  court,  "I  don't  see 
what  good  I  can  do  by  making  an  oral  argument  in  this  case;  I  have 
put  my  best  thought  and  best  logic  into  my  brief  and  I  can  add  noth- 
ing to  it;  if  I  were  to  consult  my  own  wishes  I  would  submit  the  case 
on  the  brief,  but  my  client  insisted  on  my  coming  and  so  I  am  going 
to  bother  you  for  awhile."  He  had  done  the  work  of  the  lawyer,  the 
scholar,  and  logician  in  the  preparation  of  the  brief  and  had  done  it 
well,  and  he  saw  no  good  reason  for  attempting  to  add  to  it  by  any  at- 
tempt at  oratory. 

By  disposition  and  temperament  he  was  a  scholar  rather  than  an 
orator,  a  student  rather  than  a  man  of  affairs.  I  can  well  imagine 
the  delight  with  which  he  would  turn  to  his  library  of  rare  and  pre- 
cious volumes  after  a  day  of  legal  drudgery  in  the  office,  and  there 
lose  himself  in  the  "sweet  serenity  of  books." 

That  our  deceased  friend  was  a  brave  and  accomplished  soldier 
none  who  knew  him  well  can  doubt.  Indeed  the  man  who  rose  from 
the  ranks  to  be  an  officer  in  the  far-famed  Iron  Brigade  could  be  none 
other.  In  death  as  in  life  he  has  followed  close  upon  the  footsteps  of 
his  illustrious  commander,  Edward  S.  Bragg.  Like  him,  he  periled 
his  life  for  the  preservation  of  his  country's  life;  like  him,  he  lived 
to  return  to  civil  life  and  to  attain  a  very  high  rank  at  the  bar;  like 
him,  he  lived  to  a  ripe  age,  secure  in  the  confidence,  the  respect,  and 
the  love  of  his  fellow  men;  like  him,  he  has  answered  to  the  final  roll 
call  and  added  another  name  to  that  brilliant  death  roll  of  lawyer- 
soldiers  of  which  our  profession  is  so  justly  proud. 

JOHN  J.  FRUIT. 

Mr.  William  S.  Burroughs  of  La  Crosse  then  addressed  the 

court  and  said : 

May  it  please  the  Court: — The  surviving  and  remaining  members 
of  the  committee  appointed  by  the  La  Crosse  Bar  Association  respect- 
fully ask  permission  at  this  time  to  present  their  memorial  of  the  life 
of  the  late  John  J.  Fruit,  who  at  his  death,  which  occurred  at  the  city 
of  La  Crosse  on  the  27th  day  of  May,  A.  D.  1909,  was  judge  of  the  Sixth 
judicial  circuit  of  this  state,  and  to  pray  that  the  same  may  be  en- 
tered upon  and  made  a  part  of  the  permanent  records  of  this  court. 

Memorial  o1  the  Bar  of  La  Crosse  County, 
John  J.  Faurr,  judge  of  the  circuit  court  for  La  Crosse  county  and 
of  the  Sixth  judicial  circuit  of  the  state  of  Wisconsin,  died  at  the  city 
of  La  Crosse  on  Thursday,  May  27, 1909. 
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Judge  Fruit  was  bom  at  Lima,  Grant  county,  Wisconsin,  March  29, 
1849.  His  father,  Perry  Fruit,  was  a  native  of  Illinois,  and  a  farmer. 
His  early  years  were  spent  in  the  ordinary  labors  of  a  farmer's  soh 
and  in  attendance  upon  the  common  schools  of  the  neighborhood.  In 
1865,  when  sixteen  years  of  age,  he  entered  the  state  normal  school  at 
PlatteviUe  in  Grant  county  to  qualify  himself  for  the  profession  of  a 
teacher.  He  graduated  from  the  normal  school  and  received  his 
diploma  at  the  age  of  twenty-two.  After  teaching  a  short  time  in  a 
district  school  at  Montfort  in  Grant  county,  he  came  to  La  Crosse,  and 
in  Aug:ii8t,  1871,  was  appointed  principal  of  the  Fifth  district  (North 
La  Crosse)  school.  This  position  he  held  for  four  years,  during 
which  he  established  his  reputation  as  an  earnest,  conscientious,  and 
successful  teacher.  This  was  followed  by  one  year  of  service  as  prin- 
cipal of  the  Third  district  school. 

It  had  been  the  ambition  of  his  life  to  enter  the  profession  of  law, 
and  during  all  the  years  that  he  was  engaged  in  teaching  he  gave  his 
leisure  to  legal  studies.  In  1876  he  abandoned  teaching  entirely  and 
entered  the  office  of  Hon.  James  I.  Lyndes,  then  one  of  the  leading 
members  of  this  bar.  Then  entering  the  law  department  of  the  State 
University  of  Wisconsin,  he  was  graduated  with  the  class  of  1877,  and 
at  once  formed  a  partnership  for  the  practice  of  the  law  with  Mr.  Her- 
man Pfund  under  the  name  of  Fruit  ft  Pfund.  This  partnership  was 
of  short  duration,  and  Mr.  Fruit  continued  alone  in  practice  until 
June,  1880.  In  this  year  he  entered  into  partnership  with  John 
Brlndley  under  the  firm  name  of  Fruit  ft  Brindley,  a  relation  which 
continued  until  Mr.  Brindley's  election  as  county  Judge  in  January, 
1898.  This  firm  won  and  held  a  prominent  position  in  the  bar  of  the 
Sixth  judicial  circuit,  being  engaged  in  a  creditable  manner  in  very 
much  of  the  most  important  litigation  of  the  period.  As  its  senior 
partner  Mr.  Fbuit  had  opportunity  to  demonstrate  in  a  marked  de- 
gree the  possession  of  those  qualities  of  industry,  carefulness,  and 
sound  judgment  which,  combined  with  accurate  legal  learning  and 
high  standards  of  personal  and  professional  conduct,  marked  him  as 
fit  for  Che  great  promotion  which  came  to  him  later. 

During  this  period  he  served  for  one  year  as  superintendent  of 
schools  of  the  city  of  La  Crosse;  for  five  years  as  district  attorney  of 
La  Crosse  county;  and  for  several  years  subsequent  to  1890  as  assistant 
United  States  district  attorney  for  the  Western  district  of  Wisconsin. 
In  this  last  position  particularly  he  so  distinguished  himself  by  his 
Industry  and  ability  as  to  win  the  warm  approval  of  the  court  and  his 
superiors  and  to  become  widely  and  favorably  known  to  the  bar  of  the 
state. 

In  1896  he  was  appointed  a  member  of  the  state  board  of  normal 
schools,  and  in  1899  he  was  appointed  for  a  second  term,  in  which  he 
continued  to  act  until  he  became  circuit  judge.    In  his  service  of 
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nearly  five  years  on  this  important  board  he  became  one  of  its  most 
influential  members,  being  chosen  as  its  vice-president  and  finally  as 
president.  He  took  great  pride  in  fulfilling  the  duties  of  this  posi- 
tion and  bestowed  upon  it  the  highest  degree  of  care  and  attention. 
Through  this  work  he  became  widely  known  and  highly  regarded 
among  educators  of  the  state. 

Mr.  Brindley  having  retired  from  practice  to  become  county  Judge 
in  1898,  Mr.  Fruit  entered  into  partnership  with  Mr.  Geo.  H.  Gordon 
under  the  name  of  Fruit  &  Gordon.  This  firm  continued  not  quite 
three  years.  Upon  the  death  of  Circuit  Judge  O.  B.  Wtman  Decem- 
ber 2, 1900,  Mr.  Fruit  was  appointed  circuit  judge  until  the  next  elec- 
tion. In  April,  1901,  he  was  elected  by  the  people  to  fill  the  remainder 
of  Judge  Wtmak's  term  and  also  for  the  next  ensuing  term  of  six 
years;  and  in  April,  1906,  he  was  again  and  without  opposition  elected 
circuit  judge  for  the  term  of  six  years  commencing  in  January,  1907. 

The  territory  embraced  in  the  Sixth  circuit  during  Judge  Fruit's 
incumbency  of  the  ofllce — the  counties  of  La  Crosse,  Monroe,  Vernon, 
Juneau,  and  Trempealeau — contains  a  much  larger  population  than 
any  other  circuit  in  the  state,  and  the  volume  of  business  constantly 
growing  taxed  his  strength  and  energies  to  a  degree  which  finally  be- 
came unbearable.  In  the  winter  of  1909  the  legislature  took  action  to 
relieve  Judge  Fruit  of  a  part  of  his  burden  by  detaching  Juneau 
county  from  his  circuit.  It  was  too  late.  The  news  of  this  action 
came  to  him  on  his  deathbed,  a  victim  of  overwork  and  strenuous  de- 
votion to  duty. 

Judge  Fruit  was  a  man  of  large  frame  and  great  natural  strength 
and  vigor,  and  under  all  ordinary  circumstances  might  have  been  ex- 
pected to  live  in  the  full  enjoyment  of  his  powers  far  beyond  the  al- 
lotment of  three  score  years  and  ten.  But  the  never-ending  round  of 
his  judicial  duties,  leaving  almost  no  opportunities  for  rest  or  recrea- 
tion, began  to  show  its  effects  as  early  as  the  spring  of  1908.  A  short 
vacation  in  the  summer  of  that  year  proved  insufficient  to  restore  him, 
and  in  December  he  gave  up  work  entirely  and  went  to  French  Lick 
Springs  in  Indiana.  From  there  he  went  to  a  hospital  in  Milwaukee, 
and  in  March,  1909,  returned  to  La  Crosse,  a  pathetic  figure  of  a  man 
broken  down  in  his  prime.  After  a  few  painful  efforts  to  perform  his 
duties  as  a  judge  at  chambers  he  went  to  St.  Francis  Hospital  for 
treatment,  and  there,  on  Thursday,  May  27, 1909,  gave  up  the  struggle. 

Not  only  among  the  members  of  this  bar,  who  knew  him  best,  but 
throughout  the  community  in  which  he  had  lived  and  the  judicial  cir- 
cuit in  which  for  eight  years  he  had  labored  in  the  public  view,  the 
announcement  of  his  death  was  received  with  universal  sorrow. 

And  so,  at  an  age  in  which  his  mental  powers  should  have  been 
strongest,  in  the  prime  of  life,  fully  ripened  by  experience  for  useful 
public  service  in  his  high  office,  he  has  passed  from  among  us,  and 
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we  may  say  of  him  in  the  words  of  the  pr(9het:  "He  hath  given  up 
the  ghost;  his  sun  is  gone  down  while  it  was  yet  day." 

This  record  of  his  professional  career  and  of  the  public  positions 
held  by  him  leaves  little  more  to  be  said.  It  speaks  for  itself  and 
shows  widespread  belief  in  his  ability,  industry,  faithfulness,  and 
moral  worth. 

In  any  attempted  estimate  of  the  character  of  Judge  Fruit  it  would 
be  a  small  thing  to  say  of  him  that  he  was  honest  and  was  always 
guided  by  a  sincere  desire  to  administer  his  office  in  the  interests  of 
law  and  justice  only,  and  without  fear,  favor,  affection,  or  personal 
bias.  This  is  expected  and  always  assumed  to  be  the  fact  And  the 
very  nature  of  the  Judicial  office  irresistibly  imposes  upon  every  nor- 
mal mind  the  necessity  of  such  course  of  conduct  The  responsibility 
of  the  position  is  of  so  high  degree  as  to  arouse  the  moral  sense  and 
render  the  judge  alert  to  resist  suggestions  to  the  prejudice  of  exact 
justice,  and  eager  to  find  and  apply  fearlessly  the  facts  and  principles 
which  lead  to  a  correct  decision.  The  native  integrity  of  his  char- 
acter, fortified  by  training  and  education  and  the  habits  of  a  lifetime, 
enabled  him  to  meet  this  responsibility  without  effort. 

The  pains  and  labor  which  it  required  in  the  hearing  of  testimony 
and  arguments,  the  examination  of  facts,  and  the  investigation  and 
comparison  of  decided  cases  and  established  principles  of  law  in  the 
effort  to  discover  true  rules  of  decision  were  freely  and  ungrudgingly 
bestowed.  Counsel  were  listened  to  with  patience  and  kindness  and 
their  points  and  authorities  fully  and  carefully  considered,  in  a  man- 
ner which  left  untried  no  means  of  arriving  at  the  truth. 

Judge  f*RUiT  was  not  an  innovator,  or  reformer  of  the  law.  He 
made  no  epigrams,  and  indulged  in  no  attempts  to  alter  the  funda- 
mental rules  of  the  social  order  as  he  found  it.  He  was  content  to 
follow  on  level  lines  the  ways  blazed  out  by  experience  and  approved 
by  the  courts  as  responsive  to  the  needs  and  the  average  sense  of 
average  men.  As  a  man,  a  lawyer,  and  a  judge,  his  conduct  and  ex- 
ample tended  to  honest  and  clean  living,  sound  thinking,  and  a  mo- 
rality, public  and  private,  in  harmony  with  the  highest  standards  of 
good  citizenship.  In  all  things  he  maintained  at  their  best  the  tra- 
ditions of  the  judicial  office  in  this  circuit,  and  left  behind  him  the 
influence  of  a  pure  private  life  as  a  man,  a  successful  career  as  an 
honest  lawyer,  and  long  incumbency  as  a  judge  marked  by  ability, 
patient  and  conscientious  labor,  and  unspotted  integrity. 

G.  M.  Woodward. 

C.  L.  Hood. 

Benj.  F.  Bryant. 

George  H.  Gordon. 

John  Brindley. 
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Mr.  Chief  Justice  Winslow  responded  for  the  court : 

In  tlie  death  of  John  J.  Fruit  the  legal  profession  lost  a  valued 
member  and  the  bench  an  eminently  able  judge.  I  knew  him,  al- 
though not  with  great  Intimacy,  since  his  entry*  upon  the  practice. 
At  that  time  he  came  to  Racine  thinking  possibly  to  locate  there,  but 
finally  determined  in  favor  of  La  Crosse. 

I  well  remember  the  favorable  impression  which  his  engaging  man- 
ner, his  earnestness,  his  evident  candor  and  honesty  of  mind  and 
heart  then  made  upon  me.  It  seemed  to  me  then  that  he  could  not 
fail  to  attain  a  high  position  among  his  brethren  at  the  bar  as  well  as 
in  the  community  generally  in  any  city  where  he  might  decide  to  lo- 
cate. 

Events  have  shown  that  I  was  not  wrong  in  my  estimate  of  the  man. 
Success  at  the  bar  came  to  him  gradually  and  surely,  not  merely  be- 
cause of  his  legal  ability,  but  also  because  of  the  confidence  which  his 
fellow  men  felt  in  his  character,  and  this  is  the  most  enduring  success 
of  all. 

I  think  his  temperament  was  always  rather  that  of  a  judge  than 
that  of  an  advocate,  and  so  it  was  entirely, fitting  that  he  should  be 
removed  in  due  time  to  the  circuit  bench.  The  record  shows  that 
while  in  this  position  he  demonstrated  his  fitness  for  the  judicial  of- 
fice fully  and  completely. 

It  is  impossible  for  the  finite  mind  to  understand  why  it  was  neces- 
sary that  he  should  die  in  the  very  midst  of  his  usefulness  and  while 
life  seemed  yet  to  hold  for  him  much  of  honor  and  of  service  to  the 
world.    Yet  so  it  was. 

The  record  of  an  honorable  and  eminently  useful  life  h^  been 
finally  made  up.  Length  of  days  does  not  always  measure  usefulness 
nor  make  a  life  complete. 

The  life  of  Judge  Fruit,  short  as  it  was,  bears  a  lesson  which  every 
young  man  may  profitably  heed,  namely,  the  lesson  that  a  life  of  in- 
dustry, integrity,  high  ideals,  and  service  to  fellow  man  constitutes 
real  success  whether  the  years  of  that  life  be  few  or  many. 
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CASES  DETERMINED 

▲T  THE 

August  Term,  19 14. 

Ffisiveir,  Appellant,  vs.  Layton  Paek  Oil  &  Soap  Com- 
pany, Respondent. 
October  Sa^November  11,  19H. 

Exchange  of  chattel  for  land:  Rescission:  Lack  of  title  to  land:  Conr 
structive  notice:  Offer  to  return:  Replevin:  Damages:  Form  of 
judgment:  Milwaukee  civil  court 

L  One  who  traded  a  horse  for  a  specified  quantity  of  gravel  to  be 
taken  from  certain  land  to  which,  as  the  record  showed,  the 
other  party  had  no  title,  had  constructive  notice  of  such  lack 
of  title  and  could  not  afterwards  rescind  the  trade  on  that 
ground. 

2.  Nor,  having  already  taken  a  part  of  the  gravel,  could  he  rescind 

without  offering  to  return  the  gravel  or  its  value  either  to  the 
other  party  to  the  trade  or  to  whoever  was  entitled  thereto. 

3.  In  replevin  the  measure  of  defendant's  damages  for  the  taking 

and  detention  of  the  chattel  seized  on  the  writ  is  the  reason- 
able value  of  its  use  for  the  time  it  is  detained,  not  Interest  on 
its  value. 

4.  An  action  of  replevin  in  the  Milwaukee  civil  court  being  gov- 

erned by  the  rules  and  statutes  applicable  to  such  actions  in 
Justices'  courts,  where  the  chattel  in  suit  has  been  seized  by 
the  sheriff  under  the  writ,  if  the  plaintiff  fails  to  recover 
there  should  not  be  a  judgment  for  defendant  in  the  alterna- 
tive for  a  return  of  the  chattel  or  for  its  value,  but  there  should 
be,  under  sec.  3743,  Stats.,  an  order  for  its  return  to  defendant 
and  judgment  for  damages  only.  The  chattel  is,  in  such  a 
case,  in  the  custody  of  the  court  even  though,  by  arrangement 
between  the  sheriff  and  the  plaintiff,  it  has  been  turned  over 
to  the  latter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Modi- 
fied  and  affirmed. 

Vol.  159  —  1 
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Pfeifer  v.  Layton  Park  Oil  ft  Soap  Co.  159  Wis.  1. 

Action  of  replevin  to  recov^er  possession  of  a  horse,  begun 
December  29,  1913,  in  the  civil  court  of  Milwaukee  county. 
September  12,  1913,  plaintiff  obtained  a  permit  from  the  de- 
fendant to  take  not  to  exceed  600  loads  of  gravel  and  sand 
out  of  its  pits  in  payment  for  the  horse  in  question,  which  he 
then  delivered  to  defendant  One  Leo  Hofmeister  was  presi- 
dent of  the  defendant  corporation  and  the  gravel  and  sand 
pits  belonged  to  him  subject  to  two  mortgages  of  record,  one 
of  which  was  foreclosed,  but  the  time  for  redemption  had  not 
expired  at  the  time  of  the  trial.  The  preceding  March  Hof- 
meister went  into  voluntary  bankruptcy  and  scheduled  the 
two  pits  subject  to  the  mortgages.  Prior  to  December  24, 
1913,  plaintiff  removed  188  loads  of  gravel  and  sand  from 
the  two  pits.  He  was  then  notified  by  one  of  the  mortgagees 
not  to  remove  any  more  and  that  he  .would  be  held  responsible 
for  what  he  had  taken.  He  also  then  learned  about  the  bank- 
ruptcy proceedings  and  that  Hofmeister  had  not  been  dis- 
charged, whereupon  he  served  a  notice  upon  the  defendant 
that  he  had  elected  to  rescind  the  agreement  and  demanded 
a  return  of  the  horse.  The  defendant  refused  to  return  the 
horse  and  this  action  was  begun. 

The  civil  court  found  that  the  defendant  was  at  the  com- 
mencement of  the  action  entitled  to  the  possession  of  the 
horse;  that  it  was  seized  by  the  sheriff;  that  its  value  was 
$100;  and  that  defendant  sustained  damages  in  the  sum  of 
$10  by  the  seizure  and  detention  of  the  horse.  Its  judgment 
was: 

''It  is  adjudged :  That  the  sheriff  of  Milwaukee  county  be 
and  he  is  hereby  ordered  to  return  the  property  seized  by 
him,  to  wit,  one  bay  horse  with  white  star  on  forehead,  six 
years  old,  to  the  defendant,  and  in  case  return  thereof  cannot 
be  made  that  defendant  have  judgment  against  the  plaintiff 
for  the  value  thereof,  to  wit,  $100.  It  is  further  adjudged : 
That  the  defendant,  Layton  Park  Oil  d-  Soap  Company,  have 
judgment  against  the  plaintiff,  Jacob  Pfeifer,  for  ten  dollars 
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($10)  damages  and  ten  and  26/100  dollars  ($10.26)  costs,  in 
all  twenty  and  26/100  dollars  ($20.26)." 

The  plaintiff  appealed  to  the  circuit  court     It  adjudged: 

"1.  That  the  judgment  of  the  civil  court  ...  be,  and  the 
same  is  hereby  affirmed,  and  that  tl^e  defendant  do  have  and 
recover  of  the  sheriff  of  Milwaukee  county  and  of  the  plaint- 
iff the  property  seized  by  said  sheriff  and  delivered  to  the 
plaintiff,  to  wit,  one  bay  horse  with  white  star  on  forehead, 
six  years  old,  and  in  case  return  of  said  horse  cannot  be  made 
that  then  the  said  defendant  do  have  and  recover  of  the  said 
sheriff  of  Milwaukee  county  and  of  the  plaintiff  the  sum  of 
$100,  the  value  of  said  horse,  defendant's  damages,  assessed 
and  found  as  aforesaid  by  the  civil  court  of  Milwaukee 
county. 

"2.  It  is  further  adjudged :  That  the  defendant  have  judg- 
ment against  the  plaintiff,.  Jacob  Pfeifer,  for  $20.26,  being 
the  amount  of  its  damages  and  costs  in  civil  court,  and  for 
$39,  being  the  amount  of  its  further  damages  for  the  con- 
tinued detention  of  its  property  since  the  entry  of  judgment 
in  the  civil  court,  found  in  this  court,  and  for  its  costs  and 
disbursements  in  this  court  taxed  at  $23.18,  in  the  aggregate 
for  $82.44,  and  that  it  have. execution  therefor. 

"3.  It  is  further  adjudged  that  on  filing  proof  of  service 
of  notice  of  entry  together  with  a  copy  of  this  judgment  on 
the  sheriff  of  Milwaukee  county  and  upon  the  attorneys  for 
the  plaintiff,  and  of  demand  made  both  upon  the  sheriff  of 
Milwaukee  county  and  the  attorneys  for  the  plaintiff,  and 
proof  by  affidavit  of  the  failure  or  refusal  of  said  sheriff  and 
the  plaintiff  to  return  the  said  horse,  in  as  good  condition  as 
when  taken,  to  the  possession  of  the  defendant  within  five 
days  after  such  service  of  notice  and  demand,  the  defendant 
may,  on  filing  his  election  in  writing  to  take  judgment  for 
the  value  of  the  horse,  have  judgment  therefor  and  have  exe- 
cution issued  thereon  against  the  sheriff  of  Milwaukee  county 
and  against  the  plaintiff  for  the  sum  of  $100,  in  addition  to 
the  above  and  foregoing  sum  of  $82.44  for  damages  for  de- 
tention and  costs,  in  all  the  sum  of  $182.44." 

From  that  judgment  the  plaintiff  appealed* 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Lorenz  dc  LorenZj  and  for  the  respondent  on  that  of  John  T, 
Kelly. 

ViNjE,  J.  Plaintiff  claims  that  the  circuit  court  erred  in 
four  particulars  in  its  affirmance  of  the  judgment  of  the  ci\al 
court  It  erred  (1)  in  finding  that  the  defendant  was  en- 
titled to  the  possession  of  the  horse;  (2)  in  finding  that  the 
defendant  was  damaged  in  the  sum  of  $10  by  reason  of  its 
seizure  and  detention  as  found  by  the  civil  court,  and  in  the 
additional  sum  of  $39  as  found  by  the  circuit  court;  (3)  in 
awarding  judgment  for  $100,  the  value  of  the  horse  as  found, 
in  the  event  the  return  of  the  horse  could  not  be  had;  and 
(4)  in  finding  its  value  to  be  $100. 

1,  In  support  of  the  contention  that  the  court  erred  in 
finding  that  the  defendant  was  entitled  to  the  possession  of 
the  horse  it  is  urged  that  it  did  not  have  title  to  the  gravel 
and  sand  traded  for  the  horse,  because  the  real  estate  was 
mortgaged  and  was  listed  in  bankruptcy  proceedings  and  so 
the  owner's  equity  had  passed  to  the  trustee  in  bankruptcy, 
and  because  defendant  had  only  a  lease  of  it  from  Hofmeister, 
which  did  not  authorize  it  to  commit  waste  or  to  remove 
gravel  or  sand  therefrom.  The  weakness  of  the  contention 
lies  in  the  fact  that  plaintiff  was  trading  his  horse  for  real 
estate  and  was  char2:oable  with  notice  of  the  record  title  of 
such  real  estate.  The  record  showed  defendant  had  no  title. 
Plaintiff  therefore  had  constructive  notice  of  its  lack  of  title. 
No  claim  is  made  that  plaintiff  was  deceived,  or  deterred 
from  examining  the  record  title,  by  any  statements  or  repre- 
sentations made  by  the  defendant. 

But,  even  assuming  that  plaintiff  had  a  right  to  rely  upon 
the  title  being  in  the  defendant,  he  did  not  by  merely  de- 
manding the  horse  become  entitled  to  a  rescission  of  the  con- 
tract. At  the  time  he  demanded  the  horse  he  had  received 
188  of  the  600  loads,  or  nearly  one  third  of  the  purchase 
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price.  He  did  not  offer  to  return  the  loads  received  or  their 
value.  This  he  should  have  done  to  entitle  him  to  a  rescis- 
sion. Potter  V.  Tagjart,  54  Wis.  395,  11  N.  W.  678 ;  Bost- 
wick  V.  Mid,  L.  Ins.  Co.  116  Wis.  392,  439,  89  X.  W.  538, 
92  N.  W.  246.  If  he  thought,  in  view  of  the  claim  made  by 
the  mortgagee,  that  it  was  not  safe  to  return  the  value  of  the 
loads  to  the  defendant,  he  should  at  least  have  indicated  a 
willingness  to  make  return  thereof  to  whoever  was  entitled 
thereto.  This  he  did  not  do.  So  it  must  be  held  the  court 
properly  found  defendant  was  entitled  to  the  possession  of 
the  horse  at  the  time  the  suit  was  begun. 

2.  The  measure  of  damages  for  the  caption  and  detention 
in  a  case  of  this  kind  is  the  reasonable  value  of  the  use  per 
day  of  the  chattel  seized  and  detained  and  not  interest  on  the 
value  of  the  chattel.  Zitske  v.  Goldberg,  38  Wis.  216,  224. 
The  evidence  showed  the  value  of  the  use  of  the  horse  was 
from  $1  to  $2  per  day.  It  was  seized  December  29th  and 
judgment  entered  in  the  civil  court  January  6th  next.  Un- 
der the  evidence  the  assessment  of  damages  was  amply  sus- 
tained. In  the  circuit  court  the  defendant  recovered  only 
the  sums  actually  and  reasonably  paid  out  by  it  between 

.January  6th  and  March  8th,  on  which  date  it  bought  another 
horse  to  take  the  place  of  the  one  seized,  and  from  which  time 
up  to  May  16th,  when  the  judgment  was  entered,  no  dam- 
ages were  allowed.  Surely  the  plaintiff  cannot  justly  com- 
plain of  a  ruling  so  favorable  to  him. 

3.  Instead  of  rendering  a  judgment  in  the  alternative, 
both  the  civil  and  circuit  courts  should  have  entered  a  judg- 
ment for  a  return  of  the  horse  together  with  damages  for  its 
detention.  The  action  was  replevin  brought  in  the  civil 
court  so  the  rules  and  statutes  applicable  to  such  actions  in 
justices'  courts  govern.  Sec.  14,  ch.  549,  Laws  of  1909,  as 
amended  by  sec  6,  ch.  425,  Laws  of  1911  (Hirschberg's  Mil- 
waukee County  Laws,  sec.  1308).  The  subject  matter  of 
the  suit,  the  horse,  was  seized  by  the  sheriff  under  the  writ, 
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and  upon  the  trial  the  plaintiff  failed  to  recover.  In  such  a 
case  the  statute,  sec.  3743,  provides  for  an  order  for  a  return 
of  the  property  and  a  judgment  for  damages  only.  It  is  only 
in  cases  where  the  property  has  not  been  seized  that  a  judg- 
ment for  the  return  of  the  property  or  for  its  value  may  be 
entered  in  justice's  court.  Sees.  3738,  3748.  Sec.  3736  di- 
rects the  officer  to  keep  the  property  seized  until  the  cause  is 
decided  by  the  justice.  So  at  the  time  of  the  trial  the  horse 
was  in  the  custody  of  the  court  When  that  is  the  case  a 
judgment  for  its  return  alone,  with  damages,  is  sufficient  in- 
dependent of  statutes  regulating  the  form  of  judgment  to  be 
entered.  Cobbey,  Replevin  (2d  ed.)  §  1110;  Weils,  Re- 
plevin (2d  ed.)  §  771.  If  the  statute  prescribes  the  kind  of 
judgment  to  be  entered,  as  here,  that  must  be  the  judgment 
of  the  court  The  fact  that  in  this  case,  by  an  arrangement 
between  the  sheriff  and  plaintiff,  the  horse  was  turned  over 
to  the  latter,  did  not  change  the  legal  custody  of  the  horse. 
It  was  still  in  the  sheriff,  and  he  was  answerable  to  either 
party  for  its  return  upon  the  order  of  the  court.  So  much  of 
the  judgment  of  the  circuit  court,  therefore,  as  is  in  excess  of 
a  judgment  for  the  return  of  the  property  from  the  sheriff 
and  a  jud^ent  against  the  plaintiff  for  the  damages  found 
by  both  courts  and  costs  is  erroneous  and  is  ordered  stricken 
out  The  judgment  as  so  modified  is  affirmed,  without  costs, 
except  that  the  respondent  pay  the  clerk's  fees  in  this  court. 

4.  In  view  of  the  modification  of  the  judgment  as  just 
stated  the  question  of  the  value  of  the  horse  becomes  imma- 
terial. 

By  the  Court, — Judgment  modified  as  indicated  in  the 
opinion,  and  as  so  modified  affirmed. 
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Knaueb,  Appellant,  vs.  Joseph  Schlitz  Brewing  Com- 
pany and  another,  Respondents. 

October  SO— November  i7,  1914. 

Master  and  servant:  Injury:  Assumption  of  risk:  Contributorff  neg- 
ligence: Negligence  of  person  other  than  employer:  Railroads: 
Questions  for  jury. 

1.  An  employee  of  a  brewing  company  who,  while  driving  out  of 

an  alley  and  across  a  private  track  in  the  brewery  grounds, 
was  injured  by  a  railway  car  which  had  been  shunted  in  upon 
such  track  without  warning,  and  who  had  full  knowledge  that 
cars  for  the  use  of  the  brewing  company  were  constantly 
shunted  in  upon  such  track  in  that  manner,  is  held,  as  between 
himself  and  his  employer,  to  have  assumed  the  risk. 

2.  Although  assumption  of  risk  has  often  been  spoken  of  as  a  form 

of  contributory  negligence,  there  is  a  distinction  between  the 
two,  and  one  may  exist  without  the  other.  Assumption  of  risk, 
in  its  strict  sense,  exists  only  as  an  incident  of  contractual  re- 
lations and  does  not  Involve  violation  of  any  legal  duty;  while 
contributory  negligence,  strictly  so  called,  does  not  necessarily 
arise  from  contractual  relations  and  is  a  violation  of  duty. 

8.  Although  an  employee  of  a  brewing  company  had,  as  between 
himself  and  his  employer,  assumed  the  risk  of  injury  from 
cars  shupted  in  by  a  railway  company  upon  a  private  track  of 
the  brewing  company,  such  assumption  of  risk  did  not  absolve 
the  railway  company  from  its  obligation  to  exercise  ordinary 
care,  nor  was  it  necessarily  contributory  negligence  as  to  the 
railway  company. 

4.  Whether,  under  the  circumstances  of  this  case,  the  railway  com- 
pany was  negligent  in  shunting  the  car  in  upon  the  private 
track  without  warning,  and  whether  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  cross  the  track  as  he 
did,  were  questions  for  the  jury. 

Appkal  from  a  judgment  of  the  circuit  court  for  Milwau^- 
kee  county:  W.  J.  Tubner,  Circuit  Judge.  Affirmed  08  to 
one  defendant;  reversed  as  to  the  other. 

Action  for  a  personal  injury.  The  claim  of  plaintiff  was 
that,  while  performing  his  duties  as  an  employee  of  defend- 
ant brewing  company,  driving  a  span  of  horses  attached  to  a 
wagon  in  which  he  was  riding  and  with  due  care  in  the  act 
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of  crossing  a  railway  track  oAvned  by  said  brewing  company ; 
but  maintained  and  operated  by  the  defendant  railway  com- 
pany, through  their  joint  negligence  the  wagon  was  struck 
by  a  car  and  he  was  thereby  thrown  violently  to  the  ground 
and  injured.  The  pleadings  put  such  claim  in  issue.  The 
evidence  was  to  this  effect:  The  track  where  the  injury  oc- 
curred was  used  exclusively  for  the  brewery  business.  It 
was  intersected  by  an  alley  leading  out  from  between  the 
company's  buildings  in  such  a  mamier  that  a  person  driving  a 
team  into  or  out  of  such  alley,  in  pursuit  of  the  company's 
business,  had  to  cross  such  track.  In  driving  out  of  the  alley 
one  would  come  directly  upon  the  track  without  opportunity 
to  see  efficiently  along  the  same  in  the  direction  from  which 
cars  were  liable  to  be  shunted  for  use  by  the  company.  That 
was  liable  to  happen  at  any  time.  Driving  in  either  direc- 
tion was  also  a  frequent  circumstance  in  doing  such  work  for 
the  brewing  company,  as  plaintiff  was  engaged  in.  Prior  to 
March  16,  1910,  he  had  been  in  the  employ  of  the  company 
doing  such  w^ork  for  a  considerable  length  of  time.  He  was 
perfectly  familiar  with  the  whole  situation  and  the  proba- 
bilities as  to  movement  of  cars.  So  far  as  he  knew  the  brew- 
ing company's  employees  had  always  been  accustomed  to  rely 
upon  their  own  care  in  crossing  the  track.  No  one  had  been 
injured,  to  his  knowledge,  at  the  particular  place,  prior  to 
the  instance  in  question.  The  circumstances  leading  up  to 
the  injury  complained  of  were  common  to  his  knowledge. 
He,  in  regular  course,  drove  out  of  the  alley.  He  did  not 
expect  there  would  be  any  one  stationed  at  the  track  to  warn 
him  as  to  whether  there  was  a  coming  car.  He  asked  an- 
other teamster  whom  he  met  if  the  way  was  clear  and  was 
assured  in  the  affirmative.  Relying  thereon  he  proceeded 
without  looking.  He  had  very  little  opportunity  as  he  ap- 
proached the  track  to  observe  or  hear  a  car  coming  in  time 
to  avoid  it,  except  by  making  some  special  effort  to  that  end. 
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He  proceeded  into  the  danger  zone^  and  a  car  came  on  and 
did  the  injury  before  he  could  avoid  it.  There  was  no  one 
riding  in  on  the  car.  It  was  shunted  in  by  the  railway  com- 
pany, leaving  persons  about  to  come  out  of  the  alley  to  their 
own  vigilance  to  avoid  being  injured. 

In  the  state  of  the  case  indicated,  the  trial  court  decided 
that  plaintiff  assumed  the  risk  and  directed  a  verdict  of  no 
cause  of  action.  Judgment  was  rendered  for  both  defendants 
on  such  verdict 

For  the  appellant  there  was  a  brief  by  Rtihin  &  Zdbel, 
attorneys,  and  Horace  B,  Walmsley,  of  counsel,  and  oral  ar- 
gument by  Mr.  Walmsley. 

For  the  respondent  Joseph  Sclditz  Breiring  Company 
there  was  a  brief  by  Doe,  Ballhorn  &  Wilkie,  and  oral  argu- 
ment by  J.  B,  Doe. 

For  the  respondent  Chicago,  Milwaukee  &  St.  Paid  BaiJr 
way  Compa/ny  there  was  a  brief  by  (7.  H.  Van  Alstine  and 
H.  J.  KUlilea,  and  oral  argument  by  Mr.  Van  Alstine. 
They  cited  Kraczek  v.  Falk  Co.  142  Wis.  570,  126  N.  W. 
30;  Seaboard  A.  L.  R.  Co.  v.  Norton,  233  U.  S.  492,  34  Sup. 
Ct.  635,  639 ;  Schlemmer  v.  B.  R.  &  P.  R.  Co.  205  U.  S.  1, 
12,  27  Sup.  Ct.  407 ;  Marquette,  H.  &  0.  R.  Co.  v.  Spear, 
44  Mich.  169,-6  K  W.  202;  Central  Vt.  R,  Co.  v.  Bethune, 
206  Fed.  868,  875;  Arkansas  S.  W.  R.  Co.  v.  Wingfield,  94 
Ark.  75,  126  S.  W.  76 )  St.  Lo^ns  S.  W.  R.  Co.  v.  Jackson, 
93  Ark.  119,  124  S.  W.  241;  Boehm  v.  A.  C.  R.  Co.  174 
Fed.  302;  Radley  v.  Knepfly  (Tex.  Civ.  App.)  124  S.  W. 
447 ;  Philhrick  v.West  Gardiner,  105  Me.  164,  73  Atl.  1002 ; 
Dvnn  V.  Cavanaugh,  185  Fed.  451. 

Mabshall,  J.  The  trial  court  decided  this  case,  regard- 
less of  whether  either  of  the  respondents  violated  duty  as  to 
the  personal  safety  of  appellant,  upon  the  theory  that  he  as- 
sumed the  risk  which  resulted  in  his  injury,  and  that  the 
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railway  company,  with  w^hich  he  had  no  contract  relations, 
was  relieved  by  such  assumption  the  same  as  the  brewing 
company. 

The  undisputed  evidence  shows  a  very  clear  case  of  as- 
sumption of  the  risk.  Plaintiff — in  working  for  the  brewing 
company  with  full  knowledge  of  the  custom  of  shunting  cars 
across  the  alley  intersection  with  the  railway  track  without 
warning,  either  by  the  railway  employees  or  any  one  pro- 
vided by  the  brewing  company — ^voluntarily  subjected  him- 
self to  that  danger.  Such  voluntary  act,  in  the  relations  be- 
tween master  and  servant,  is  denominated  assumption  of  the 
risk.  By  the  common  law,  which  had  not  been  varied  by 
statute,  when  the  accident  happened,  so  as  to  abolish  the  de- 
fense of  assumption  of  the  risk,  a  master  may  conduct  his 
business  as  he  sees  fit,  subject  to  the  legal  consequences.  His 
employees  are  presumed  to  assume  all  the  risks  which  are  or- 
dinarily incident  to  their  work,  and,  in  the  absence  of  special 
circumstances  not  material  to  this  case,  one  must  be  assumed 
to  be  familiar  with  such  dangers  and  also  all  unusual  dangers 
which  are  obvious  or  known  to  him  and  he  voluntarily  sub- 
jects himself  to.  As  indicated,  at  the  time  of  the  injury  this 
common-law  rule  was  in  full  force,  and  entitled  the  brewing 
company  to  the  decision  complained  of. 

Whether  the  assumption  of  risk  as  to  the  brewing  company, 
applies  to  the  railway  company,  is  a  question  of  more  impor- 
tance than  the  learned  trial  court  seems  to  have  thought. 

It  has  often  been  said  bv  this  court,  that  assumption  of  the 
risk  is  a  form  of  contributory  negligence;  but  that  does  not 
mean  there  is  no  distinction  between  the  tw^o.  The  former, 
in  the  technical  sense,  can  only  exist,  as  an  incident  of  con- 
tractual relations.  Being  a  purely  voluntary  act,  it  does  not 
involve  violation  of  duty  by  the  employee,  for  one  is  at  liberty 
to  subject  himself  to  danger  if  he  sees  fit,  and,  if  he  does  so, 
in  the  absence  of  some  written  law  to  the  contrary,  it  is  at  his 
own  risk.     Contributory  negligence  on  the  contrary,  is  a  vio- 
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lation  of  a  common-law  duty;  and  there  is  the  distinction  be- 
tween what  may  be  said  to  be  the  two  forms  of  negligence. 
One  may  be  negligent  in  voluntarily  subjecting  himself  to  the 
dangers  of  work,  as  the  master  sees  fit  to  carry  it  on,  which 
are  out  of  the  ordinary ;  but  that  is  matter  of  his  own  con- 
cenu  Dodge  v.  Kaufman,  152  Wis.  171,  176,  139  N.  W. 
741.  It  does  not  involve  violation  of  any  legal  duty.  But 
contributory  negligence,  strictly  so  called,  springs  from  such 
a  violation.  So  the  former,  in  the  strict  sense,  only  arises  as 
an  incident  of  contractual  relations,  while  the  latter  in  such 
sense,  does  not  so  arise.  The  two  are  treated  as  distinct  in 
the  written  law,  in  that  one  as  a  defense  by  some  legislative 
enactments,  has  been  taken  away  and  the  other  preserved. 

Thus  it  was  said  of  ch.  303,  Laws  of  1905,  that  it  takes 
away  the  defense  of  assumption  of  the  risk,  in  certain  cases 
specified,  but  not  that  of  contributory  negligence.  Pvlk  v. 
Churchill,  146  Wis.  477, 131  N.  W.  906.  Also  the  court  has 
held  that  assumption  of  the  risk  and  absence  of  contributory 
negligence  may  co-exist.  Campshure  v.  Standard  Mfg.  Co, 
137  Wis.  155,  118  N.  W.  633 ;  Van  Dinier  v.  Worden- Allen 
Co.  153  Wis.  633,  138  K  W.  1016,  142  N.  W.  122 ;  Murray 
V.  Paine  L.  Co.  155  Wis.  409,  415,  144  IT.  W.  982. 

In  the  first  case  cited  a  pretty  complete  history  is  given  of 
the  identification,  in  the  decisions  of  thU  court,  of  assump- 
tion of  the  risk  with  contributory  negligence,  and  it  is  quite 
clearly  shown  that  apparent  confusion  grows  out  of  the  treat- 
ment of  the  two  in  one  class  in  respect  to  equivalency  as  a  de- 
fense, and  the  features  of  there  being  the  act  of  the  injured 
person  himself.  It  is  said  that  real  identity  has  never  been 
asserted  and  does  not  exist;  but  on  the  contrary  that  a  dis- 
tinction has  always  been  recognized.  That  is  strikingly  ap- 
parent in  the  legislative  dealing  with  the  two  matters.  It  is 
likewise  apparent  by  the  fact  that,  in  decisions  of  this  court 
where  assumption  of  the  risk  has  been  dealt  with  as  an  effi- 
cient defense,  it  has  invariably  been  between  employer  and 
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employee.  The  logical  distinction  between  the  two  has  not 
been  often  stated  here.  It  has  been  many  times  pointed  out 
elsewhere  to  be  that,  in  contributory  negligence  there  is  inad-- 
vertence,  strictly  so  called,  in  stei)ping  aside  from  a  legal  duty 
one  owes  to  himself,  while  in  assumption  of  the  risk  there  is 
a  voluntary  subjection  to  the  risk  as  an  express  or  implied  in- 
cident of  the  contract.  1  Words  &  Phrases,  580.  It  is  not 
difficult  to  see  that  the  two  may  co-exist,  as  between  employee 
and  employer,  and  absence  of  one  and  presence  of  the  other 
may  also  co-exist,  and  that  assimiption  of  the  risk,  in  its  tech- 
nical sense,  does  not  apply  as  between  persons  having  no  con- 
tractual relations. 

We  might  support  the  foregoing  by  numerous  citations 
from  foreign  adjudications  and  text-books.  We  venture  to 
say  there  is  harmony,  in  general,  on  the  subject.  It  is 
thought  that  the  clear  logic  of  the  matter  and  the  manner  of 
dealing  therewith  in  the  written  and  unwritten  law  of  this 
state,  renders  support  elscAvhere  unnecessary. 

We  have  not  failed  to  consider,  carefully,  the  interesting 
presentation  by  counsel  for  the  railway  company,  supporting 
the  idea  that  assumption  of  the  risk  and  contributory  negli- 
gence are  practically  synonymous;  but  neither  loose  expres- 
sions here  and  there,  nor  individual  judicial  declarations, 
now  and  then,  by  eminent  men,  make  the  law  as  it  must  be 
considerately  stated  in  harmony  with  our  judicial  system, 
when  a  question  in  respect  thereto  arises.  Unless  that  is  com- 
prehended and  adhered  to,  there  would  be  few  reliable  rules 
in  respect  to  matters  which  have  some  points  in  common. 
That  is  well  illustrated  by  the  declaration  in  Central  Vt.  R. 
Co.  t\  Bethune,  206  Fed.  868,  875,  that  assumption  of  the 
risk  does  not,  in  any  sense,  rest  in  contract  but  rests  "in  a 
rule  of  common  sense;''  while  in  Seaboard  A.  L,  /?.  Co.  r. 
Tlorion,  233  U.  S.  402,  34  Sup.  Ct.  635,  the  distinction  be- 
tween assumption  of  the  risk  and  contributory  ne«^ligence  is 
said  to  be  simple,  though  sometimes  overlooked,  and  is  stated 
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a^  here.  Judges  ivho  have  overlooked  such  distinction  have 
done  so,  mainly,  it  seems,  because  the  conduct  involved, 
whether  called  one  name  or  the  other,  is  practically  the  same, 
in  the  absence  of  written  law  to  the  contrary,  as  regards  eflS- 
ciency  for  defense  though,  as  indicated,  the  federal  supreme 
court  has  declared,  as  the  fact  is,  that  there  is  a  distinction 
and  that  it  is  plain  and  simple. 

Perhaps  it  might  be  said  that  our  own  court  is  not  free 
from  fault  as  to  the  confusion  referred  to.  Koepcke  v.  Wis. 
B.  &  I.  Co.  116  Wis.  92,  92  X.  W.  558.  The  court  did  not 
intend  there  to  decide  that  the  fault,  denominated  contribu- 
tory negligence,  and  the  voluntary  act  pursuant  to  consent  as 
between  employer  and  employee  and  not  so  involving  fault 
at  all,  in  a  legal  sense,  denominated  assumption  of  the  risk, 
are  synonymous;  only  that  the  latter  does  not  have  that  dis- 
tinct element  of  contract  which  a  minor  has  not  competency 
to  make,  but  so  far  falls  within  the  pale  of  contributory  neg- 
ligence, as  regards  matter  of  defense,  as  to  be  efficient  where 
the  assumption  is  by  a  minor,  as  well  as  in  other  cases.  If 
any  idea  inconsistent  with  this  is  found  there  it  is  plainly 
superseded  by  the  general  review  of  the  subject  in  Campshure 
V.  Standard  Mfg.  Co.  137  Wis.  155,  118  N.  W.  633. 

So  the  assumption  of  risk  between  appellant  and  the  brew- 
ing company  was  not  that,  nor,  necessarily,  contributory  neg- 
ligence as  to  the  railway  company.  There  was  no  violation 
of  duty  in  the  former  relation.  Appellant  may  have  sub- 
mitted to  the  danger,  as  to  the  brewing  company,  because  of 
the  duty  of  the  railway  company  to  exercise  ordinary  care 
not  to  unreasonably  imperil  his  safety.  Duty  of  the  brew- 
ing company,  in  respect  to  the  matter,  was  superseded  by  the 
implied  agreement  to  take  the  risk.  Duty  in  respect  to  such 
matter  on  the  part  of  the  railway  company,  was  not  so  super- 
seded. The  relations  betwec  n  the  former  did  not  absolve  the 
railway  company  from  its  obligations  to  exercise  ordinary 
care.     As  to  it,  the  assumption  of  the  risk  is  immaterial,  ex- 
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cept,  perhaps,  as  regards  the  quality  of  vigilance  requisite  to 
ordinary  care. 

The  evidence  is  undisputed  that  the  manner  in  which  the 
car  was  shunted  across  the  intersection  of  the  way  out  of  the 
alley  and  the  railway  track,  was  very  dangerous  to  persons 
lawfully  using  such  way.  No  precautions  whatever  were 
taken  for  their  safety.  Assuming  that  the  railway  company 
knew  users  of  the  way  were  aware  of  the  custom  of  moving 
cars  and,  in  general,  that  they  looked  out,  efficiently,  for  their 
own  safety,  and  even  were  bound  to  do  so  as  regards  the 
brewing  company,  and,  still,  it  seems  that  whether  it  breached 
its  duty  or  not  was,  at  least,  a  jury  question. 

If  appellant  had  taken  no  precautions  to  guard  against  the 
danger  he  would  clearly  have  been  guilty  of  contributory  neg- 
ligence. But  according  to  his  testimony,  just  before  enter- 
ing the  zone  of  danger,  he  asked  a  co-employee  who  had  just 
emerged  therefrom,  driving  into  the  alley,  if  everything  was 
*^0.  K."  and  the  reply  came,  "Yes,  no  car  there,"  and  then 
that  he  proceeded  and,  in  an  instant  or  two,  was  in  the  path- 
way of  a  moving  car  which  he  heard  coming  around  the  cor- 
ner from  a  point  outside  of  his  line  of  sight,  and  made  the 
best  enort  he  could  to  get  off  the  track ;  that  he  did  not  hear 
the  car  in  time  to  avoid  it  owing  to  noises  from  operations 
in  the  vicinity.  Under  those  circumstances  it  seems  that 
whether  he  exercised  due  care  was  for  the  jury.  Probably 
the  trial  court  would  have  so  decided  had  it  been  appreciated 
that  assumption  of  risk  which  was  fatal  to  plaintiff's  claim 
against  the  brewing  company,  did  not  involve  characteristics 
necessarily  fatal  as  to  the  railway  company. 

By  the  Court. — The  judgment  as  to  respondent  brewing 
company  is  affirmed  with  costs ;  and  as  to  respondent  railway 
company  it  is  reversed  with  costs,  and  the  cause  remanded  for 
a  new  trial. 
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Schmidt,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error, 

October  SI — Xovemher  17,  19H. 

CriwAnal  lato:  Homicide:  Sei-ffuns:  Degree  of  offense:  Manilauffhter: 
Murder  in  second  degree:  Statute  construed:  "Any  other  pur- 
pose:"  Instructions  to  jury. 

1.  Where  all  the  elements  necessary  to  constitute  the  offense  of  set- 
ting a  gun  under  sec.  4394,  Suts.,  existed,  and  the  death  of  a  per- 
son was  caused  by  the  discharge  of  such  gun»  the  homicide  can- 
not be  deemed  justifiable  or  excusable  but  is  at  least  manslaugh- 
ter in  the  second  degree;  and  the  killing  of  a  person  by  means  of 
a  set-gun  may  be  a  higher  crime,  depending  on  the  intent  of  the 
person  setting  it  or  other  facts  characterizing  the  act. 

1.  Setting  a  gun  to  frighten  boys  who  were  likely  to  enter  the  prem- 
ises for  the  purpose  of  stealing  apples  is  within  the  terms  of  sec. 
4394,  Stats.,  which  makes  it  an  offense  to  set  a  gun  "for  the  pur-  , 
pose  of  killing  game  of  any  kind  ...  or  for  any  other  purpose." 

8.  Where,  upon  the  undisputed  evidence,  the  defendant  was  at  least 
guilty  of  manslaughter  in  the  second  degree  under  sec.  4394, 
Stats.,  there  was  no  error  in  excluding  from  the  jury's  consider- 
ation any  crime  of  less  degree;  nor,  there  being  evidence  tend- 
ing to  show  that  the  offense  was  of  higher  degree,  was  it  error 
to  charge  that  defendant  was  guilty  of  some  crime  and  that  it 
was  for  the  jury  to  determine  of  which  crime  he  was  guilty. 

4.  In  such  a  case  it  was  not  error  to  charge:  "The  jury  have  the 
power,  if  they  see  fit,  to  acquit  the  defendant  of  all  crime,  but  in 
case  you  should  do  so  you  would  disregard  the  undisputed  facts 
and  the  law  applicable  to  this  case." 

6.  Defendant  having  set  a  gun  in  his  orchard  in  such  a  way  that  its 
contents  would  probably  be  discharged  against  any  person  com- 
ing in  contact  with  a  wire  attached  to  the  trigger  and  extended 
for  some  distance  near  the  ground,  and  there  being  evidence  of 
malice,  deliberation,  depravity  of  mind  evincing  disregard  for 
human  life,  and  intent  to  injure  whoever  might  enter  the  orchard 
for  the  purpose  of  stealing  apples,  a  conviction  of  murder  in  the 
second  degree  under  sec.  4339,  Stats.,  is  sustained. 
Timlin,  J.,  dissents. 

Ebbob  to  review  a  jndgnicnt  of  the  circuit  court  for  Mara- 
thon county :  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

For  the  plaintiff  in  error  there  were  briefs  by  Broum,  Prodi 
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£  Oevaich,  and  oral  argument  by  L.  A.  Pradt  and  F.  W.  Oevr 
rich. 

Por  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  Edward  P.  Oorman,  district  attorney,  and 
M.  B.  Rosenberry,  assistant  district  attorney,  and  oral  argu- 
ment by  Mr.  Rosenberry. 

Eebwin,  J.  The  information  in  tliis  case  charged  the 
plaintiff  in  error,  hereinafter  called  defendant,  with  murder 
in  the  first  degree  of  one  George  Kramer.  The  jury  found 
the  defendant  guilty  of  murder  in  the  second  degree  and  judg- 
ment was  entered  accordingly.  The  case  is  here  on  writ  of 
error. 

The  evidence  shows  that  the  defendant  set  a  gun  in  his  or- 
chard loaded  with  powder  and  No.  3  shot,  cocked,  with  a  wire 
attached  to  the  trigger  of  the  gun,  running  back  over  a  spool 
and  then  extending  along  in  range  with  the  barrel  of  the  gun 
and  for  some  distance  in  front  of  the  muzzle  and  about  eight 
inches  from  the  groimd,  so  that  contact  with  the  wire  would 
be  likely  to  discharge  the  contents  of  the  gim  against  any  per- 
son coming  in  contact  with  the  wire.  The  deceased  seeing 
the  wire  took  hold  of  and  pulled  it  and  received  the  charge  of 
shot  in  his  left  hip  and  left  arm  at  the  elbow,  from  the  effects 
of  which  he  died  some  time  thereafter. 

The  case  was  submitted  to  the  jury  upon  the  following 
grounds:  (1)  Whether  defendant  was  guilty  of  murder  in  the 
first  degree;  (2)  whether  defendant  was  guilty  of  murder  in 
the  second  degi-ee;  and  (3)  whether  the  defendant  was  guilty 
of  manslaughter  in  the  second  degree. 

The  following  errors  are  assigned : 

"1.  The  court  erred  in  refusing  to  give  the  instructions  to 
the  jury  upon  manslaughter  in  the  fourth  degree  requested  by 
the  defendant. 

"2.  The  court  erred  in  refusing  to  give  the  instructions  to 
the  jury  upon  excusable  homicide  requested  by  tlie  defendant. 
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"3.  The  court  erred  in  charging  the  jury  that  the  defendant 
was  guilty  of  some  crime ;  that  it  was  unlawful  for  the  defend- 
ant to  set  the  gun  as  he  did,  and  that  if  such  setting  of  the  gun 
caused  the  death  of  George  Kramer,  then  the  defendant  was 
guilty  of  some  degree  of  murder  or  manslaughter.  And  in 
charging  the  jury  that  the  facts  in  the  case,  in  any  view  of 
them,  forbid  the  conclusion  that  the  killing  of  George  Kramer 
by  the  set-gun  in  question  was  either  justifiable  or  excusable. 
And  in  charging  the  jury  that  they  had  the  power,  if  they  saw 
fit,  to  acquit  the  defendant  of  all  crime,  but  in  case  they  should 
do  so  they  would  disregard  the  undisputed  facts  and  the  law 
applicable  to  this  case.  And  in  submitting,  by  the  charge,  to 
the  jury  the  consideration  only  of  the  question  whether  the 
defendant  was  guilty  of  murder  in  the  first  degree  or  in  the 
second  degree,  or  manslaughter  in  the  second  degree.  And  in 
charging  the  jury  at  all  upon  the  subject  of  murder  in  either 
the  first  or  second  degree,  or  manslaughter  in  the  second  de- 
gree. And  in  charging  the  jury  that  they  should  find  the  de- 
fendant guilty  of  manslaughter  in  the  second  degree  if  they 
did  not  find  him  guilty  of  murder  in  either  the  first  degree  or 
in  the  second  degree. 

"4.  The  court  erred  in  denying  the  motion  of  the  defend- 
ant to  set  aside  the  verdict  and  for  a  new  trial." 

The  first  three  assignments  of  error  may  be  treated  together. 
There  was  no  error  in  refusing  to  give  the  instructions  to  the 
jury  on  manslaughter  in  the  fourth  degree  or  upon  excusable 
homicide.  The  court  instructed  the  jury  that  they  might  con- 
sider only  the  question  of  murder  in  the  first  degree,  murder 
in  the  second  degree,  and  manslaughter  in  the  second  degree. 

The  argument  of  counsel  for  defendant  is  that  the  court 
erred  in  refusing  to  instruct  on  manslaughter  in  the  fourth 
degree  and  excusable  homicide.  It  is  insisted  that  because 
one  might  set  a  gun  for  the  purpose  of  committing  murder  and 
hence  be  convicted  of  murder  upon  a  proper  show  i  1115  though 
committed  by  a  set-gun,  by  parity  of  reasoning  it  follows  that 
where  death  results  from  the  discharge  of  a  set-gun  it  would 
be  proper  to  show,  for  the  consideration  of  the  jury,  facts  re- 
lating to  its  setting  that  might  lead  them  to  the  conclusion  that 
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the  defendant  was  guilty  of  some  degree  of  manslaughter  or 
homicide  less  than  manslaughter  in  the  second  degree  fixed  by 
the  set-gim  statute. 

It  is  quite  true  that  a  gun  might  be  set  for  the  purpose  and 
with  the  intent  to  commit  murder,  and  upon  conviction  of 
murder  punishment  should  not  be  confined  to  manslaughter 
in  the  second  degree,  but  for  the  degree  of  murder  found,  and 
therefore  it  was  proper  upon  the  evidence  in  the  present  case 
to  submit  to  the  jury  upon  sufficient  evidence  the  two  degrees 
of  murder.  But  it  does  not  follow  that  because  murder  may 
be  committed  by  means  of  a  set-gun  the  defendant  may  escape 
with  a  lighter  punishment  than  for  manslaughter  in  the  sec- 
ond degree  where  all  the  elements  necessary  to  constitute  the 
offense  of  setting  a  gun  under  sec.  4394,  Stats.,  are  proved, 
and  death  is  caused  by  the  discharge  of  such  gun. 

Whether  punishment  in  case  of  death  by  a  set-gun  could  in 
any  case  be  reduced  below  manslaughter  in  the  second  degree 
we  need  not  here  determine,  for  we  are  convinced  that  upon 
the  undisputed  facts  in  the  instant  case  the  court  below  was 
clearly  right  in  refusing  to  submit  a  lower  degree  of  man- 
slaughter or  homicide.     The  statute  provides: 

"Section  4394.  Any  person  who  shall  set  or  fix  in  any  man- 
ner whatever  any  gim,  pistol  or  other  firearm,  or  any  spring 
gun  for  the  purpose  of  killing  game  of  any  kind  by  coming  in 
contact  therewith  or  with  any  string,  wire  or  other  contriv- 
ance attached  thereto,  by  which  the  same  may  be  discharged, 
or  for  anv  other  purpose,  shall  be  punished  by  imprisonment 
in  the  state  prison  not  less  than  six  months  nor  more  than  three 
years ;  and  if  the  death  of  any  person  is  caused  thereby  he 
shall  be  deemed  fruilty  of  manslaughter  in  the  second  degree." 

It  is  argued  that  the  evidence  shows  that  the  gun  was  set  to 
protect  property  and  frighten  boys  who  were  likely  to  enter 
the  premises  for  the  purpose  of  stealing  apples,  and  that  such 
purpose  does  not  fall  within  the  provisions  of  the  above  sec- 
tion.    The  statute  applies  to  setting  a  gim  for  the  purpose  of 
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killing  game^  ''or  for  any  other  purpose/^  Setting  a  gun  to 
frighten  boys  is  within  the  terms  of  the  statute. 

It  is  plain  that  the  object  of  the  legislature  in  passing  this 
statute  was  to  prevent  the  setting  of  guns  which  might  inflict 
injuries  and  be  dangerous  to  life  or  limb,  and  in  case  persons 
violating  the  statute  thereby  caused  the  death  of  a  human  be- 
ing they  should  be  held  guilty  of  manslaughter  in  the  second 
d^ee,  though  the  gun  was  set  for  an  innocent  purpose.  The 
statute  forbids  the  setting  of  a  gun  for  the  purpose  of  killing 
game,  "or  for  any  other  purpose."  The  intent  of  the  legis- 
lature was  to  prevent  the  setting  of  guns  generally.  The 
words  "or  for  any  other  purpose"  were  evidently  not  intended 
to  have  their  general  meaning  disassociated  from  the  context 
of  the  statute,  because  such  a  meaning  would  include  inten- 
tional and  all  other  felonious  killing  of  a  human  being,  which 
the  legislature  manifestly  did  not  contemplate.  Reading  the 
words  "or  for  any  other  purpose"  in  their  connection  with  the 
other  parts  of  the  statute,  their  meaning  naturally  is  to  be 
construed  as  if  it  read  "for  any  other  similar  purpose,"  that 
is,  a  purpose  other  than  where  there  was  a  design  to  eflFect  the 
death  of  or  physical  injury  to  another,  or  the  wrongful  de- 
struction of  property,  as  well  as  where  a  gun  was  set  with  a 
purpose  evincing  a  depraved  mind  regardless  of  danger  to 
human  life.  In  these  latter  cases,  if  death  results  from  the 
setting  of  the  gun  the  killing  would  come  within  the  law  reg- 
ulating homicides,  but  where  such  death  is  not  one  of  these, 
then  the  statute  makes  it  manslaughter  in  the  second  degree 
and  it  cannot  be  less.  So  if  the  defendant  merely  purposed 
to  frighten  boys,  and  that  was  an  innocent  purpose,  then  he 
was  guilty  of  manslaughter  in  the  second  degree  and  could  not 
be  convicted  of  a  lesser  offense. 

The  court  below  proceeded  upon  the  theory  that  if  the  jury 
failed  to  find  the  defendant  guilty  of  a  higher  degree  of  offense 
than  that  prescribed  by  sec.  4394,  Stats.,  he  should  be  con- 
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victed  of  manslaughter  in  the  second  degree  as  prescribed  by 
the  statute.  In  this  view  we  think  the  court  was  correct.  The 
evidence  is  undisputed  that  the  defendant  was  at  least  guilty 
of  manslaughter  in  the  second  degree  as  prescribed  by  sec. 
4394,  and  therefore  it  was  not  error  to  refuse  to  submit  to 
the  jury  a  lower  degree  of  manslaughter  or  homicide. 

The  evidence  shows  that  the  defendant  deliberately  set  the 
gun,  he  says,  to  frighten  boys  coming  into  the  orchard  to  steal 
apples.  But  it  was  so  set  as  to  discharge  its  contents  into  any 
person  going  to  the  apple  tree  and  coming  in  contact  with  the 
wire  attached  to  the  trigger  of  the  gun.  \ 

Counsel  for  defendant  contend  that  the  defendant  had  a 
right  to  set  the  gun  for  the  purpose  of  protecting  his  prop- 
erty, if  there  was  no  intent  to  commit  any  offense.  But  the 
statute  makes  the  setting  of  the  gun  an  offense  regardless  of 
whether  it  was  set  with  intent  to  do  injury  to  another  or  not 
Counsel  complain  of  the  following  parts  of  the  charge : 

*'If  you  should  have  a  reasonable  doubt  from  the  evidence 
in  this  case  that  the  defendant  did  not  intend  to  kill  any  hu- 
man being  by  means  of  the  gun  and  apparatus  w^hich  he  set  in 
his  orchard,  and  if  you  should  also  have  a  reasonable  doubt 
that  the  act  of  setting  the  gun  and  adjusting  the  apparatus 
did,  under  all  the  circumstances  in  which  tlie  defendant  acted, 
constitute  an  act  imminently  dangerous  to  others  and  evincing 
a  depraved  mind  regardless  of  human  life,  and  should  believe 
from  the  evidence  that  the  defendant  intended  only  to  frighten 
persons  w^ho  might  come  into  his  orchard,  yet  that  he  never- 
theless produced  the  death  of  George  Kramer,  then  you  should 
find  the  defendant  guilty  of  manslaughter  in  the  second  de- 
gree." 

"Upon  the  undisputed  facts  in  this  case  it  is  clear  that  the 
defendant  is  guilty  of  some  crime,  and  it  is  for  the  jury  to 
determine  of  which  crime  he  is  guilty." 

"It  was  unlawful  for  the  defendant  to  set  and  fix  the  gun 
in  question  loaded,  cocked,  and  adjusted  with  the  apparatus 
for  firing  the  same  in  the  manner  and  place  in  which  he  ad- 
mits he  did  set  and  fix  it,  and  if  by  so  setting  and  fixing  the 
gun  in  question  he  produced  the  death  of  George  Kramer  in 
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the  manner  in  which  has  been  testified  to  on  this  trial,  then 
the  defendant  is  guilty  of  some  degree  of  murder  or  man- 
slaughter." 

''If  the  defendant  set  and  fixed  and  adjusted  the  gun  in 
question  solely  for  the  purpose  of  scaring  away  trespassers 
and  without  intent  to  physically  injure  them,  he  thereby  com- 
mitted a  crime  under  this  statute,  and  if  he  thereby  produced 
the  death  of  a  human  being  the  crime  was  so  much  more  seri- 
ous. If  in  setting,  fixing,  and  adjusting  said  gun  and  appa- 
ratus he  intended  to  kill  any  human  being  or  to  seriously  in- 
jure any  human  being,  that  is,  do  him  great  bodily  harm,  then 
the  defendant,  in  causing  the  death  of  George  Kramer  by 
means  of  said  gun  and  apparatus,  became  guilty  of  some  de- 
gree of  murder  or  manslaughter." 

"But  the  facts  in  this  case,  in  any  view  of  them,  forbid  the 
conclusion  that  the  killing  of  George  Kramer  by  the  set-gun  in 
question  was  either  justifiable  or  excusable." 

"The  jury  have  the  power,  if  they  see  fit,  to  acquit  the  de- 
fendant of  all  crime,  but  in  case  you  should  do  so  you  would 
disregard  the  undisputed  facts  and  the  law  applicable  to  this- 
case." 

There  was  no  prejudicial  error  in  the  parts  of  the  charge 
complained  of.  The  undisputed  evidence  shows  that  the  de- 
fendant violated  the  statute  in  setting  the  gun.  The  learned 
trial  judge  below  in  charging  the  jury  said : 

"A  large  share  of  the  facts  involved  in  this  case  are  not  in 
dispute.  It  has  been  proved  without  dispute  that  on  August 
24,  1913,  about  noon,  George  Kramer,  a  young  man  in  the 
eighteenth  year  of  his  age,  while  on  the  premises  of  the  de- 
fendant, William  Schmidt,  in  this  county,  and  in  an  orchard 
on  said  premises,  came  in  contact  with  a  wire  stretched  hori- 
zontally a  little  above  the  ground  and  thereby  discharged  a 
loaded  shot  gun  which  had  been  set  and  affixed  to  stakes  in 
the  orchard  and  received  a  large  share  of  the  contents  of  said 
loaded  gun  in  his  left  thigh  between  the  knee  and  the  hip  and 
in  his  left  arm,  above  and  below  the  elbow,  and  thereby  he 
was  seriously  wounded;  that  without  ever  recovering  there- 
from the  said  George  Kramer  died  on  or  about  Xovember  4, 
1913,  and  that  the  primary  cause  of  his  death  were  the  gun- 
shot w^ounds  in  question;  that  the  defendant  Schmidt  had  two 
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days  before  the  shooting  loaded  said  gun,  taken  it  to  said  or- 
chard, and  set  and  fixed  the  same  in  place  in  the  orchard 
^'here  it  was  at  the  time  when  it  was  discharged  and  fixed  and 
adjusted  a  wire  or  wires  extending  from  the  trigger  of  the  gun 
for  a  considerable  distance  so  adjusted  that  contact  with  the 
wire  would  pull  the  trigger  and  cause  the  discharge  of  the 
gun ;  and  that  said  gun  was  partly  concealed  where  it  was  set 
by  means  of  three  old  wash  boilers  set  up  at  the  sides  and 
above  as  described  in  the  evidence." 

This  is  a  fair  statement  of  the  evidence  upon  the  points 
covered.  In  addition  to  this  there  was  evidence  of  malice, 
deliberation,  depravity  of  mind  evincing  disregard  for  human 
life,  and  intent  to  injure  whoever  might  enter  the  orchard  for 
the  purpose  of  stealing  apples.  Under  these  circumstances 
there  was  ample  evidence  to  support  the  verdict  of  the  jury 
under  sec.  4339,  Stats.,  which  provides: 

"Such  killing,  when  perpetrated  by  any  act  imminently 
dangerous  to  others  and  evincing  a  depraved  mind,  regardless 
of  human  life,  without  any  premeditated  design  to  effect  the 
death  of  the  person  killed  or  of  any  human  being,  shall  be 
murder  in  the  second  degree." 

And  the  evidence  being  undisputed  that  defendant  was 
guilty  of  manslaughter  in  the  second  degree  under  sec,  4394, 
Stats.,  there  was  no  error  in  the  charge  in  that  regard.  Cupps 
V.  State,  120  Wis.  504,  522,  97  N.  W.  210,  98  N.  W.  546. 

Error  is  assigned  because  the  court  below  denied  a  new 
trial.  It  is  argued  that  the  evidence  was  not  suflScient  to  BUp- 
j)ort  the  verdict  We  have  heretofore  referred  to  the  evidence 
and  a  recital  of  it  at  length  would  serve  no  useful  purpose. 
Under  this  head  counsel  for  defendant  discuss  the  alleged 
error  in  the  charge  relating  to  manslaughter  in  the  second  de- 
gree and  insist  that  the  jury  must  have  beep  prejudiced  there- 
by. As  before  observed,  the  charge  in  this  respect  was  cor- 
rect, and  how  it  could  have  prejudiced  the  jury  we  are  unable 
to  see. 

Error  is  also  assigned  because  the  court  refused  to  charge 
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on  excusable  homicide  and  manslaughter  in  the  fourth  degree. 
Sufficient  has  already  been  said  to  show  that  there  was  no  error 
in  this  regard. 

The  undisputed  evidence  showing  that  the  defendant  was 
at  least  guilty  of  manslaughter  in  the  second  degree  under 
sec.  4394,  Stats.,  there  was  no  error  in  refusal  to  charge  on  a 
lower  degree  of  oflFense.  We  are  unable  to  see  that  there  was 
any  error  in  the  charge  or  refusal  to  charge. 

We  have  carefully  examined  the  record  and  find  no  grounds 
for  a  new  trial.  The  record  shows  that  the  case  was  carefully 
tried  by  the  learned  judge  below  and  fairly  submitted  to  the 
jury,  and  we  discover  no  prejudicial  error  in  the  record. 

By  (he  Court, — The  judgment  is  affirmed. 

Timlin,  J.  {dissenthig).  I  think  that  under  the  maxim 
"ejiLsdem  generis'  the  words  "or  for  any  other  purpose"  found 
in  the  set-gim  statute  (sec.  4394)  must  be  limited  to  purposes 
similar  to  *'the  purpose  of  killing  game."  The  purpose  of 
killing  game  in  the  proper  season  is  not  an  unlawful  or  crimi- 
nal purpose.  Out  of  season  it  is  unlawful  and  at  no  time  is 
it  a  felonious  purpose.  But  the  "other  purpose"  mentioned 
in  the  statute  is  not  by  this  maxim  of  construction  required  to 
be  exactly  like  the  purpose  of  killing  game,  but  only  a  purpose 
of  the  same  class,  genus,  or  family  of  purposes.  The  domi- 
'  nant  purpose  of  killing  game  with  a  set-gun  is  either  to  gain 
ownership  of  the  hide  and  carcass  or  to  protect  crops  or  do- 
mestic animals  against  the  depredations  of  game  animals. 
Both  of  these  purposes  may  concur.  The  one  is  to  acquire 
property,  the  other  to  protect  property  already  accpiired.  To 
protect  the  cabbage  patch  against  deer,  the  com  field  against 
raccoons,  the  wheat  field  against  domestic  animals,  or  the  chick- 
ens and  ducks  against  foxes,  raiuk,  and  otters,  or  the  apple 
crop  against  boys,  are  purpoh^es  of  a  similar  kind,  if  there  is 
no  intention  to  do  bodily  injury  to  the  boys.  The  law  relat- 
ing to  set-guns  is  well  collected  in  the  notes  to  State  v.  Barr 
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(11  Wash.  481,  39  Pac.  lOSO)  29  L.  R.  A,  154.  Under  our 
statute,  if  the  accused  set  the  gun  for  any  of  the  purposes 
above  mentioned  and  if  the  death  in  question,  although  not 
intended,  was  caused  by  his  act  in  so  doing,  he  would  be  guilty 
of  manslaughter  in  the  second  degree.  But  here  there  are  two 
questions  of  fact  involved:  (1)  With  what  intent  was  the  gun 
set  ?  (2)  Was  the  death  of  the  boy  caused  by  setting  the  gun 
or  did  it  result  from  some  intervening  cause?  (He  was  in- 
jured August  24,  1913,  and  died  of  a  hemorrhage  from  the 
wound  November  4,  1913.)  The  proper  construction  of  this 
statute  is  that  it  elevates  all  homicides  resulting  from  a  set- 
gun,  where  no  homicide  is  intended,  to  manslaughter  in  the 
second  degree.  But  where  a  gun  is  set  for  a  felonious  pur- 
pose and  homicide  results,  the  graver  crime  is  not  by  this  stat- 
ute reduced  to  manslaughter  in  the  second,  d^ree. 

The  accused  was  charged  with  murder  in  the  first  degree 
and  convicted  of  murder  in  the  second  degree.  Here  ques- 
tions of  fact  were  also  involved.  Among  other  instructions 
the  court  gave  the  following  to  the  jury : 

"Upon  the  undisputed  facts  in  this  case  it  is  clear  that  the 
defendant  is  guilty  of  some  crime  and  it  is  for  you  to  deter- 
mine of  which  crime  he  is  guilty.  .  .  .  But  the  facts  in  this 
case,  in  any  view  of  them,  forbid  the  conclusion  that  the  kill- 
ing of  George  Kramer  by  the  set-gun  in  question  was  either 
justifiable  or  excusable.  .  .  .  The  jury  have  the  power,  if  they 
see  fit,  to  acquit  the  defendant  of  all  crime,  but  in  case  you 
should  do  so  you  would  disregard  the  undisputed  facts  and 
the  law  applicable  to  this  case." 

This  jury  had  been  sworn  according  to  sec.  4692,  Stats.,  to 
^'weU  and  truly  try  the  issue  between  the  state  of  Wisconsin 
and  the  defendant,  .  .  .  according  to  evidence."  To  me  the 
above  instructions  are  equivalent  to  directing  a  verdict  of 
guilty.  True,  the  court  gives  the  jury  the  alternative  of  com- 
mitting perjury,  that  is,  disregarding  the  undisputed  facts  and 
the  law  applicable  to  the  case,  if  they  choose.  If  it  is  to  be 
the  law  of  this  state  that  a  trial  judge  may  direct  a  jury  to 


Digitized  by 


Google 


8]  AUGUST  TERM,  1914.  25 

Reichert  v.  Milwaukee  County,  159  Wis.  25. 

bring  in  a  verdict  of  guilty  in  a  criminal  case,  so  be  it.  But 
imtil  it  is  authoritatively  decided  that  a  judge  may  do  so  I 
cannot  bring  myself  to  approve  the  foregoing  instructions 
upon  any  pretense  that  they  are  not  the  equivalent  of  direct- 
ing a  verdict  of  guilty.  I  think  the  judgment  should  be  re- 
versed and  a  new  trial  awarded. 


Reichert,  Respondent,  vb.  Mii^wauxee  County,  Appellant. 
Zautckb  and  others,  Respondents,  vs.  Milwaukee  County, 

Appellant. 

October  SO— December  8, 19H. 

Counties:  Liability  for  interest:  Purchase  of  lands:  Delay  in  payment: 
Refusal  of  clerk  to  issue  county  orders:  When  county  in  default: 
Approval  of  abstract  of  title:  Officers:  Powers  and  duties. 

L  With  reference  to  IlabUity  to  pay  Interest  as  damages,  a  county  Is 
not  upon  the  same  footing  as  an  individual  or  a  private  corpora- 
tion. 

2.  The  powers  of  county  officers  derived  from  the  legislature  cannot 

be  enlarged,  narrowed,  or  taken  away  by  action  of  the  county 
board,  except  as  the  legislature  has  authorized  such  enlargement 
or  limitation. 

3.  Thus,  although  the  county  board  Is  given  power  to  contract  and 

to  authorize  and  require  the  making  and  delivery  of  county  or- 
ders, and  the  duty  of  the  county  clerk  In  signing  and  delivering 
such  orders  is  ministerial,  the  clerk  may  refuse  to  sign  and  de- 
liver an  order  not  legally  authorized. 

4.  £very  ministerial  officer  in  the  performance  of  purely  ministerial 

acts  is  required,  at  his  peril,  to  interpret  the  statute,  or  the  order 
made  in  pursuance  thereof,  imposing  a  duty  upon  him  and  call- 
ing for  action  on  his  part  His  decision  If  erroneous  does  not  ex- 
empt him  from  liability  In  an  action,  but  If  correct  is  sufficient 
to  defeat  an  action  against  him. 

5.  A  resolution  of  a  county  board  accepting  an  offer  to  sell  land  di- 

rected delivery  of  a  county  order  for  the  purchase  price  upon  ap- 
proval by  the  district  attorney  of  an  abstract  of  title  and  tender 
of  an  approved  conveyance.    Consummation  of  the  purchase  hav- 
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ing  been  temporarily  enjoined  in  a  taxpayer's  action,  when  the 
vendors  tendered  an  approved  abstract  and  conveyance  the 
county  clerk  refused  to  issue  the  order.  About  five  months  later, 
after  discontinuance  of  the  injunction  suit,  the  county  board 
again  directed  issuance  of  a  county  order  as  provided  in  the  pre- 
vious resolution.  The  vendors  again  prepared  a  conveyance  and 
an  abstract  brought  down  to  date,  but  with  only  the  former  ap- 
proval of  the  district  attorney.  The  clerk,  who  knew  that  an- 
other taxpayer's  action  was  to  be  commenced,  again  refused  to 
issue  the  order.  The  second  taxpayer's  action  was  begun  on  that 
day  and  notice  of  lis  pendens  filed.  On  the  next  day  the  dis- 
trict attorney,  having  found  such  notice  on  file,  refused  to  ap- 
prove the  abstract.  Held,  that  the  second  refusal  of  the  clerk  to 
issue  the  order  was  proper  because  (1)  knowing  of  the  action  to 
be  brought,  he  had  a  right  to  take  a  reasonable  time  to  investi- 
gate and  obtain  advice  in  the  matter,  and  (2)  the  previous  ap- 
proval of  the  abstract,  given  five  months  before,  was  not  suffi- 
cient under  the  resolution  of  the  county  board. 

6.  Pendency  of  the  second  taxpayer's  suit  was  a  sufficient  ground  for 

the  refusal  of  the  district  attorney  to  approve  the  abstract. 

7.  The  vendors,  having  failed  to  procure  and  present  a  proper  ap- 

proval of  the  abstract  by  the  district  attorney  as  required  by  the 
resolution  of  the  county  board,  were  not  entitled  to  a  county  or- 
der at  that  time  and  the  county  was  therefore  not  then  in  default 
nor  was  it  liable  to  pay  interest  as  damages  when,  after  dismis- 
sal of  the  second  taxpayer's  action,  the  purchase  was  consum- 
mated and  county  orders  issued  for  the  purchase  price. 

8.  Although  as  to  one  of  the  tracts  to  be  purchased  the  resolution  of 

the  county  board  (passed  in  June,  1907)  directed  that  upon  ap- 
proval of  the  abstract,  etc.,  a  county  order  be  delivered  for  a  part 
of  the  purchase  price  and  that  the  balance  be  paid  "on  or  before 
March  1,  1908,  with  interest  at  four  per  cent,"  payment  of  such 
balance  as  well  as  delivery  of  the  county  order  was  conditioned 
upon  approval  of  the  abstract,  and  such  approval  not  having  been 
obtained  prior  to  the  taxpayer's  action  the  county  was  not  liable 
for  interest 


Appeals  from  judgments  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Reversed. 

These  are  separate  appeals  from  two  several  judgments. 
The  respondent  Beichert  filed  with  the  county  board  of  the 
appellant  county  a  claim  for  allowance  of  interest  based  upon 
the  facts  hereinafter  stated,  and  from  a  disallowance  of  that 
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daim  he  appealed  to  the  circuit  court,  which  allowed  the 
claim  and  gave  him  judgment  thereon.  The  county  appeals 
to  this  court.  The  claim  of  ZaiUcke  and  others  was  of  the 
same  kind,  took  the  same  course,  with  the  same  result.  The 
liability  of  the  county  for  interest  is  predicated  upon  the  fol- 
lowing facts: 

The  county  board  of  Milwaukee  County,  acting  under  au- 
thority of  ch.  356,  Laws  of  1903,  proceeded  to  acquire  a 
tract  of  land  as  a  site  for  the  house  of  correction.  The  coimty 
advertised  for  proposals  for  a  farm  containing  a  stone  quarry 
and  suitable  for  the  relocation  of  the  house  of  correction. 
Among  other  sites  offered  was  one  by  Zauicke  and  others 
of  about  210  acres  for  $115,000,  and  one  by  the  respondent 
Beichert  of  about  eighty  acres,  finally  offered  for  $47,320. 
On  June  25,  1907,  the  county  board  adopted  a  resolution  to 
buy  these  tracts  at  the  figures  aforesaid.  The  respondents 
had  each  offered  in  writing  to  convey  their  respective  tracts 
to  the  county  by  proper  deeds  of  conveyance  free  and  dear 
from  all  valid  incumbrances.  The  resolution  accepting  this 
offer  contained  the  following: 

"Further  resolved,  that  upon  the  approval  by  the  district  at- 
torney of  abstract  of  title  to  said  lands,  offered  by  said  Jo- 
hanna Zauicke  and  others,  and  of  the  form  of  conveyance  of 
said  lands  to  said  county,  proposed  to  be  made  by  them,  and 
proper  tender  of  said  conveyance  duly  executed  by  said 
Johaavna  Zautcke  and  others,  a  county  order  in  due  form  be 
delivered  to  said  Johanna  Zanicl-e  smd  others,  or  their  prop- 
erly authorized  attorneys,  for  the  sum  of  one  hundred  and 
fifteen  thousand  ($115,000)  dollars.'' 

A  like  resolution  was  adopted  concerning  Reich  erf  s  tract, 
except  that  the  county  order  to  him  was  required  to  be  for 
the  sum  of  $35,000,  and  that  the  further  sum  of  $12,320 
was  to  be  paid  to  him  on  or  before  March  1,  1908,  with  in- 
terest at  four  per  cent.  On  July  10,  1907,  one  T.  J.  IsTeacy 
began  a  taxpayer's  suit  against  the  vendors  mentioned,  the 
county,  and  its  clerk  and  treasurer,  attacking  the  attempted 
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purchases  as  illegal  on  various  grounds,  and  in  that  suit 
Neacy  obtained  a  temporary  in  junctional  order  restraining 
the  consummation  of  these  purchases.  This  order  remained 
in  force  and  this  taxpayer's  suit  pending  until  December  10, 
1907,  when  the  suit  was  discontinued  by  stipulation  of  par- 
ties, and  on  December  23,  1907,  another  like  taxpayer  s  ac- 
tion was  b^m  by  Mr.  Neacy  in  which  it  was  sought  to 
rescind  these  purchases.  This  last  mentioned  case  was  de- 
cided against  the  taxpayer  and  afterward  found  its  way  to 
this  court,  where  that  decision  was  affirmed.  Neacy  v.  Mil- 
wavkee  Co.  lU  Wis.  210,  128  X.  W.  10G3.  While  this 
first  taxpayer's  action  was  pending  and  the  injunctional  or- 
der in  force  and  on  July  13,  1907,  as  to  the  Zautcke  tract, 
and  July  27,  1907,  as  to  the  EeicKert  tract,  the  district  at- 
torney by  written  communication  to  the  county  clerk  ap- 
proved the  title  of  the  vendors  with  some  provisions  relative 
to  the  release  of  outstanding  mortgages  on  the  Zautcke  tract, 
and  closed  his  approval  with  this  condition:  "Provided  no 
additional  conveyances  or  incmnbrances  shall  have  been  re- 
corded at  the  time  the  purchase  is  consummated."  On  July 
27,  1907,  each  of  the  vendors  tendered  to  the  coimty  clerk  an 
abstract  of  title  brought*  do^\^l  to  that  date,  together  with 
executed  deeds  and  releases  of  mortgages  and  the  writings 
mentioned  containing  the  approval  of  district  attorney  of 
title  and  conveyances,  and  demanded  county  orders,  but  the 
county  clerk,  believing  himself  bound  by  the  injimction,  re- 
fused to  issue  any  county  order  to  either  vendor.  On  De- 
cember 10,  1907,  after  the  discontinuance  of  the  injunction 
suit,  the  county  clerk  asked  the  district  attorney  for  advice 
respecting  his  duty  to  issue  county  orders  imder  the  resolu- 
tion of  June  25th,  above  quoted.  December  11,  1907,  the 
district  attorney  advised  the  clerk  in  writing  to  the  effect 
that  the  Zautcke  resolution  was  irregular  because  it  did 
not  name  the  persons  to  whom  the  county  orders  should  is- 
sue and  that  the  clerk  should  await  the  next  meeting  of  the 
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county  board,  to  be  held  within  a  few  days,  when  a  proper 
resolution  could  be  passed.  Both  tracts  were  to  c^iusiitute 
the  selected  site.  December  17,  1907,  the  county  board,  then 
in  session,  to  conform  to  the  last  mentioned  opinion  of  the 
district  attorney  adopted  a  resolution  as  follows; 

"Resolved,  that  the  chairnuin  of  this  board  and  the  county 
clerk  be  and  they  are  hereby  directed  to  sign  and  issue  two 
county  orders,  one  to  Johanna  Zautcke  and  others  (^Amelie 
Wild,  Ellen  lleinrich,  Laura  P.  Clinton,  Louise  Zautcke  and 
Frederick  J,  Zautcke)  and  one  to  C.  K.  Reichert  as  provided 
for  by  the  resolution  of  the  Supervisor  Jeske,  passed  by  this 
board  on  June  25,  1907,  and  appearing  on  pages  407  and  408 
of  the  printed  proceedings  of  this  board  for  said  day." 

December  23,  1907,  at  the  end  of  the  five  days  provided  by 
statute,  each  of  the  vendors  again  pret^ented  to  the  county 
clerk  an  abstract  of  title  brought  down  to  that  date  and  also 
deeds  of  conveyance  and  releases  of  mortgages  and  the  former 
approvals  of  the  district  attorney  of  date  July  13  and  July 
27,  1907,  and  demanded  the  county  orders  described  in  the 
resolution  of  December  17,  1907.  The  county  clerk  refused 
to  sign  or  deliver  the  orders,  and  the  circuit  court  in  the  in- 
stant cases  found  that  this  was  because  the  district  attorney 
had  information  of  the  contemplated  taxpayer's  suit  by  Mr. 
Neacy  to  rescind  the  contracts  of  purchase,  and  we  assiune 
such  finding  to  be  correct.  The  uncontroverted  evidence, 
however,  shows  that  the  county  clerk  had  in  fact  another  rea- 
son, namely,  the  lack  of  approval  by  the  district  attorney 
later  than  July  27, 1907.  December  23,  1907,  about  an  hour 
and  a  half  after  the  tender  to  and  demand  upon  the  county 
clerk,  Neacy  commenced  his  second  taxpayer's  suit  to  rescind 
the  contract  of  purchase  and  filed  his  notice  of  lis  pendens 
with  the  register  of  deeds  of  the  county.  December  24,  1907, 
the  abstracts  and  conveyances  tendered  on  the  day  preceding 
were  by  the  vendors  submitted  to  the  district  attorney  for  ap- 
proval, and  the  latter,  having  found  the  notice  of  lis  pendens 
on  file  and  the  taxpayer's  action  pending,  by  written  corn- 
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inunication  to  the  county  clerk  dated  December  28,  1907,  ex- 
pressly  withheld  his  approval.  January  7,  1908,  the  county 
dark  notified  the  county  board  in  writing  of  the  pendency  of 
the  second  taxpayer's  suit,  and  the  board  thereafter  in  vari- 
ous ways  approved  of  and  ratified  the  action  of  the  county 
clerk  in  refusing  to  execute  and  deliver  the  county  orders. 
After  the  decision  in  Neacy  v.  MUwavkee  Co.  144  Wis.  210^ 
128  N .  W.  1063,  the  county  orders  for  the  principal  sum  due 
each  of  the  vendors  under  the  contracts  of  purchase  were  is- 
sued, ^delivered,  and  paid,  but  under  a  stipulation  that  the 
vendors  did  not  thereby  waive  their  right  to  recover  interest 
if  by  law  they  were  entitled  to  such  interest.  The  Zautcke 
contract  contained  no  provision  covering  the  matter  of  inter- 
est and  was  for  the  payment  of  $115,000.  The  Beichert 
contract  was  like  the  Zauicke  contract  as  to  the  first  $35,000,. 
but  there  was  also  a  provision  for  a  further  and  deferred  pay- 
ment of  $12,320,  which  it  was  agreed  should  bear  interest  at 
four  per  cent.  The  judgment  and  findings  in  the  second 
taxpayer's  suit  were  offered  in  evidence.  It  was  there  found,^ 
among  other  things,  that  there  was  no  fraud  or  imdue  influ- 
ence which  avoided  the  purchases,  but  the  price  agreed  to  be 
paid  was  about  $170  per  acre  above  the  real  value  of  the  land 
and  exorbitant ;  that  the  real  value  of  the  land  was  $400  per 
acre;  nevertheless  that  a  valid  contract  existed  between  the 
vendors  and  the  county  and  that  the  vendors  made  the  tender 
of  deeds  as  stated  and  performed  all  the  covenants  on  their 
part  to  be  performed,  but  that  it  was  the  duty  of  the  county 
clerk  to  refuse  to  deliver  the  county  orders  to  the  vendors 
until  the  taxpayer's  suit  was  decided.  The  parties  here  be- 
fore the  court  were  parties  to  the  suit  in  which  such  findings 
were  made. 

The  judgments  appealed  from  give  each  of  the  respondenta 
interest  at  the  legal  rate  of  six  per  centum  from  December 
23,  1907. 

For  the  appellant  there  was  a  brief  signed  by  Lyman  0^ 
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Wheeler,  special  assistant  district  attorney,  and  oral  argu- 
ment by  Mr.  Wheeler.  To  the  point  that  in  performing  pub- 
lic functions  a  county  cannot  be  mulcted  in  damages  because 
some  elective  or  appointive  officer  fails  to  do  his  duty,  he 
<5ited  6  McQuillin,  Mun.  Corp.  §§  2605,  2622  et  seq.;  4  Dil- 
Ion,  Mun.  Corp.  (5th  ed.)  §§  1636-1640;  Kuehn  v.  Milwavr 
hee,  92  Wis.  263,  65  N.  W.  1030;  Randies  v.  Waukesha  Co. 
«6  Wis.  629,  71  K  W.  1034;  Hawkins  v.  U.  8.  96  U.  S.  689, 
«91. 

For  the  respondents  there  was  a  brief  by  Adolph  Huebschr 
mann,  attorney  for  Reichert,  and  Schmitz,  Wild  de  Gross, 
attorneys  for  ZaiUcke  and  others,  and  oral  argument  by  Mr. 
Huebschmann,  Mr.  A.  J.  Schmitz,  and  Mr.  Robert  Wild. 
They  contended,  inter  alia,  that  a  municipal  corporation  is 
bound  by  all  contracts  which  it  may  legally  enter  into  in  like 
manner  as  a  private  corporation  or  an  individual.  20  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  1156,  1157;  Washburn  Co, 
V.  Thompson,  99  Wis.  585,  75  K  W.  309;  Weston  v.  Syror 
case,  158  N.  Y.  274,  53  N.  E.  12;  Steifen  v.  St.  Louis,  136 
Mo.  44,  36  S.  W.  31 ;  Murray  v.  Kansas  City,  47  Mo.  App. 
105;  Frederick  v.  Douglas  Co.  96  Wis.  411,  71  K  W.  798. 
As  to  matters  within  the  scope  of  their  powers  and  powers  of 
their  officers,  municipal  corporations  may  be  estopped  under 
the  same  circumstances  and  upon  the  same  principle  as  nat- 
ural persons.  First  S.  <&  T.  Co.  v.  Milwaukee  Co.  158  Wis. 
207, 148  K  W.  22 ;  Houfe  v.  Fulton,  34  Wis.  608 ;  Kneeland 
V.  Oilman,  24  Wis.  39,  42;  Codner  v.  Bradford,  3  Pin.  259; 
Witter  V.  Grand  Rapids  F.  M,  Co.  78  Wis.  543,  47  N.  W. 
729;  Domer  v.  School  Dist.  137  Wis.  147,  118  N.  W.  353; 
Koch  V.  Milwaukee,  89  Wis.  220,  228,  62  K  W.  918:  Mc 
■Gillivray  v.  Joint  School  Dist.  112  Wis.  354,  367,  88  N.  W. 
810 ;  MUls  17.  Gleason,  11  Wis.  470 ;  Balch  v.  Beach,  119  Wis. 
77,  83,  95  N.  W.  132 ;  Uncos  Nat.  Bank  v.  Superior,  115 
Wis.  340,  351,  91  K  W.  1004:  Monroe  W.  W.  Co.  v.  Monroe, 
110  Wis.  11,  85  N.  W.  685;  IG  Cyc  781;  Thomson  v.  Elton, 
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109  Wis.  589,  593,  85  N.  W.  425.  In  this  state  interest  is 
allowed  on  contract  obligations,  not  as  a  penalty,  but  as  com- 
pensation for  the  retention  by  the  debtor  of  money  to  which 
the  creditor  was  entitled.  Laycock  v.  Parker,  103  Wis.  161, 
79  K.  W.  327;  J.  7.  Case  P.  WorA:«  v.  Niles  &  S.  Co.  107 
Wis.  9,  82  X.  W.  G(jS;Pemi7igton  v.  E.  R.  Co.  of  Minn.  109 
Wis.  154,  84  K  W.  898,  85  X.  W.  321 ;  Shaw  v.  Gilbert,  111 
Wis.  1G5,  86  N.  W,  188.  That  counties  are  liable  for  inter- 
est upon  contract  has  been  held  in  the  following  cases :  Land, 
L.  &  L.  Co.  V.  Oneida  Co.  83  Wis.  649,  53  X.  W.  491 ;  Bice 
V.  Ashland  Co.  114  Wis.  130,  89  N.  W.  908;  Spooner  v. 
Washham  Co.  124  Wis.  24,  102  K  W.  325.  Against  a 
city:  Kluender  v.  Milwavkee,  57  Wis.  636,  15  N.  W.  805; 
Pruyn  v.  Milwaukee,  18  Wis.  367 ;  Milwaukee  v.  Milwavkee 
Co.  114  Wis.  374,  90  N.  W.  447;  Appleton  W.  W.  Oo.  v. 
Appleton,  136  Wis.  395,  117  N.  W.  816;  Eau  Claire  v.  Eau 
Claire  W.  Co.  137  Wis.  517,  541,  119  N.  W.  555.  As 
against  a  town :  Mills  v.  Jefferson,  20  Wis.  50 ;  Packard  v. 
Bovina,  24  Wis.  382. 

Timlin,  J.  These  cases  are  argued  by  counsel  for  re- 
spondents and  seem  to  have  been  decided  by  the  court  below 
upon  the  hypothesis  that  a  county  which  is  party  to  k  land 
contract  is  imder  the  same  liability  to  pay  interest  as  dam- 
ages for  delay  as  is  a  natural  person  under  similar  circum- 
stances. This  is  erroneous.  Indeed,  there  is  a  respectable 
array  of  authority  to  the  effect  that  a  coimty,  being  merely 
an  arm  or  agency  of  the  state,  has,  at  least  when  carrying  out 
a  function  of  the  state,  the  same  exemption  from  liability  for 
interest  as  has  the  state.  Seion  v.  Hoyt,  34  Oreg.  266,  55 
Pac.  967,  43  L.  R.  A.  634,  75  Am.  St  Rep.  641 ;  Garland 
Co.  V.  Hot  Spring  Co.  68  Ark.  83,  56  S.  W.  636 ;  Clay  Co. 
V.  Chickasaw  Co.  64  Miss.  634,  1  South.  753 ;  National  Bank 
V.  Duval  Co.  45  Fla,  496,  84  South.  894;  Madison  Co.  v. 
Bartlett,  2  HI.  67,  and  subsequent  Illinois  citations. 
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Our  court,  however,  has  never  gone  so  far,  but  has  recog- 
nized the  liability  of  a  county  to  pay  interest  as  damages  in 
certain  cases.  In  Alexander  v.  Oneida  Co.  76  Wis.  66,  46 
2\'.  W.  21,  it  was  held  that  proof  of  neglect  to  pay  a  county 
order  after  a  proper  demand  and  refusal  did  not  authorize  a 
court  to  award  interest  as  damages  against  a  county.  In 
Land,  L.  &  L.  Co.  v.  Oneida  Co.  83  Wis.  649,  63  N.  W.  491, 
it  was  held  that  the  county  board  might  allow  the  totens  in  that 
county  interest  on  the  amounts  due  to  such  towns  from  the 
county.  In  Mueller  v.  Cavour,  107  Wis.  590,  83  N.  W.  944, 
interest  against  a  county  was  denied  on  a  county  order.  In 
Rice  V.  Ashland  Co.  114  Wis.  130,  89  X.  W.  908,  interest 
was  allowed  against  the  county  in  an  action  for  money  had 
and  received.  In  Spooner  v.  Washhum  Co.  124  Wis.  24,  102 
N.  W.  325,  interest  was  allowed  after  demand  and  refusal 
in  an  action  upon  an  account  by  a  town  against  the  county. 
In  Rider  v.  Ashland  Co,  87  Wis.  ICO,  58  X.  W.  236,  interest 
against  a  county  was  allowed  sub  silentio.  In  Qvigg  v. 
Monroe  Co.  134  Wis.  122,  113  N.  W.  723,  the  question  is 
left  in  doubt  In  Yoigt  v.  Milwaukee  Co.  158  Wis.  666, 
149  N.  W.  392,  where  a  statute  authorized  a  recovery  of 
damages  against  a  coxmty,  it  was  held  tliat  this  carried  in- 
terest on  such  damages  from  the  time  when  inflicted. 

The  legal  character  of  a  county  is  set  forth  and  prior  de- 
cisions in  this  state  bearing  upon  the  subject  collected  in 
Frederick  v.  Douglas  Co.  96  Wis.  411,  71  N.  W.  798.  1  Dil- 
lon, Mun.  Corp.  §§23  and  25,  is  quoted  in  support  of  the 
following:  "They  are  purely  auxiliaries  of  the  state;  and  to 
the  general  statutes  of  the  state  they  owe  their  creation,  and 
the  statutes  confer  upon  them  all  the  powers  thev  possess, 
prescribe  all  the  duties  they  owe,  and  impose  all  liabilities  to 
which  they  are  subject."  The  last  member  of  this  compound 
sentence  is  not  strictly  accurate.  If  it  were  it  would  dispose 
of  this  case  at  once,  for  there  is  no  statute  imposing  any  liabil- 
ity upon  the  county  for  interest  in  such  case.  Sec.  686, 
Vol.  159  —  3 
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8tat8.9  requires  claimB  against  the  county  to  be  allowed  bj  the 
county  board,  which  shall  direct  a  county  order  to  be  drawn 
on  the  treasurer  in  favor  of  the  claimant  No  such  order,  ex- 
cept for  the  per  diem  and  mileage  of  the  members  of  the  board, 
is  to  be  drawn  within  five  days  after  the  allowance  of  the  claim, 
and  no  interest  shall  ever  be  paid  by  any  county  on  its  orders. 
Sec  685  provides  that  upon  trial  in  the  circuit  court  of  an 
appeal  from  a  resolution  of  the  coimty  board  rejecting  a 
claim,  no  interest  shall  be  recovered  by  the  plaintiff  upon  any 
sum  allowed  by  the  county  board  and  for  which  orders  were 
drawn.  Sec.  676  provides  that  no  action  shall  be  brought  or 
maintained  against  a  county  upon  any  account,  demand,  or 
cause  of  action  when  the  only  relief  demandable  is  a  judg- 
ment for  money,  imless  the  county  board  shall  consent  and 
agree  to  the  institution  of  such  action,  or  unless  such  claim 
shall  have  been  duly  presented  to  the  board  and  the  board 
shall  have  failed  to  act  upon  the  same  within  the  time  fixed 
by  law.  But  it  is  therein  provided  that  no  action  shall  be 
brought  upon  any  county  order  until  the  expiration  of  thirty 
days  after  a  demand  for  the  payment  thereof  has  been  made. 
Because  another  statute  requires  that  all  judgments  bear  in- 
terest, and  apparently  in  order  to  prevent  transforming  a 
county  order  into  a  judgment  so  as  to  make  it  bear  interest, 
it  is  further  provided  that  if  an  action  be  brought  on  a  county 
order  and  the  county  fails  to  appear  and  there  is  no  proof 
of  such  thirty-day  demand,  the  court,  or  the  clerk  thereof, 
shall  not  permit  judgment  to  be  entered,  and  if  judgment  be 
entered  thereon  the  judgment  shall  be  absolutely  void.  It 
was  said  in  Mueller  v.  Cavour,  107  Wis.  599,  83  N.  W.  944, 
that  interest  is  not  recoverable  upon  town  or  county  orders, 
the  former  by  common  law,  the  latter  by  common  law  and 
statute.  Town  orders  have  been  considered  in  Packard  v. 
Bovina,  24  Wis.  382;  Brown  v.  Jacobs,  77  Wis.  29,  45  N. 
W.  679 ;  and  Marvin  v.  Jacobs,  77  Wis.  31,  45  X.  W.  679. 
These  statutes  and  decisions  furnish  very  significant  indi- 
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cations  that  a  county,  with  reference  to  liahility  for  interest, 
is  not  on  a  par  with  a  natural  person  or  with  a  private  cor- 
poration. In  the  case  of  a  natural  person  failing  in  a  suit 
for  rescission,  as  this  county  did  in  Neacy  v.  Milwaukee  Co. 
144  Wis.  210,  128  N.  W.  1063,  equity  would  have  cloeed 
the  controversy  then  and  there  by  decreeing  a  recovery  of  the 
purchase  money  with  or  without  interest,  as  the  case  might 
be,  and  the  question  of  the  liability  of  the  purchaser  for 
interest  would  in  that  suit  have  been  finally  adjudicated. 
There  are  essential  differences  between  a  county  and  a  private 
corporation  or  a  natural  person  relative  to  liability  for  inter- 
est or  damages  which  cannot  be  disregarded.  The  county  acts 
through  its  officers  as  agents,  but  agents  not  of  its  own  choice 
or  creation.  These  officers  are  agents  who  represent  the 
county  in  the  transaction,  but  have  their  authority  conferred 
and  limited  by  act  of  the  state  through  its  legislature.  Each 
has  his  appointed  field  of  action,  not  created,  limited,  or  ex- 
panded by  act  of  the  county  or  by  usage  or  by  contract  obli- 
gations. Within  the  scope  of  the  authority  conferred  by  the 
legislature  the  county,  through  its  board  of  supervisors,  may 
by  its  acts  arouse  official  action  and  official  duties  upon  the 
part  of  other  county  officers,  but  the  powers  of  the  latter  de- 
rived from  the  state  legislature  may  not  be  taken  away  or 
narrowed  by  action  of  the  county  board  nor  enlarged  except  in 
cases  in  which  the  legislature  has  authorized  such  limitation 
or  enlargement-  For  illustration :  Although  the  county  board 
is  given  power  to  contract  and  to  authorize  and  require  the 
making  and  delivery  of  county  orders,  and  the  duty  of  the 
county  clerk  in  signing  and  delivering  such  orders  is  minis- 
terial (State  ex  rel  Treat  v.  Richter,  37  Wis.  276),  the  clerk 
may  refuse  to  sign  and  deliver  an  order  not  legally  authorized 
(Staie  ex  rel.  MulhoUand  v.  County  Cleric,  48  Wis.  112,  4 
N.  W.  121),  and  if  he  fail  to  take  ol)jection  in  such  case  the 
treasurer  may  refuse  to  pay  such  order  after  it  is  issued  and 
delivered  (Doyle  v.  Gill,  69  Wis.  518,  18  N.  W,  817). 
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Every  ministerial  officer  in  the  performance  of  purely 
ministerial  acts  is  required,  at  his  peril,  to  interpret  the 
statute,  or  the  order  made  in  pursuance  thereof,  imposing  a 
duty  upon  him  and  calling  f«r  action  on  his  part  His  de- 
cision if  erroneous  does  not  exempt  him  from  liability  in  an 
action,  but  his  decision  if  correct  is  sufficient  to  defeat  an  ac- 
tion against  him.  AVhen  on  December  23,  1907,  the  tender 
of  conveyances  with  abstracts  brought  down  to  date  and  the 
five-months-old  approval  of  the  district  attorney  was  made  to 
the  county  clerk  and  a  county  order  demanded,  he  had  two 
reasons  for  refusing  to  issue  it,  each  of  which  was  sufficient. 

(1)  He  knew  of  the  taxpayer's  suit  about  to  be  commenced 
against  him  and  against  the  vendors,  and  the  county  and  he 
was  under  no  obligation  to  join  in  a  scramj)le  to  get  out  this 
county  order  ahead  of  the  taxpayer's  suit,  but  might  take  a 
reasonable  time  to  investigate  and  take  counsel  in  the  matter. 
One  day's  time  for  that  purpose  would  not  be  unreasonable. 

(2)  He  had  a  right  to  interpret  and  did  interpret  correctly 
the  resolution  of  the  county  board  requiring  the  approval  of 
the  district  attorney.  This  condition  of  his  issuing  the  order 
was  not  satisfied  by  an  approval  five  months  old,  even  though 
the  abstract  were  continued  down  to  date.  There  must  have 
been  a  certificate  of  its  continuance  down  to  date  which  the 
district  attorney  had  never  seen.  The  clerk  was  not  obliged 
to  take  the  chances  of  the  death,  marriage,  or  insanity  of  one 
of  the  grantors  occurring  during  the  five  months  in  question 
and  not  yet  made  a  matter  of  record.  Nor  was  he  required 
to  take  the  chances  of  imrecorded  conveyances  to  purchasers 
in  possession  who  might  have  come  in  during  said  five  months. 
He  was  not  required  to  pass  upon  the  sufficiency  of  the  cer- 
tificate of  the  abstractor  made  and  annexed  since  the  district 
attorney  had  seen  the  abstract  and  relating  to  the  abstract  as 
brought  down  to  date.  The  responsibility  of  determining 
the  sufficiency  of  the  title  was  by  the  resolution  of  the  county 
board  not  cast  on  him  but  upon  the  district  attorney.     The 
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statute  made  the  district  attorney  the  advisor  of  the  board. 
Sec.  752,  Stats.  The  county  board  had  power  to  purchase 
this  land,  to  be  paid  for  subject  to  the  district  attorney's  ap- 
proval of  the  abstract  of  titte  and  the  conveyances.  The 
clerk  promptly  sought  the  advice  of.  the  district  attorney,  and 
the  latter  on  December  28,  1907,  refused  to  approve  the  title 
or  conveyance  on  account  of  the  then  pending  taxpayer's  ac- 
tion. This  was  sufficient  ground  for  the  refusal  of  the  dis- 
trict attorney  to  approve  of  the  abstract  of  title  and  the  ten- 
dered conveyance.  The  respondents  having  failed  to  pre- 
sent to  the  county  clerk  such  approval  by  the  district  attorney 
as  the  resolutions  of  June  25th  and  December  17th,  prop- 
erly interpreted,  required,  were  not  entitled  to  a  county  or- 
der at  that  time,  ^d  the  county  was  not  in  default  or  liable 
to  pay  interest  as  damages.  The  county  had  discretion  to 
withhold  approval,  acting  in  this  through  the  district  attor- 
ney. It  is  also  noteworthy  that  if  the  respondents  had  re- 
ceived the  county  orders  demanded  on  December  23,  1907, 
they  could  collect  no  interest  on  such  orders  and  could  not 
sue  on  them  for  thirty  days,  and  then  would  have  to  meet  the 
taxpayer's  suit  for  a  rescission.  This  alone  would  show  the 
judgments  appealed  from  to  be  erroneous,  at  least  as  to  thirty 
days'  interest.  But  we  prefer  to  rest.the  case  on  the  broader 
groimd  that  the  respondents  failed  to  comply  with  the  reso- 
lution of  the  coimty  board  properly  interpreted,  and  procure 
an  approval  of  the  district  attorney  such  as  those  resolutions 
required.  This  will  result  in  the  dismissal  of  ZautcWs  case 
with  costs.  The  county  was  not  in  default,  hence  cannot  be 
required  to  pay  interest  as  damages.  The  Reichert  claim  in 
part  rests  upon  slightly  different  groimds.  As  to  the  inter- 
est on  $35,000  of  his  claim  it  is  identical  with  the  Zautcke 
claim.  These  resolutions  requiring  approval  by  the  district 
attorney  were  contained  in  and  part  of  the  resolution  of  the 
county  board  accepting  the  offers  of  Zautcke  and  others  and 
Reichert.    There  was  therefore  no  performance  upon  the  part 
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of  either  of  those  vendors  until  they  complied  with  these  reso- 
lutions.   As  to  Beichert  the  first  resolution  reads  as  follows : 

"That  upon  the  approval  by  the  district  attorney  of  ab- 
stracts of  title  to  said  lands,  offered  by  the  said  Conrad  K. 
Reichert,  and  of  the  form  of  conveyance  of  said  lands  to  said 
county,  proposed  to  be  made  by  him,  and  proper  tender  of 
said  conveyance  duly  executed  by  said  Conrad  K,  Reichert, 
a  county  order  in  due  form  to  be  delivered  to  said  Conrad  K. 
Reichert,  or  his  properly  authorized  attorney,  for  the  sum  of 
thirty-five  thousand  ($35,000)  dollars  be,  and  that  the  fur- 
ther sura  of  twelve  thousand  three  hundred  and  twenty 
($12,320)  dollars  be  paid  to  said  Conrad  K.  Reichert  on  or 
before  March  1,  1908,  with  interest  at  four  per  cent" 

The  payment  of  this  sum  as  well  as  the  delivery  of  the 
county  order  was  conditiored  upon  the  approval  of  title  and 
conveyance  by  the  district  attorney  as  stated.  This  approval 
was  not  obtained  as  stated,  nor  an  abstract  and  conveyance 
with  such  approval  tendered,  nor  was  the  approval  unlaw- 
fully withheld,  hence  the  $12,320  with  interest  thereon  at 
four  per  cent,  did  not  become  due  to  Mr,  Reichert  on  Decem- 
ber 27,  1907,  or  at  any  time  prior  to  the  disposition  of  the 
taxpayer's  suit  It  follows  that  the  judgment  in  favor  of 
Reichert  must  also  be  reversed  with  costs  and  his  case  dis- 
missed. 

By  the  Court. — It  is  so  ordered. 

SiEBECKEB,  Kerwin,  and  Babnbb,  JJ.,  dissent 
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Tybb,  Appellant,  vs.  Kbuo  and  others,  Keepondenta. 

October  Sl—Decemher  8, 19U. 

Pleading:  Joinder  of  cautes  o/  action:  SchooU:  Use  of  Jn^ildinoe  for 
private  huHneaa:  Powers  of  school  hoards, 

1.  Under  sec.  2647,  Stats.,  a  cause  of  action  for  damages  in  favor  of 

plaintiff  personally  cannot  properly  be  united  with  a  cause  of  ac- 
tion in  favor  of  himself  and  all  other  taxpayers  similarly  situ- 
ated, as  a  class,  to  restrain  certain  acts  of  public  officers  or  em- 
ployees. 

2.  The  school  board  in  a  city  of  the  first  class  has  no  authority,  either 

under  sec.  8,  ch.  459,  Laws  of  1907,  or  under  sec.  435e,  Stats.,  to 
permit  school  principals  to  use  the  school  buildings  for  the  pur- 
pose of  conducting  private  school-book  and  supply  businesses  for 
their  personal  profit;  and  such  use  of  the  buildings  may  be  re- 
strained in  a  taxpayer's  action.  Wi>8L0W,  C.  J.,  and  Vinjb,  J., 
dissent 


Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Oscae  M.  Fritz,  Circuit  Judge.     Affirmed. 

The  plaintiff  brings  this  suit  as  a  taxpayer  against  the  de- 
fendants, who  are  the  principals  of  five  public  high  schools 
in  the  city  of  Milwaukee.  Jt  is  alleged  that  the  defendants 
have  been  conducting  regular  stores  in  the  school  buildings 
under  their  charge  and  control,  wherein  they  have  sold  draw- 
ing instruments,  school  books,  stationery,  and  blanks  for  a 
profit  above  the  cost  of  such  articles ;  that  they  pay  no  com- 
pensation for  the  use  of  the  buildings  for  this  purpose;  that 
the  school  board  denied  the  request  of  the  Milwaukee  Station- 
ers and  Manufacturers  Club  to  prohibit  the  use  of  the  build- 
ings for  this  purpose  and  by  a  unanimous  vote  gave  its  as- 
sent that  the  same  should  be  continued. 

It  is  also  alleged  that  the  plaintiff  is  now  and  for  years 
has  been  engaged  as  a  dealer  in  school  books  and  school  sup- 
plies and  that  his  income  has  been  diminished  by  reason  of 
these  acts  of  the  defendants.  The  plaintiff  further  alleges 
that  his  remedy  at  law  is  not  adequate.  He  asks  judgment 
for  $1,000  damages  sustained  by  him  because  of  the  acts  of 
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the  defendants  and'  that  the  defendants  be  enjoined  and  re- 
strained during  the  pendency  of  this  action  and  until  the  fur- 
ther order  of  the  court  from  making  any  use  of  the  buildings 
for  the  purpose  of  carrying  on  this  business  of  offering  for 
sale  any  school  books  or  other  school  supplies,  or  otherwise 
attempting  to  make  use  of  the  school  buildings  imder  the  per- 
mission given  by  the  school  board,  and  that  he  have  such 
other  and  further  relief  as  may  be  equitable,  together  with  his 
costs  and  disbursements  herein. 

Injimction  was  granted  during  the  pendency  of  this  action 
upon  the  depositing  of  a  bond  for  $250  by  the  plaintiff.  The 
defendants  demurred  to  the  complaint  upon  the  grounds: 
(1)  several  causes  of  action  have  been  improperly  united, 
and  (2)  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  court  sustained  the  demurrer  on  the  second  ground  and 
ordered  that  the  temporary  injunction  be  dissolved.  From 
this  order  sustaining  the  demurrer  this  appeal  is  taken. 

C.  II.  Hamilton,  for  the  appellant,  cited,  among  other  au- 
thorities, School  Dist.  V.  Arnold,  21  Wis.  657;  Scofield  v. 
Eighth  School  Dist  27  Conn.  499 ;  Hurd  v.  Walters,  48  Ind. 
148;  Spender  v.  Joint  School  Dist.  15  Kan.  259;  Bender  v. 
Stredbich,  182  Pa.  St.  251,  37  Atl.  853;  Hysong  v.  School 
Dist.  164  Pa.  St.  650,  30  Atl.  482 ;  Lewis  v.  Bateman,  26 
Utah,  434,  73  Pac.  509 ;  sec.  501,  Stats. ;  State  v.  Wick,  130 
Iowa,  31,  106  N.  W.  268. 

For  the  respondents  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  Clifton  Williams,  first  assistant  city  attor- 
ney, and  oral  argument  by  Mr.  Williams.  They  contended, 
inter  alia,  that  a  municipal  corporation  has  the  right  to  lease 
or  let  municipal  property  for  private  purposes  when  that  leas- 
ing or  letting  does  not  in  any  way  interfere  with  the  public 
purposes  and  is  in  keeping  with  the  public  welfare.  Bell  v. 
riaitcvilh,  71  Wis.  139,  36  K  W,  831;  Stone  v.  Oconomo- 
woe,  71  Wis.  155,  36  N.  W.  829;  State  v.  Eau  Claire,  40 
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Wis.  533 ;  Green  Bay  &  M.  C.  Co.  v.  Kaukauna,  70  Wis.  635, 
35  N.  W.  5i>9,  36  N.  W.  828.-  They  also  cited,  as  relating  to 
the  use  of  school  houses  for  purposes  that  do  not  interfere 
with  their  use  for  actual  school  purposes,  Nichols  v.  School 
Directors,  93  111.  61;  Towmend  v.  Uagan,  35  Iowa,  194; 
Davis  V.  Boget,  50  Iowa,  11 ;  Trustees  of  Harmony  Tp.  v.  Os- 
borne, 9  Ind.  458 ;  Lagow  v.  Hill,  238  111.  428,  87  K  E.  369 ; 
Cost  V.  Schinavlt  (Ark.)  166  S.  W.  740;  Appeal  of  Barnes, 
6  R.  L  591;  Chaplin  v.  Hill,  24  Vt.  528;  Riussell  v.  Dodds, 
37  Vt  497;  State  v.  Kessler,  136  Mo.  App.  236,  117  S.  W. 
85;  GottUeb-Knabe  <&  Co.  v.  MacUin,  109  Md.  429,  71  Atl. 
949,  31  L.  R.  A.  n.  s.  580;  Hartwell  v.  Littleton,  30  Pick. 
229. 

SiEBECKEB,  J.  It  is  Contended  that  the  plaintiff  has  at- 
tempted to  join  an  individual  cause  of  action  in  his  favor  for 
damages  with  an  action,  which  he  prosecutes  as  taxpayer  in 
favor  of  himself  and  all  others  similarly  situated,  for  an  in- 
junction to  restrain  defendants  from  using  the  school  houses 
to  conduct  the  alleged  private  businesses.  The  allegations  of 
the  complaint  are  that  the  plaintiff  has  been  damaged  in  his 
private  business,  for  which  he  seeks  to  be  compensated.  Can 
such  a  cause  of  action  be  joined  with  the  equitable  relief 
sought  by  the  plaintiff  as  representative  of  a  class,  namely, 
the  taxpayers  of  the  city  of  Milwaukee?  Sec.  2647,  Stats., 
prescribes  what  causes  of  action  may  be  united  in  the  com- 
plaint. "But  the  causes  of  action  so  united  must  all  belong 
to  one  of  these  classes  and  must  affect  all  the  parties  to  the 
action.  .  .  .*'  The  complaint  before  us  seeks  to  unite  an  ac- 
tion in  equity,  prosecuted  by  the  plaintiff  in  his  representa- 
tive capacity  of  citizen  and  taxpayer  of  the  city  of  ililwaukee 
in  behalf  of  himself  and  all  others  similarly  situated,  and  an 
action  in  his  individual  capacity  to  recover  damages  which  he 
personally  claims  to  have  suffered  through  the  acts  of  the  de- 
fendants.    No  one  except  the  plaintiff  has  any  interest  in  his 
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• 

personal  action,  while  the  equitable  cause  of  action  for  an  in- 
junction is  in  favor  of  a  large  number  of  persons  whom  he 
represents  as  a  class.  As  held  in  Hawarden  v.  Youghiogheny 
&  L.  C.  Co.  Ill  Wis.  545,  87  N.  W.  472,  "Potentially  all 
of  the  class  are  parties."  Such  an  action  cannot  be  united 
in  the  same  complaint  with  an  action  which  is  brought  to  re 
dress  the  personal  wrongs  of  the  plaintiff.  "The  two  causes 
of  action  would  not  both  belong  to  any  one  of  the  classes  speci- 
fied in  sec.  2647,  Stats.  1898,  nor  would  they  both  affect  all 
parties  to  the  action,  as  required  by  that  section."  Luther  v. 
C.  J.  Luther  Co.  118  Wis.  112,  94  X.  W.  69,  and  cases  cited. 
The  trial  court  held  that  the  complaint  does  not  allege  suf- 
ficient facts  to  constitute  a  cause  of  action  on  the  ground  that 
the  board  of  school  directors  of  the  city  of  Milwaukee  is  au- 
.  thorized  to  permit  defendants  such  use  of  the  school  buildings 
as  is  set  forth  in  the  complaint.  The  court  based  its  decision 
on  the  provisions  of  ch.  459,  Laws  of  1907,  and  sec  435^, 
Stats.  1913. 

The  buildings  erected  for  the  public  schools  are  to  be  de- 
voted to  the  purposes  contemplated  by  the  statutes  of  main- 
taining the  public  schools  in  providing  popular  instruction. 
The  legislature  has  by  law  made  provision  to  promote  the 
cause  of  popular  education  by  the  organization  of  local  school 
authorities  and  conferred  on  them  the  power  to  raise  by  gen- 
eral taxation  the  money  required  to  acquire  school-house  sites 
and  for  building  school  houses,  and  imposed  upon  .school 
boards  the  duties  of  maintaining  the  required  schools  and  to 
devote  these  school  properties  to  school  purposes  and  manage 
them  as  prescribed  by  law.  The  allegations  of  the  complaint 
are  in  effect  that  the  scliool  directors  of  the  city  of  Milwaukee 
granted  the  defendants  permission  to  use  the  school  buildings 
of  the  city  for  the  purpose  of  conducting  private  school-book 
and  supply  businesses  for  their  personal  profit.  Do  the  stat- 
utes authorize  the  use  of  the  public  school  buildings  for  con- 
ducting such  private  school  businesses  for  personal  profit? 
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We  have  discovered  no  provision  in  the  statute  that  confers 
any  authority  on  school  officers  to  grant  the  use  of  school  houses 
for  such  a  private  purpose,  unless  such  authority  is  granted  by 
the  acts  on  which  the  trial  court  based  its  deciaion.  Ch.  469, 
Laws  of  1907,  is  "An  act  relating  to  school  boards  and  com- 
mon and  high  schools  in  cities  of  the  first  class."  Sec.  18 
thereof  provides :  "The  board  shall  be  governed  in  all  things 
by  the  school  laws  of  the  state,  except  as  they  are  altered  or 
modified  by  this  act."  The  trial  court  considered  that  sec  8 
of  this  act,  providing  that  the  board  may  adopt  a  uniform 
system  of  instruction  and  that  the  board  "shall  adopt  at  its 
discretion,  and  modify  or  repeal,  by-laws,  rules  and  regula- 
tions for  its  own  government,  and  for  the  organization,  dis- 
cipline and  management  of  the  public  schools  under  its  con- 
trol, and  generally  adopt  such  measures  as  shall  promote  the 
good  order  and  public  usefulness  of  said  schools ;  provided  that 
such  by-laws,  rules  and  retaliations  shall  not  conflict  with  the 
constitution  and  laws  of  the  state,"  conferred  such  authority. 
The  context  of  this  portion  of  the  law  clearly  indicates  that 
the  power  of  making  regulations  as  therein  conferred  was  in- 
tended to  include  such  regulations  as  were  appropriate  to  pro- 
mote good  order,  furnish  useful  and  efficient  instruction,  and 
such  management  of  the  school  properties  as  would  accomplish 
the  purposes  of  providing  the  contemplated  public  education. 
If  the  complaint  alleged  a  state  of  facts  which  showed  that 
the  school  board  in  their  official  capacity  were  furnishing 
books  and  supplies  to  pupils  as  an  incident  to  a  successful  and 
efficient  conduct  of  the  public  schools,  we  would  then  have 
presented  to  us  an  entirely  different  case  from  the  one  pre- 
sented by  the  alleged  facts  in  this  complaint.  The  fact^  al- 
leged in  the  complaint  present  a  case  wherein  the  defendants 
are  charged  with  conducting  "regular  stores  in  the  high  school 
buildings  under  their  charge  and  control  wherein  they  have 
sold  drawing  instruments,  school  books,  stationery,  and  blanks 
for  a  profit  above  the  cost  of  such  articles,"  and  that  they  so 
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use  the  buildings  without  paying  any  compensation  therefor- 
It  is  not  charged  that  the  alleged  use  of  these  school  houses  by 
defendants  in  any  way  interferes  with  the  use  of  the  build- 
ings for  school  purposes.  We  find  nothing  in  the  part  of  the 
statute  heretofore  quoted  nor  in  the  provision  of  sec  435e, 
Stats.  1913,  indicating  a  leginlative  intent  to  confer  authority 
on  the  school  boards  of  this  state  to  permit  the  school  houses 
within  their  control  to  be  used  for  the  conduct  of  private  busi- 
nesses such  as  the  defendants  are  alleged  to  be  conducting  for 
their  personal  profit.  We  think  that  school  boards  have  not 
been  granted  authority  to  permit  school  buildings  to  be  de- 
voted to  uses  other  than  to  school  purposes,  aside  from  those 
uses  expressly  enumerated  in  the  statutes.  The  rule  which 
was  enforced  under  the  statutes  in  the  case  of  School  Dist.  v. 
Arnold,  21  W^is.  657,  has  not  been  modified  by  subsequent 
enactments  by  the  legislature  nor  by  the  decisions  in  the  cases 
of  Bell  V,  PlattevlUe,  71  Wis.  139,  36  N.  W^  831 ;  Stone  v. 
Oconomoxvoc,  71  Wis.  165,  36  N.  W.  829;  and  State  v.  Eau 
Claire,  40  Wis.  633.  These  decisions  in  no  way  referred  to 
the  extent  or  the  nature  of  the  authority  conferred  on  school 
boards,  nor  did  they  in  principle  involve  the  questions  here 
presented  under  the  statutes  regulating  the  government  and 
management  of  the  public  schools.  The  Arnold  Case  was  ad- 
hered to  in  State  ex  rel.  Weiss  v.  District  Board,  76  Wis.  177, 
44  X.  W.  967. 

The  trial  court  erred  in  sustaining  the  demurrer  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  states  a  good  cause  of 
action  for  relief  to  restrain  the  defendants  from  using  the 
school  buildings  to  conduct  their  private  businesses  for  profit 
as  alleged  in  the  complaint.  The  plaintiff  as  a  taxpayer  and 
resident  of  the  city  is  a  proper  party  to  prosecute  the  action 
for  himself  and  all  others  similarly  situated. 

Since  the  complaint  embraces  a  cause  of  action  for  recov- 
ery of  plaintiff's  personal  damages,  it  follows  that  the  corn- 
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plaint  improperly  unites  this  cause  of  action  with  a  cause  of 
action  in  equity  for  injunctional  relief,  and  the  demurrer  on 
that  ground  should  have  been  sustained  and  the  demurrer  on 
the  ground  that  the  complaint  failed  to  state  a  cause^of  action 
should  have  been  overruled ;  but  since  the  plaintiff  is  the  suc- 
cessful party  on  this  appeal,  he  is  entitled  to  recover  his  costs 
in  this  court,  although  the  order  appealed  from,  under  the 
circumstances,  must  be  affirmed  on  grounds  other  than  those 
on  which  the  trial  court  acted. 

By  the  Court. — The  order  appealed  from  is  affirmed. 

WiNSLow,  C.  J.  (dissenting).  I  agree  that  a  cause  of  ac- 
tion for  a  wrong  to  a  single  individual  cannot  be  joined  with 
an  action  to  redress  or  prevent  a  wrong  done  to  a  class,  but  in 
my  judgment  there  is  no  actionable  wrong  of  either  kind 
stated  in  the  complaint.  Taking  the  alleged  taxpayer's  ac- 
tion first,  it  appears  by  the  complaint  that  the  principals  of 
the  public  schools,  with  the  assistance  of  some  students,  are 
selling  to  pupils  necessary  school  books  and  utensils  for  a 
profit  above  the  cost,  and  are  using  space  in  the  school  build- 
ings therefor;  that  the  facts  have  been  investigated  by  the 
school  directors,  who  have  unanimously  declared  that  it  is  for 
the  best  interests  of  the  schools,  pupils,  and  parents  in  the  way 
of  convenience  and  economy  that  the  practice  be  continued, 
and  that  the  so-called  stores  are  not  run  for  profit. 

Inasmuch  as  the  allegation  of  the  complaint  is  positive  that 
the  so-called  stores  are  operated  for  a  profit,  it  will  undoubt- 
edly be  necessary  to  consider  the  case  on  that  basis  notwith- 
standing the  statement  of  the  school  board  that  they  are  not 
conducted  for  profit.  It  may  well  be,  however, — in  fact  it 
seems  very  probable,-7-that  the  so-called  profit  consists  of  a 
margin  above  cost  which  goes  into  a  fund  used  to  beautify  or 
provide  equipment  for  the  school  buildings,  as  was  suggested 
on  the  argument.  The  complaint  significantly  omits  to  charge 
that  the  profit  goes  to  the  personal  enrichment  of  defendants. 
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However  this  may  be,  I  think  no  cause  of  action  is  stated. 
Lawsuits  are  brought  for  the  redress  of  substantial  wrongs. 
Especiallj  should  this  be  true  of  the  so-called  taxpayer's  ac- 
tion- The  theory  of  this  action  is  that  the  governing  body  of 
the  municipality  or  some  administrative  board  is  either  doing 
or  about  to  do  some  act  by  which  the  interests  of  the  taxpayers 
generally  are  or  will  be  materially  prejudiced.  Liabilities  are 
about  to  be  created,  public  moneys  spent,  or  public  property 
wasted  in  illegal  or  extralegal  enterprises.  The  foundation 
of  the  action  is  not  merely  that  the  public  authorities  have 
done  or  are  about  to  do  an  unauthorized  or  extralegal  act,  but 
that  the  act  will  result  in  unlawful  expenditure  of  public 
funds,  increased  taxation,  or  waste  of  public  property  to  the 
prejudice  of  the  taxpayers.  Not  every  departure  from  the 
technically  exact  line  of  legal  duty  on  the  part  of  executive 
or  administrative  officers  is  subject  to  prevention  or  correc- 
tion by  the  taxpayer's  action.  As  said  by  this  court  in  Chip- 
pewa B.  Co.  V.  Dxirand,  ;122  Wis.  85  (99  N.  W.  603),  at 
page  107,  "It  is  the  private  interest  of  the  taxpayer,  after  all, 
that  enables  him  to  set  judicial  machinery  in  motion  in  a  suit 
of  this  sort."  It  is  because  the  alleged  imlawful  act  injures 
the  taxpayer  in  his  private  interest,  i.  e,  wastes  or  expends 
the  money  or  property  of  the  municipality  which  belongs  to 
the  whole  body  of  taxpayers,  that  the  taxpayer  may  bring  and 
maintain  the  action. 

The  complaint  is  barren  of  any  allegation  either  that  pub- 
lic money  or  property  is  injured  or  wasted  by  the  operation 
of  the  so-called  stores,  nor  does  it  allege  that  the  interests  of 
the  educational  system  are  in  any  way  injuriously  affected; 
there  is  therefore  no  wrong  to  the  taxpayers  alleged.  Such 
being  the  case,  it  follows  logically  that  there  is  no  basis  for  an 
action  for  injury  to  the  business  of  a  private  individual. 
Stone  V.  Oconomowoc,  71  Wis.  155,  36  N.  W.  829. 

ViNJE,  J.,  concurs  in  the  foregoing  dissenting  opinion. 
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Goldman,  Appellant,  vs.  Dizves  and  others,  Bespondents. 

November  11 — December  8,  19H, 

Landlord  and  tenant:  Failure  of  lessee  to  obtain  possession:  When 
covenants  cannot  be  implied:  Remedies:  Recovery  of  btmus: 
Breach  of  covenant, 

1.  Although  a  lease  contains  covenants  binding  the  lessee  to  make 
certain  repairs  and  to  do  certain  other  things  with  reference  to 
the  leased  premises,  the  lessor  does  not  for  that  reason  expressly 
covenant  that  the  lessee  he  given  possess'ion;  and  under  sees. 
2204,  2242,  Stats.,  if  the  lease  be  for  a  term  exceeding  three  years 
no  covenant  to  put  the  lessee  in  possession  can  be  implied. 

8.  When  the  lessor  in  a  lease  for  a  term  exceeding  three  years  is  un- 
able to  deliver  possession  to  the  lessee,  such  lessee,  even  though 
not  protected  by  proper  covenants,  may  withhold  the  rent  or,  if 
paid,  recover  it  back  for  the  period  for  which  possession  has  been 
withheld. 

3.  For  acts  of  the  lessor  in  such  a  case  which  tended  to  prevent  the 

lessee  from  obtaining  possession  and  were  in  derogation  of  the 
lease,  the  lessee  may  recover  damages  although  the  lease  con- 
tained no  express  covenant  by  the  lessor  to  put  him  in  possession. 

4.  A  bonus  paid  prior  to  the  execution  of  a  lease  for  a  term  exceeding 

three  years  without  covenants  by  the  lessors  to  deliver  posses- 
sion or  as  to  quiet  enjoyment,  to  secure  such  lease  at  that  time 
in  advance  of  the  termination  of  an  existing  lease  to  another 
person,  cannot  be  recovered  back  by  the  lessee  even  though  he  is 
unable  to  secure  possession  at  the  beginning  of  his  term. 

5.  A  covenant  by  lessors  of  premises  to  be  used  as  a  Jewelry  store 

that  during  the  term  (which  was  to  commence  at  the  termina- 
tion of  another  lease)  no  other  Jewelry  store  should  be  allowed 
in  any  portion  of  the  building  of  which  the  leased  premises  were 
a  part,  was  not  breached  by  the  fact  that  a  tenant  then  using  the 
leased  premises  as  a  Jewelry  store  wrongfully  held  over  after  his 
term  in  defiance  of  the  lessors,  who  proceeded  to  put  him  out  as 
soon  as  the  law  would  permit. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Martin  L.  Lueck,  Judge.     Afftrmed. 

Por  the  appellant  there  was  a  brief  by  Edgar  L.  Wood,  atr 
tomey,  and  Nathan  Glicksman,  of  counsel,  and  oral  argument 
by  Mr.  Wood. 
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For  the  respondents  there  was  a  brief  by  Lorenz  £  Lorenz 
and  Lawrence  A.  Olwell,  attorneys,  and  Bernard  V.  Brady, 
of  counsel,  and  oral  argument  by  Mr,  OlwelL 

TiMLiw,  J.  This  action  is  brought  upon  a  lease  attached 
to  and  made  part  of  the  complaint  This  lease  was  made  and 
dated  on  March  17,  1906,  and  demised  to  the  plaintiff  a  cer- 
tain store  building  on  Grove  stfeet  in  Milwaukee  for  the  term 
of  five  years  from  May  1,  1906.  It  is  averred  that  at  the 
time  of  making  said  lease  the  premises  were  occupied  by  a 
tenant  of  the  lessors,  who  continued  in  possession  thereof  un- 
til December  3,  1906.  On  May  1,  1906,  the  plaintiff  de- 
manded possession  of  the  leased  premises  and  the  defendants 
failed  and  neglected  to  deliver  the  possession  thereof  on  said 
day  or  at  any  time  thereafter  prior  to  December  3,  1906, 
when  the  plaintiff  went  into  possession  \mder  said  lease.  Other 
averments  in  the  complaint  relate  to  the  damages  resulting 
from  this  alleged  breach. 

The  learned  circuit  court  directed  a  verdict  for  defendants 
on  the  ground  that  the  lease  contained  no  covenant  for  posses- 
sion or  quiet  enjoyment,  and  the  statutes  of  this  state,  sees.  2204 
and  2242,  provided  that  no  covenant  should  be  implied  in  any 
such  conveyance. 

It  appeared  that  the  plaintiff  acquired  the  lease  in  question 
for  the  purpose  of  using  the  leased  premises  as  a  jewelry  store ; 
also  that  the  premises  were  at  the  date  of  execution  of  said 
lease  and  up  to  December  3,  1906,  used  for  a  jewelry  store  by 
a  competitor  of  the  plaintiff.  This  man  was  the  sublessee  of  a 
tenant  of  defendants  whose  term  expired  April  30, 1906.  This 
sublessee  held  over,  and  the  defendants  at  request  of  plaintiff 
promptly  began  an  action  of  unlawful  detainer  against  him 
which  resulted  in  a  judgment  of  restitution  in  the  justice's 
court.  The  sublessee  gave  a  supersedeas  and  appealed  to  the 
circuit  court,  where  after  trial  judgment  of  restitution  was 
again  entered  in  favor  of  defendants  and  against  the  subles- 
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aee,  who  thereupon  vacated  the  premises.  This  litigation  car- 
ried the  matter  along  to  December  3,  1906.  Shortly  prior  to 
March  17,  1906,  and  in  order  to  help  him  obtain  the  lease, 
the  plaintiff  paid  a  bonus  of  $700  to  one  of  the  lessors,  $200 
to  an  attorney  for  the  lessors,  and  $25  to  a  messenger  boy, 
who  was  a  son  of  one  of  the  lessors.  At  the  time  of  obtaining 
the  lease  he  paid  one  month's  rent,  and  during  the  time  he 
was  kept  out  of  possession  he  paid  the  agreed  rent  monthly  in 
advance.  After  he  got  into  possession  he  refused  to  pay  rent 
to  the  amount  theretofore  paid  by  him  before  he  obtained  pos- 
session. Some  time  later  the  sublessee  who  kept  plaintiff  out 
of  possession  voluntarily  paid  to  defendants  rent  for  the  pe- 
riod from  May  1,  1906,  to  December  3,  1906. 

1-  It  is  argued  by  appellant  that  the  lease  contains  cov- 
enants binding  the  lessee  to  make  certain  repairs  and  do  cer- 
tain other  things  with  reference  to  the  leased  premises  and 
that  the  lessee  could  not  comply  with  these  covenants  unless 
possession  were  given  to  him,  hence  that  the  lease  contains  an 
express  covenant  that  the  lessee  be  given  possession  by  the  les- 
sor in  order  to  enable  the  lessee  to  carry  out  his  contract.  It 
it  true  that  such  a  covenant  arises  in  ordinary  contracts,  in- 
cluding leases,  but  it  is  a  covenant  by  implication.  French  v. 
Bent,  43  K  H.  448 ;  Conrad  v.  Morehead,  89  K  C.  31.  The 
covenant  of  quiet  enjoyment  arising  from  a  demise  and  the 
covenant  to  put  the  lessee  in  possession,  where  these  under- 
takings are  not  expressed  in  the  lease,  are  also  covenants  by 
implication.  Koeher  v.  Somers,  108  Wis.  497,  84  N".  W. 
991 ;  Hrmter  v.  Hathaway,  108  Wis.  620,  84  K  W.  996 ;  and 
Koch  V.  Hustis,  113  Wis.  599,  603,  87  N.  W.  834,  are  deci^ 
sive  of  this  case.  See,  also,  Gardner  v.  Keteltas,  3  Hill 
(N.  Y.)  330;  United  Merchants'  R.  &  I.  Co,  v.  Roth,  193 
K  Y.  576,  86  N.  E.  544.  Popoakey  v.  MunJcwitz,  68  Wis. 
322,  32  N.  W.  35,  goes  upon  the  existence  of  a  covenant  for 
quiet  enjoyment.     See  2  Underbill,  Landl.  &  T.  pp.  672  et  seq. 

There  was  no  express  covenant  of  the  lease  broken  by  the 
Vol.  159  —  4 
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failure  to  deliver  possession  to  the  lessee  and  no  other  breach 
is  charged  in  the  complaint.  We  are  forbidden  to  find  therein 
covenants  by  implication. 

2.  When  the  lessor  in  a  lease  for  a  term  exceeding  three 
years  is  unable  to  deliver  possession  to  the  lessee  and  the  lat- 
ter has  not  protected  himself  by  proper  covenants  in  the  lease, 
he  is  not  altogether  remediless.  He  may  withhold  the  tent, 
or  if  the  rent  has  been  paid  sue  to  recover  back  the  rent  for 
the  period  for  which  possession  has  been  withheld.  This  last 
is  not  a  suit  upon  implied  covenant  within  the  meaning  of 
sees.  2204  and  2242.  It  is  a  suit  for  money  paid  upon  a  con- 
sideration which  has  failed.  This  is",  however,  unavailable 
to  the  plaintiff  in  the  instant  case  because,  with  the  tacit  ac- 
quiescence of  the  defendants,  payments  of  rent  for  the  period 
for  which  possession  was  withheld  have  been  adjusted  by  fail- 
ure to  pay  rent  for  an  equal  period  during  which  the  lessee 
had  possession  and  use  of  the  premises. 

3.  The  bonus  paid  as  stated  appears  by  the  uncontroverted 
evidence  to  liave  been  paid  prior  to  the  execution  of  the  lease 
to  secure  at  that  time,  in  advance  of  the  termination  of  the 
existing  lease,  the  lease  in  question.  It  clearly  appears  from 
the  evidence  that  for  such  bonus  the  plaintiff  got  exactly  that 
for  which  he  paid  the  bonus,  t.  6.  the  early  execution  of  a 
lease  for  five  years  without  covenants  binding  the  lessors  to 
deliver  him  possession  or  maintain  him  in  quiet  enjoyment. 
There  is  therefore  no  right  shown  to  recover  back  this  bonus 
or  any  part  thereof. 

4.  Appellant  contends  that  there  is  evidence  from  which 
the  jury  might  have  found  that  the  defendants,  after  the  ex- 
ecution of  the  lease  in  question,  did  some  act  or  acts  tending 
to  prevent  the  plaintiff  obtaining  possession  under  his  lease 
and  in  derogation  of  the  lease  in  that  respect.  If  there  was 
a  basis  for  a  finding  of  that  kind  the  law  is  quite  settled  that 
tlie  plaintiff  would  be  entitled  to  recover  damages  notwith- 
standing the  absence  of  express  covenant  in  the  lease  and  not- 
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withstanding  the  statute  referred  to  relating  to  the  absence  of 
implied  covenants.  But  we  find  no  evidence  in  the  record 
sufficient  to  support  such  a  finding. 

5.  A  further  point  is  made  that  there  appears  in  this  lease 
a  covenant  by  the  lessors  to  the  effect  that  during  the  term  of 
the  lease  no  other  jewelry  store  should  be  allowed  in  any  por- 
•  tion  of  the  three-story  building  of  which  the  store  in  question 
was  a  part^  and  that  damages  should  have  been  awarded  for  a 
breach  of  this  covenant  But  no  such  breach  is  alleged  in  the 
complaint,  no  such  breach  is  shown  by  the  evidence  because 
the  lessors  did  not  aUow  any  other  jewelry  store  in  the  build- 
ing, and  no  damages  were  proven  relevant  to  any  such  breach. 
It  would  not  constitute  a  breach  of  this  covenant  that  the  sub- 
lessee held  over  wrongfully  and  in  defiance  of  the  defend- 
ants, who  proceeded  to  put  him  out  as  fast  as  the  law  would 
permit.  Damages  for  breach  of  such  covenant  would  have  to 
be  based  upon  the  probable  loss  to  the  covenantee  arising  from 
the  carrying  on  of  a  competitive  business  in  the  same  build- 
ing. We  find  no  sufficient  reason  for  reversing  the  judgment 
of  the  circuit  court 

By  the  CovrL — Judgment  affirmed. 


Vbkbecic,  Appellant,  vs.  Minneapolis,  St.  Paul  k  Sault 
Ste.  Marie  Railwat  Company,  Respondent 

November  11 — December  8,  191J^. 

Railroads:  Constritction  and  maintenance:  Obstructing  stream:  Flood- 
ing lands:  Remedies:  Condemnation:  Recurring  nuisance:  Limi- 
tation of  actions:  Evidence:  Liability  of  lessee  of  railroad:  Dam- 
ages. 

1.  Where,  by  reason  of  the  faulty  construction  and  maintenance  of  a 
railroad,  a  stream  crossed  thereby  Is  so  dammed  up  as  to  flow 
back  upon  and  Injure  the  adjoining  land,  the  remedy  of  the  land- 
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owner  is  not  limited  by  sec.  1836,  Stots.,  to  a  proceeding  for  con- 
demnation; nor,  where  none  of  the  land  bo  flooded  has  been 
taken  or  used  for  right-of-way  purposes,  is  sec.  1852,  Stats.,  re- 
lating to  condemnation,  applicable  to  the  situation. 

2.  The  landowner's  right  of  action  in  such  case  does  not  arise  from 

the  lawful  construction  of  the  railroad  where  located,  but  from 
the  failure  to  restore  the  stream  to  its  former  state  or  keep  its 
usefulness  unimpaired  when  the  railroad  was  constructed  and 
afterwards;  and  an  action  by  him  for  damages  by  reason  of  a 
recurrent  nuisance  occasioned  by  such  improper  construction 
and  maintenance  of  the  railroad  is  not  barred  at  the  expiration 
of  six  years  from  the  time  of  such  construction.  Kuhlv.  C,d  N, 
W,  R.  Co.  101  Wis.  42,  distinguished. 

3.  Evidence  in  such  an  action  that  defendant  had  operated  the  rail- 

road since  April,  1909;  that  it  maintained  station  agents  and 
section  crews  that  repaired  the  track;  that  complaints  were  fre- 
quently made  to  it  about  the  flooding;  that  it  made  no  objection 
on  the  ground  that  it  was  not  the  party  liable;  and  that  in  1912 
it  remedied  the  trouble  by  putting  in  a  culvert  which  took  care 
of  the  water,  shows  a  prima  facie  liability  on  the  part  of  the  de- 
fendant, though  a  mere  lessee,  for  the  damages  accruing  since 
the  date  first  named,  when  it  took  possession  of  the  road. 

4.  Evidence  in  such  action  that  eight  or  nine  acres  of  plaintiff's  land 

were  rendered  untillable  by  reason  of  the  flooding  and  that  the 
rental  value  per  acre  in  ten-acre  lots  was  |10  to  |12,  was  sufll- 
cient  to  show  substantial  damage,  and  a  nonsuit  was  improper. 

AvvKAL  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Olio.  W.  Blbnell,  Circuit  Judge,     Reversed. 

Action  to  recover  damages  for  flowage  of  plaintiff's  land. 
The  material  allegations  of  the  complaint  are  these :  Plaintiff 
is  and  since  July  1,  1898,  has  been  the  owner  of  a  certain 
eighty-acre  tract  of  land  adjoining  defendant's  right  of  way 
on  the  south.  The  land  slopes  to  the  north  and  a  natural 
stream  of  water  flows  through  it  in  a  northeasterly  direction. 
Prior  to  1875  the  defendant  constructed  a  railroad  track  on  an 
embankment  along  tlie  northern  side  of  his  premises  and  cross- 
ing the  stream.  The  embankment  and  track  were  improperly 
and  negligently  constructed  in  that  no  suitable  or  proper  pro- 
visions were  made  therein  for  the  passage  of  the  stream  of 
water  in  its  natural  course,  by  reason  of  which  it  became 
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dammed  up  and  was  caused  to  flow  back  upon  and  overflow 
about  fifteen  acres  of  plaintiiFs  land  adjacent  to  the  right  of 
way.  Such  flooding  has  continued  until  a  short  time  prior 
to  the  commencement  of  this  action,  and  has  existed  during 
all  seasons  of  the  year,  rendering  the  land  marshy,  muddy, 
and  unfit  for  cultivation.  In  times  of  high  water  a  much 
larger  portion  of  plaintiff's  land  is  flowed.  Damages  in  the 
sum  of  $1,000  are  asked. 

The  answer  was  a  general  denial,  and  a  plea  of  the  six 
years'  statute  of  limitations.  At  the  close  of  plaintiff's  testi- 
mony the  court  granted  a  motion  for  a  nonsuit.  From  a  judg- 
ment entered  accordingly  the  plaintiff  appealed. 

For  tlie  appellant  there  was  a  brief  by  Somers  &  Velte,  and 
oral  argument  by  L.  J.  Somers. 

For  the  respondent  there  was  a  brief  by  W.  A.  Hayes  and 
Bouck  &  Hilton,  and  oral  argiunent  by  Mr.  Hayes, 

ViN  JE,  J.  The  testimony  relating  to  the  flooding  was  very 
brief  and  was  given  by  the  plaintiff  himself.  He  stated  that 
he  had  o>vned  the  farm  since  1898.  In  1909  the  railroad  em- 
bankment contained  a  culvert  at  the  northeast  corner  and  a 
bridge  at  the  northwest  corner  of  the  farm.  Prior  to  1909 
the  culvert  and  bridge  did  not  take  care  of  the  flowage  of  the 
watercourse.  There  was  a  severe  flood  in  May,  1909,  and 
his  man  complained  and  plaintiff  called  up  the  agent  of  the 
Soo  road  at  Xeenah  and  asked  him  to  send  up  section  men. 
Between  1909  and  the  summer  of  1912  he  called  up  the  sta- 
tion agent  at  least  ten  or  twelve  times.  He  also  spoke  to  the 
section  foreman  during  1910  or  1911  while  floods  were  on. 
The  floods  came  irregularly.  At  times  the  brook  flows  in  a 
regular  manner  and  fish  can  be  found  therein.  The  course  of 
the  stream  is  the  natural  course  for  a  whole  section  of  the 
coimty,  and  when  there  is  a  flood  the  brook  fills  up  and  is 
then  about  five  rods  wide.  During  the  dry  season  the  lakes 
get  low.     These  floods  are  periodical,  sometimes  two  in  a  year. 
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sometimes  three  in  a  year,  and  in  the  year  1911-1912  the 
land  was  flooded  nine  times.  The  land  is  not  covered  with 
water  all  the  time ;  a  good  part  of  the  time  the  land  is  clear. 
Since  May,  1909,  from  twelve  to  fifteen  acres  of  the  plaintiffs 
land  has  been  under  water.  About  eight  or  nine  acres  of  this 
land  was  untillable  on  account  of  the  water,  but  he  could  rent 
none  of  the  twenty-acre  tract.  In  ten-acre  quantities  land 
would  rent  for  $10  or  $12  an  acre.  In  1912  an  additional 
culvert  was  put  in  by  the  defendant  road  and  since  then  there 
has  been  no  damage  to  plaintiff's  land  on  account  of  flowage. 

Defendant  claims  that  the  provisions  of  sees.  1836  and 
1852,  Stats.  1913,  apply,  and  that  plaintiff's  only  remedy 
was  one  for  condemnation.  The  latter  part  of  sec.  1836,  read- 
ing "and  all  provisions  of  these  statutes  for  acquiring  land  by 
right  of  eminent  domain  and  making  compensation  therefor 
shall  apply  in  assessing  damages  for  such  closing  and  for  in- 
jury to  lands  thereon,''  is  relied  upon  as  limiting  the  remedy 
to  a  condemnation  proceeding.  It  is  quite  evident  upon  read- 
ing the  whole  section  that  the  part  quoted  refers  to  a  situation 
where  sloughs  or  bayous  of  a  navigable  river  are  closed  by  the 
construction  of  a  railroad  and  so  does  not  apply  to  the  facts 
in  this  case.  Neither  does  sec.  1852  cover  the  situation.  That 
deals  only  with  lands  upon  which  the  track,  roadbed,  or  any 
part  thereof  is  constructed,  and  provides  for  condemnation 
thereof.  The  land  flooded  is  outside  the  right  of  way  and 
none  of  it  has  been  taken  for  right-of-way  purposes.  At  best 
it  can  only  be  claimed  that  by  reason  of  faulty  construction 
and  maintenance  of  the  track  and  roadbed  plaintiff's  land  has 
been  flooded.  It  has  not  been  nor  is  it  needed  for  the  main- 
tenance of  the  track,  as  is  shown  by  a  description  of  the  situ- 
ation of  the  track  with  reference  to  the  land  and  stream  as 
well  as  from  the  fact  that  since  another  culvert  was  put  in 
there  has  been  no  flooding. 

The  case  of  KuU  r.  C.  &  N.  W.  R.  Co.  101  Wis.  42,  77 
IT.  W.  165,  relied  upon  by  the  defendant,  presented  quite  a 


Digitized  by 


Google 


8]  AUGUST  TERM,  1914.  65 

Yerbeck  v.  Minneapolis,  St.  P.  lb  S.  S.  M.  R.  Co.  159  Wis.  51. 

different  situation.  There  damages  were  sought  to  be  recov- 
ered by  an  owner  of  property  abutting  upon  a  street  for  the 
construction  of  a  railroad  along  the  street,  and  it  was  held 
that  sub.  3,  sec.  4222,  limiting  the  commencement  of  actions 
to  six  years,  applied,  though  the  railroad  constructed  was  lo- 
cated on  the  further  side  of  the  street  from  plaintiff's  land. 
The  right  of  action  was  giA-en  by  ch.  255,  Law»  of  18S9,  and 
the  damages  grew  out  of  the  lawful  construction  of  the  rail- 
road, and  the  right  of  action  was  held  to  accrue  when  the  road 
was  constructed.  Here  the  damages  did  not  arise  out  of  the 
lawful  construction  of  the  railroad,  but  out  of  defendant's 
failure  to  comply  with  the  statutory  requirement  to  restore  a 
stream  to  its  former  state  or  to  keep  its  usefulness  unimpaired 
when  it  constructed  its  railroad  and  afterwards.  The  action 
here  is  for  damages  by  reason  of  a  recurl-ent  nuisance  occa- 
sioned by  an  improper  construction  and  maintenance  of  a 
railroad  track,  and  not  for  damages  growing  out  of  its  con- 
struction where  located. 

No  title  to  the  flooded  lands  is  claimed  by  adverse  user,  so 
that  question  need  not  be  considered.  The  proof  showed  that 
the  defendant  began  to  operate  the  railroad  in  April,  1909; 
that  it  maintained  station  agents,  and  section  crcM^s  that  re- 
paired the  track ;  that  complaints  were  frequently  made  to  it 
about  the  flooding;  that  it  made  no  objection  on  the  ground 
that  it  was  not  the  party  liable;  and  that  in  1912  it  remedied 
the  trouble  by  putting  in  a  culvert  that  took  care  of  the  water. 
Such  proof  showed  prima  facie  liability  on  the  part  of  the 
defendant  though  a  mere  lessee.  Slight  v.  Gvlzlnff,  35  Wis. 
675;  Arpin  v.  Bowman,  83  Wis.  54,  53  K  W.  151.  The 
proof  showed  intermittent  or  recurrinji^  nuisances,  each  one  of 
which  constituted  a  new  cause  of  action.  Ramsdale  v.  Fooie, 
55  Wis.  557,  13  N.  W.  557 ;  Kimherly-ClarJc  Co.  v.  Patten  P, 
Co.  153  Wis.  69,  84  (140  K  W.  1066)  and  cases  cited.  The 
action  was  begun  August  18,  1913,  and  damages  accruing 
within  six  years  of  that  date  would  be  recoverable  against  the 
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defendant  but  for  the  fact  that  it  was  not  in  possession  of  the 
road  prior  to  April,  1909,  so  damages  accruing  only  since  the 
latter  date  can  be  recovered. 

The  proof  on  the  subject  of  damages  was  quite  meager  and 
indefinite.  But  it  did  show  that  eight  or  nine  acres  were 
rendered  untillable  by  reason  of  the  flooding  and  that  the 
rental  value  per  acre  in  ten-acre  lots  was  from  $10  to  $12  per 
acre.  This  proof  showed  some  substantial  damage  and  the 
nonsuit  was  erroneously  granted. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


Lutheran  Trifoldighed  Congregation  of  Neenah,  Ap- 
pellant, vs.  St.  Paul's  English  Evangelical  Lu- 
theran Congregation  of  Neenah,  Kespondent 

November  17 — December  8,  19H. 

Remedies:  Equity:  Courts:  Corporations:  Meetings:  Notice:  Waiver: 
Religious  societies:  Factional  division:  Rights  of  majority: 
Sale  of  property. 

1.  For  violation  of  a  remediable  right  the  person  Injured  has  an  ab> 

Bolute  constitutional  right  to  a  remedy  conformably  to  the  laws; 
and  a  court  may  not  deprive  him  of  such  right  by  denying  an 
equitable  remedy  where  that  Is  the  only  one  available  or  where 
such  denial  Is  practically  a  denial  of  Justice. 

2.  A  court  may  not  supersede  the  legal  and  equitable  rights  of  par- 

ties by  Judicial  notions  of  what  is  best  for  them  from  a  moral 
standpoint. 

3.  Statutory  and  other  requirements  for  notice  of  meetings  of  the 

members  of  a  corporation  are  for  the  benefit  of  such  members 
and  may  be  waived  by  their  presence  and  acquiescence. 

4.  The  constitution  of  a  religious  corporation  provided,  in  effect,  that 

in  case  of  a  division  of  the  membership  the  majority  should  be 
•      considered  the  proper  congregation  and  should  keep  the  prop- 
erty.    It  also  provided  that  meetings  of  the  congregation  should 
be  called  by  the  minister.    After  a  division  had  occurred  the 
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minister,  who  was  of  the  minority  faction,  refused  to  call  a 
meeting.  Held,  that  those  composing  the  majority  faction  were 
the  only  members  of  the  congregation  entitled  to  a  voice  in  ad- 
ministering its  affairs;  that  under  the  circumstances  the  re- 
quirement in  the  constitution  as  to  notice  was  inoperative;  that 
no  one  of  the  minority  was  entitled  to  notice;  and  that  the  ma- 
jority had  the  right,  upon  reasonable  notice,  to  meet  and  act  or, 
if  all  were  present,  to  act  without  previous  notice. 
5.  A  sale  of  the  church  property,  therefore,  which  was  in  good  faith 
authorized  and  afterwards  ratilled  at  meetings  attended  only  by 
those  of  the  majority  faction,  but  of  which  meetings  all  of  both 
factions  had  actual  notice,  was  valid  and  binding  upon  the  con- 
gregation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burkell,  Circuit  Judge.     Affirmed, 

Action  to  set  aside  a  deed  purporting  to  have  been  executed  \ 
by  the  trustees  of  the  plaintiff  corporation,  conveying  itsC 
church  property  to  the  defendant.     These  are  the  facts,  as 
found,  which  were  held  to  require  the  judgment  complained 
of:  In  1912,  plaipXiff  was  composed  of  thirty-one  members. 
It  was  and  still  is,  indebted  in  the  sum  of  about  $600  with  nov^ 
means  of  paying  the  same  other  than  by  a  sale  of  the  property 
in  question.     A  majority  of  such  members  favored  such  sale.  \^ 
There  was  a  bitter  factional  division  in  the  congregation  over 
the  pastor  and  other  matters.     November  4,  1912,  at  a  meet- 
ing of  members  of  the  plaintiff  at  which  only  those  of  the  ma- 
jority faction  attended,  it  was  voted  to  sell  the  property  for 
$600  and  the  tnistees  were  authorized  to  execute  the  neces-J 
sary  deed.     Eegular  notice  of  such  meeting  was  not  given  bvl 
the  clergyman  as  required  by  the  organic  law  of  the  corporip^ 
tion,  because  he  had  refused  to  read  a  notice  of  a  meeting  de- 
sired by  the  majority  faction ;  he  claimed  it  was  not  regular ; 
but  all  members,  in  fact,  had  actual  notice  of  the  meeting  in  i/ 
time  to  have  attended.     January  4^  1913,  a  deed  of  the  prop- 
erty was  executed  pursuant  to  the  authority  aforesaid.     The 
deed  was  thereafter  duly  delivered  to  the  dcfc^ndant,  the  pur- 
chaser, and  it  took  possession  of,  and  has  since  retained  the 
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property.  August  16,  1913,  a  meeting  of  the  members  of 
plaintiff  was  held  at  which  a  majority  attended,  and  by  reso- 
lution, ratified  the  sale  and  condemned  the  commencement 
and  prosecution  of  this  action.  Notice  of  the  meeting  was 
not  given  as  provided  by  the  constitution  of  plaintiff,  but  all 
members  of  the  congregation  had  actual  notice  thereof,  in  ad- 
vance.    Such  constitution  contains  this: 

"In  the  event  of  a  division  of  this  congregation,  which  God 
in  His  mercy  forbid,  the  majority  shall  be  considered  as  the 
proper  congregation,  and  shall  keep  the  property  of  the  con- 
gregation. However,  this  shall  apply  only  in  so  far  as  (pro- 
vided that)  the  majority  remain  true  to  the  Lutheran  faith. 
In  the  event  of  the  opposite,  the  minority  in  so  far  as  (pro- 
vided that)  it  remains  true  to  the  arrangements  of  this  con- 
gregation, shall  be  considered  the  proper  congregation  and 
shall  keep  the  property." 

Both  factions  so  remained  true.  Defendant  acted  in  good 
faith  in  making  the  purchase,  and  subsequently  to  taking  pos- 
session of  the  property,  expended  $130  for  necessary  repairs 
thereon.  There  was  no  conspiracy  to  do  the  act  complained 
of.  There  was  such  a  factional  difference  among  the  cor- 
porate membership  as  to  render  its  useful  existence  impos- 
sible. The  sale  was  advantageous  to  plaintiff  and  was  the 
only  method  by  which  it  could  pay  its  debts.  The  price  ob- 
tained was  not  inadequate.  The  opposition  to  the  sale  is  rep- 
resented by  not  to  exceed  ten  per  cent  of  plaintiff.  It  is  for 
the  best  interests  of  all  parties  that  the  sale  and  conveyance 
of  the  property  should  be  confirmed.  The  evidence  does  not 
laake  a  case  entitling  plaintiff  to  equitable  relief. 

Judgment  was  rendered  confirming  the  deed  to  respondent 
and  dismissing  the  action  with  costs. 

For  the  appellant  there  was  a  brief  by  David  C.  Pinherton, 
attorney,  and  Charles  and  Henry  Barber,  of  counsel,  and  oral 
argument  by  Mr.  PinJcerton. 

For  the  respondent  there  were  briefs  signed  by  Mayhew 
Mott,  and  oral  argument  by  Mr.  Mott     lie  cited,  among 
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Other  cases,  Duessel  v.  Proch,  78  Conn.  843,  62  Atl.  152,  3 
L.  E.  A.  w.  &  854;  Fuchs  v.  Meisel,  102  Mich.  357,  60  N.  \V. 
773,  32  L.  K.  A.  92;  Dressen  v.  Brameier,  56  Iowa,  756,  9 
N.  W.  193;  Nance  v.  Busby,  91  Tenn.  303, 18  S.  W.  874,  15 
L.  E.  A.  801;  First  P.  Chvrch  v.  Myers,  5  Okla.  809,  50 
Pac.  70,  38  L.  R  A.  687. 

Maeshall,  J.  The  function  of  judicial  remedies  is  to  re- 
dress and  prevent  wrongs  of  sufficient  dignity  according  to 
the  written  or  unwritten  law  to  be  worthy  of  such  interfer- 
ence. There  are  many  outside  of  that  field  left  to  be  re- 
dressed by  the  condemnation  of  the  wrongdoer's  conscience  or 
social  condemnation  or  penalized  in  some  other  way  within 
his  environment.  The  former  are  denominated  remediable 
rights, — that  is  such  as  if  violated  the  right  to  a  remedy  is 
created.  The  right  violated  is  one  thing.  The  right  to  a 
remedy  for  the  wrong  is  another.  The  latter  is  just  as  in- 
violable as  the  former  unless  use  of  the  necessary  instrumen- 
tality, the  court,  shall  have  been,  in  some  way,  forfeited,  ab- 
solutely, or  it  falls  within  the  field  of  judicial  discretion  to 
withhold  such  use. 

A  remediable  right  may  be  strictly  legal  and  its  violation  a 
subject  for  legal  relief,  or  for  legal  or  equitable  relief  accord- 
ing to  circumstances,  or  it  may  be  strictly  equitable  and  so  a 
subject  for  equitable  relief  only.  In  case  of  the  two  methods 
of  relief  being  adaptable  to  the  case,  the  legal  relief  is  to  be 
sought  for,  other  than  in  exceptional  cases  where  it  will  not 
furnish  as  adequate  relief  as  justice  in  the  judgment  of  the 
court,  guided  by  well  settled  principles,  requires  as  equitable 
relief  will  afford.  In  such  a  situation  the  court  has  some 
discretion  as  to  whether  the  equitable  instrumentality  shall 
be  used  or  not,  but  the  right  to  redress  of  some  sort  for  the  vio- 
lated right  is  just  as  absolute  as  the  primary  right  itself.  It 
is  a  natural  possession  and  within  the  fundamental  declara- 
tion: "Every  person  is  entitled  to  a  certain  remedy  in  the 
laws  for  all  injuries  or  wrongs  which  he  may  receive  in  his 
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person,  property  or  character;  he  ought  to  obtain  justice 
freely,  and  without  being  obliged  to  purchase  it,  completely 
and  without  denial,  promptly  and  without  delay,  conform- 
ably to  the  laws."  See.  9,  art,  I,  Const.  Thus  it  is  not 
within  the  competency  of  a  trial  court  upon  any  notion  of 
equity  not  involving  forfeiture  of  the  right,  '^conformably  to 
the  laws"  to  take  it  away  as  by  denying  the  use  of  the  equi- 
table remedy  where  that  is  the  only  one  available,  or  denying 
it  where  the  circumstances  are  such  as  to  practicably  amount 
to  a  denial  of  justice.  One  so  circumstanced,  im  invoking 
the  use  of  a  judicial  remedy  is  not  appealing  to  gracious  in- 
terference, but  demanding  a  right, — that  the  court  reach  out 
its  arm  and  compel  restitution  of  what  belongs  to  him  and 
from  his  adversary  who  has  no  right  thereto. 

Applying  the  foregoing  to  the  facts  of  this  case  it  would 
seem  that,  if  the  members  of  the  appellant  who,  assuming  to 
exercise  the  power  of  the  corporation,  sold,  conveyed,  and 
transferred  possession  of  its  place  of  worship  to  the  respond- 
ent corporation,  had  no  right  to  do  so,  a  remediable  wrong 
was  committed,  giving  rise  to  the  right  to  a  judicial  remedy 
to  redress  it.  It  is  a  mistake  to  suppose  that  in  such  a  case 
anything  more  than  the  mere  existence  of  the  violated  legal 
right  is  required  to  set  a  court  of  equity  in  motion.  That 
court,  like  every  other  branch  of  the  government,  must  face 
the  constitutional  guaranty  of  a  certain  remedy  in  tlie  laws 
to  redress  every  wrong  "completely  and  without  denial." 
It  is  a  creature  of  the  constitution  and  its  most  important 
function  is  to  vitalize  its  guaranties.  It  is  not  within  the 
cfanpetency  of  courts  to  exercise  a  sort  of  paternalistic  con- 
servation of  the  interests  of  parties  according  to  their  best 
interests,  in  its  judgment,  thus  superseding  the  legal  and 
equitable  rights  by  the  judicial  notions  of  what  is  best  for 
them  from  a  moral  standpoint.  Error  seems  to  have  pre- 
vailed in  both  the."5e  respects  as  we  road  some  phases  of  the 
opinion  of  the  learned  trial  court  That  was  emphasized  by 
the  judgment 
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The  decree  did  not  go  upon  the  ground  that,  under  all 
the  circumstances,  only  legal  relief  should  be  afforded,  and 
then  proceed  to  afford  relief  of  that  nature  and  take  addi- 
tional evidence  if  necessary.  Kor  did  it  rest  with  a  mere 
<lismissal  for  want  of  equity,  leaving  the  plaintiff  free  to 
seek  equitable  relief  as  would  seem  to  have  been  the  view  of 
the  court  when  its  opinion  was  written,  if  it  were  not  for  the 
draft  of  findings  accompanying  it  In  the  opinion  it  is  said : 
^*I  conclude  that  the  only  judgment  which  the  court  can  ren- 
der is  to  dismiss  the  complaint  It  is  so  ordered."  But 
that  was  followed  by  suggestions  for  findings  and  conclusions 
for  relief,  aflSrming  the  acts  challenged  as  illegal,  affirming 
the  conveyance  to  respondent  corporation  and  its  title  to  the 
<;hurch  property,  and  judgment  was  so  rendered. 

The  learned  trial  court  answered  the  claim  of  appellant 
that  the  deed  of  the  church  property  was  void  on  its  face  for 
want  of  a  seal  as  the  statute  requires,  by  saying  that,  if  so, 
it  is  not  a  cloud  on  title  and  a  court  of  equity  will  not  inter- 
fere in  such  a  case,  citing  S.  L,  Sheldon  Co.  v.  Mayers,  81 
Wis.  627,  51  N.  W.  1082,  and  Meloy  v.  Dougherty,  16  Wis. 
269,  overlooking  the  fact  that  this  was  not  an  action  to  re- 
move a  cloud  on  title,  but  one  to  have  a  deed  and  contract 
declared  void  and  to  obtain  restitution  of  the  church  prop- 
•erty.  Though  appellant  was  out  of  possession,  it  was  proper 
to  sue  for  equitable  relief,  since  the  facts  were  provable  only 
by  evidence  aliunde  the  record,  and,  further,  if  the  paper 
title  of  respondent  corporation  be  not  technically  a  cloud  on 
title,  it  was  proper  to  declare  for  equitable  relief.  Oibson  v. 
Gibson,  102  Wis.  501,  508,  78  N.  W.  917;  Post  v.  Camp- 
bell, 110  Wis.  378,  388,  85  K  W.  1032 ;  Suring  v.  Eollman, 
145  Wis.  490,  498,  130  X.  W.  485.  It  was  further  over- 
looked that  the  mere  relief  asked  for  had  very  little  to  do 
with  the  case  anyway.  The  technicalities  which  at  one  time 
stood  in  the  %vay  of  relief  of  the  proper  kind  on  the  facts  be- 
cause of  the  nature  of  that  asked  for,  overlooking  that  there 
is  but  one  court  and  one  form  of  action,  with  no  obligation 
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to  ask  for  any  relief  except  that  which  the  party  deems  him- 
self entitled  to,  and  no  penalty  for  not  asking  for  the  partic- 
ular relief  appropriate  to  the  case,  precluding  that  being  af- 
forded, have  ceased  to  be  efficient  interferences.  What  were 
the  rights  of  the  appellant  on  the  facts  of  this  case?  That 
was  the  sole  question  the  court  had  to  deal  with.  Those 
rights  were  not  within  the  competency  of  the  court  to  take 
away  or  do  anything  with  except  to  vindicate  them. 

As  we  read  the  opinion  and  the  findings  and  understand 
concessions  made  upon  the  argument,  the  persons  who  exe- 
cuted the  deed  sought  to  be  set  aside  were  not  authorized  to 
do  so  in  the  manner  required  by  the  organic  law  of  the  cor- 
poration, unless  the  minority  members  were  excluded  from 
any  voice  in  the  matter  under  the  provision  of  the  constitu- 
tion hereafter  treated.  The  constitution  provides  that  meet- 
ings of  the  corporation  shall  be  called  by  the  minister,  which 

.was  not  done  in  the  instance  in  question.  If  the  meeting  at 
which  the  vote  was  taken  to  sell  the  church  property  was  not 
legally  called,  the  action  then  taken  to  sell  and  convey  the 

yhurch  property  was  not  legal  and  so  not  binding  on  the  cor- 

^poration.  Such  meeting  was  not  legal,  as  seems  to  have  been 
practically  conceded  by  the  court  below  and  counsel,  unless 

^tbe  constitutional  requirement  as  to  the  manner  of  conven- 
ii»g  members  of  the  corporation  to  deliberate  and  act  upon  its 
affairs  was  superseded  under  the  circumstances  by  the  fol- 
lowing provision: 

"In  the  event  of  a  division  of  this  congregation,  which  God 
in  His  mercy  forbid,  the  majority  shall  be  considered  as  the 
proper  congregation,  and  shall  keep  the  property  of  the  con- 
gregation. However,  this  shall  apply  only  in  so  far  as  (pro- 
vided that)  the  majority  remain  true  to  the  Lutheran  faith. 
In  the  event  of  the  opposite,  the  minority  in  so  far  as  (pro- 
vided that)  it  remains  true  to  the  arrangements  of  this  con- 
gregation, shall  be  considered  the  proper  congregation  and 
shall  keep  the  property." 

That  seems  to  cover  any  division  of  the  membership  of  the 
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■church  aa  to  a  majority  and  minority  faction,  preserving  to 
the  former,  in  all  cases,  ownership,  control,  and  disposition 
of  the  church  property, — ^practically  the  whole  power  of  the 
•corporation  in  respect  to  it,  with  the  single  condition  of  the 
members  of  such  majority  remaining  true  to  the  Lutheran 
faith.  That,  by  necessary  implication,  must  operate  aa  a 
proviso  to  the  requirement  that  meetings  of  members  of  the 
corporation  shall  be  called  in  a  particular  way,  where  there 
is  a  majority  faction  true  to  the  faith  and,  so,  in  actual  pos- 
session of  all  the  corporate  power,  and  a  minority  faction 
composed  in  part  of  the  minister  and  all  those  which  under 
ordinary  circumstances  are  required  to  convene  the  member- 
ship for  business,  which  under  the  particular  circumstances 
are  without  any  power  whatever.  Otherwise  there  would  be 
the  anomalous  situation  of  a  corporation  with  membership 
possessing  all  the  corporate  power  without  any  way  of  get- 
ting together  to  do  business. 

In  that  view  it  was  immaterial  how  the  majority  members 
were  called  together  so  long  as  they  were  all  present  or  sub- 
sequently ratified  what  was  done  by  those  who  were  present. 

We  do  not  overlook  the  contention  of  counsel  that  the  mem- 
bers of  appellant  who  participated  in  the  proceedings  to  sell 
the  church  property  did  not  constitute  a  majority  faction. 
The  findings  of  the  trial  court  are  to  the  contrary,  and  do  not 
seem  to  be  against  the  clear  preponderance  of  the  evidence. 

It  follows  that  the  judgment  must  be  affirmed,  though  many 
of  the  reasons  for  it  assigned  by  the  trial  court  are  unsound 
as  we  have  seen.  Under  the  facts,  to  all  intents  and  pur- 
poses, the  members  of  the  majority  faction  at  the  time  of  the 
occurrence  in  question  were  all  members  of  the  corporation. 
The  division  was  of  long  standing.  It  had  become  fixed  and 
there  was  such  bitterness  between  the  two  interests  that  ex- 
clusion of  the  minority  was  the  only  means  of  peaoe.  The 
constitution  provided  a  remedy  for  the  unfortunate  situation. 
The  particular  provision  evidently  was  incorporated  to  meet 


Digitized  by 


Google 


64  SUPREME  COUET  OF  WISCONSIN.     [Dia 

Westberg  v.  Kimberly-Clark  Co.  159  Wis.  64. 

just  such  a  situation, — one  which  experience  had  shown  waa 
quite  likely  to  occur,  sooner  or  later.  When  it  did  occur  there 
was  really  left  as  members  of  the  corporation  only  those  who 
composed  the  majority  prior  to  the  division  and  as  there  was 
no  minister,  from  the  necessities  of  the  case,  and  according 
to  the  law  governing  corporations  generally  in  the  absence  of 
some  efficient  prohibition,  they  had  a  right  to  convene  upon 
reasonable  notice  and  act,  or  all  being  present  to  act  without 
previous  notice.  No  one  who  was  present  could  impeach 
what  was  done,  because  the  requirement  for  notice  is  for 
the  benefit  of  the  members  and  presence  waived  it.  Statutory 
and  other  requirements  for  notice  of  meetings  of  stockholders 
may  be  waived  by  their  presence  and  acquiescence.  2  Cook, 
Corp.  (7th  ed.)  §  599;  1  Thompson,  Corp.  (2d  ed.)  §§  824, 
825. 

No  one  who  was  not  of  the  majority  was  entitled  to  notice, 
because,  by  force  of  the  constitution  of  the  corporation,  he 
had  ceased  to  be  a  member  entitled  to  a  voice  in  administer- 
ing the  affairs. 

By  the  Court. — Judgment  affirmed. 


Westbeeg,  Respondent,  vs.  Kimbeiily-Clakk  CoMPAirTy 

Appellant. 

yovemher  18 — Decemter  8,  1914, 

Master  and  servant:  Injury:  Fall  of  elevator:  Contributory  neffligence: 
Questions  for  jury. 

The  platform  of  a  freight  elevator  in  a  paper  mill  stood  open  and  at 
the  level  of  an  upper  floor,  with  a  hale  of  paper  stock  weighing 
700  or  800  pounds  upon  It.  The  cahles  of  the  elevator  were  par- 
tially unwound  and  hung  loose  on  or  below  its  top.  An  employee 
wishing  to  go  to  a  lower  floor  stepped  upon  the  platform,  and  the 
elevator  at  once  fell  to  the  basement  and  he  was  injured.  Held, 
that  the  question  of  his  contributory  negligence  was  for  the  jury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnei^l,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Hooper  &  Hooper, 
and  oral  argument  by  Moses  Hooper. 

For  the  respondent  there  was  a  brief  by  Bouch  &  Hilton, 
Edward  J.  Dempscy,  and  John  F.  Kluivin,  and  oral  argu- 
ment by  Mr,  Kluwin  and  Mr.  Dempsey. 

Timlin,  J.  The  respondent,  an  employee  of  appellant^ 
had  a  verdict  for  $7,500  damages  for  personal  injuries  caused 
by  appellant's  negligence.  The  only  question  raised  upon 
this  appeal  by  the  learned  counsel  for  appellant  is  whether 
there  was  such  affirmative  proof  of  contributory  negligence 
on  the  part  of  the  respondent  that  the  verdict  of  the  jury  slo- 
quitting  respondent  of  such  negligence  has  no  support. 

The  appellant  owns  two  paper  mills  side  by  side,  and  re- 
cessed in  one  but  serving  both  is  a  freight  elevator  which  is 
used  for  conveying  raw  material  called  paper  stock  from  one 
floor  up  to  other  floors  and  is  also  used  by  the  employees  in 
going  from  floor  to  floor.  The  floors  served  by  this  elevator 
are  upon  different  levels  in  each  building,  but  we  find  no 
figures  which  would  enable  us  to  state  the  extent  of  these 
differences.  According  to  evidence  which  the  jury  was  war- 
ranted in  believing,  the  respondent  and  another  employee  in 
the  course  of  their  employment,  desiring  to  descend  to  a  lower 
floor,  found  the  elevator  platform  open  and  level  with  the 
floor  upon  which  they  stood,  and  standing  still  with  a  bale  of 
seven  or  eight  hundred  pounds  of  paper  thereon.  They 
stepped  upon  the  elevator  and  it  at  once  fell  to  the  basement, 
injuring  the  plaintiff.  The  elevator  was  equipped  with  no 
clutch  or  governor  or  other  safety  device.  It  was  lifted  and 
lowered  by  twin  cables  fast(»ned  to  the  arched  top  of  the  ele- 
vator frame  and  passing  around  revolving  drums,  which  the 
evidence  does  not  clearly  describe  either  as  to  location  or  op- 
eration. It  is  inferred  with  probable  accuracy  that  the  ele- 
VoL.  159  —  5 
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vator  was  merely  held  in  place  by  pinching  or  binding  on  the 
sides  and  that  the  cables  were  unwound  from  the  drum  and 
hung  down  more  or  less  into  the  elevator  or  at  least  below  the 
arch  or  upper  portion  of  the  elevator.  An  experiment  was 
made  by  defendant  some  time  later  with  the  elevator  about 
a  foot  and  a  half  below  this  floor,  a  bale  of  paper  thereon, 
and  with  unwound  cables.  Photographs  were  takeii  of  the 
elevator  at  this  time  which  indicate  that  the  cables  would  hang 
down  below  the  arch  or  top  of  the  elevator  to  about  the  height 
of  a  man's  head  from  the  elevator  floor  and  nearly  to  the  top 
of  the  bale  of  paper,  but  on  the  other  or  distant  side  of  the 
elevator  arch.  It  is  argued  that  this  photograph  established 
that  the  loose  cables  were  visible  to  the  plaintiff  when  he  en- 
tered the  elevator  and  that  he  must  have  seen  them  and  from 
this  have  known  the  probable  consequences  of  stepping  onto 
the  elevator  while  it  was  in  this  condition,  and  hence  he  was 
guilty  of  contributory  negligence. 

The  analogy  of  contributory  negligence  at  a  highway  cross- 
ing of  a  railroad  is  invoked.  It  is  said  that  one  who  crosses 
the  railroad  track  in  advance  of  an  approaching  train  seeing 
the  train,  is  guilty  of  contributory  negligence  in  attempting 
to  cross,  and  that  if  he  cross  in  advance  of  such  approaching 
train  without  seeing  the  train  he  is  likewise  guilty  of  negli- 
gence in  not  seeing  the  train,  or  that  he  must  have  seen  had 
he  looked  and  his  statement  that  he  did  not  see  it  will  not 
be  accepted.  But  the  analogy  is  imperfect.  The  railroad 
crossing  is  always  dangerous  to  pedestrians  and  it  furnishes 
a  warning  itself.  An  elevator  standing  at  a  floor  with  seven 
or  eight  hundred  pounds  weight  thereon  and  cables  hanging 
down  is  not  always  dangerous.  That  depends  upon  its  con- 
struction and  its  equipment.  An  approaching  train  is  much 
larger,  much  noisier,  and  much  more  conspicuous  than  a  wire 
cable  or  two  wire  cables.  The  inference  of  danger  from  an 
oncoming  train  is  more  certain  and  the  consequences  of  col- 
lision more  apparent.     One  might  well  enter  an  elevator 
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without  glancing  at  the  cables  or  glancing  over  his  head  and 
not  see  the  cable,  as  plaintiff  testifies  he  did.  The  photo- 
graphs, while  they  make  it  probable,  do  not  make  it  certain 
that  the  cables  hnng  just  in  that  way  at  the  time  of  the  in- 
jury. Indeed,  there  is  the  statement  of  a  witness  that  the 
cables  hung  loose  on  top  of  the  elevator.  Whether  the  plaint- 
iffs conduct  in  entering  the  elevator  as  he  did  was  that  of  an 
ordinarily  prudent  person  was,  we  think,  a  question  of  fact 
for  the  jury.  Even  if  we  were  to  assume  that  the  cables  were 
hanging  loose  as  they  appear  in  the  photograph  at  the  time 
of  the  injury,  that  would  not  be  a  certain  indication  of  dan- 
ger imless  one  observing  the  cables  was  familiar  with  the 
mechanism  of  the  elevator.  We  consider  that  the  question  of 
plaintiff's  contributory  negligence  was  for  the  jury. 
By  the  Court — Judgment  affirmed. 

Keewin,  J.,  took  no  part. 


Estate  of  Bean  :  Cowan,  Appellant,  vs.  Bean  and  another* 
Eespondents. 

November  18 — December  8,  1914. 

WUU:  Mental  capacity:  Evidence:  Preponderance  against  findings  b&- 
low:  Weight:  Physicians:  Hypothetical  questions:  Appointment 
of  guardian:  Effect:  Statute  construed:  "Gifts:'*  Supreme  court: 
Allowance  for  attorneys'  fees, 

1.  The  clear  preponderance  of  the  evidence  In  this  case  Is  held  to 

show,  contrary  to  the  findings  of  the  county  and  circuit  courts, 
that  a  testatrix  had  testamentary  capacity  at  the  time  of  making 
her  will. 

2.  The  opinions  of  physicians  as  to  the  mental  competency  of  a  tes- 

tatrix are  of  little  probative  force  where  they  are  based  upon  the 
facts  assumed  In  a  hypothetical  question  from  which  all  the  mat- 
ters and  evidence  relied  upon  by  the  proponent  were  excluded. 

3.  Where  the  appointment  of  a  guardian  for  an  aged  person  was 
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Bought  because  of  physical  and  not  mental  disabilities,  and  the 
evidence  taken  in  that  proceeding  shows  that  no  guardian  should 
have  been  appointed,  the  appointment  is  of  no  evidentiary  force 
or  weight  upon  the  question  of  the  testamentary  capacity  of  such 
person. 

4.  Sec.  3979,  Stats., — ^providing  that  the  petition  and  order  for  notice 
in  guardianship  proceedings  may  be  filed  and  recorded,  and  if  a 
guardian  is  appointed  all  contracts  except  for  necessaries  and  . 
all  ffifta,  sales,  and  transfers  of  property  by  the  incompetent 
after  such  filing  shall  be  void, — does  not  apply  to  wills  or  lega- 
cies provided  for  in  wills. 

6.  Under  sec.  4041  &,  Stats.,  the  supreme  court  may,  in  a  contest  as  to 
the  probate  of  a  will,  fix  the  amount  to  be  allowed  as  attorneys' 
fees  for  work  done  in  that  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bcrnell,  Circuit  Judge.     Reversed. 

This  action  involves  a  will  contest.  The  testatrix,  Ann 
Bean,  made  her  will  on  July  13,  1910,  and  died  in  July, 
1912.  On  July  8,  1910,  a  petition  was  filed  in  the  county 
court  of  Winnebago  county  for  the  appointment  of  a  guardian 
for  Ann  Bean,  which  alleged  among  other  things  that  she 
was  mentally  incompetent  because  of  total  blindness  which 
had  existed  for  more  than  twenty-five  years,  because  of  her 
advanced  age  and  of  a  recent  accident  which  she  had  suf- 
fered, and  because  of  physical  disability  and  a  weak  mind. 
A  hearing  was  had  on  such  petition  and  on  August  13,  1910, 
one  Edwards  was  appointed  guardian  for  the  alleged  incom- 
pf'tent.  The  deceased  by  her  will  gave  all  of  her  property 
to  two  nephews  and  one  niece.  Her  surviving  heirs  at  law 
were  a  brother,  who  was  blind,  two  sisters,  twenty-nine  nieces 
and  nephews,  two  grandnephews,  and  one  grandniece.  The 
appraised  value  of  her  property  was  $4,283.70.  The  de- 
ceased had  lived  for  many  years  in  a  house  occupied  by  her 
sister  and  her  sister's  son  and  his  wife  and  their  children. 
Objection  was  made  to  the  allowance  of  the  will  to  probate 
on  the  ground  that  the  testatrix  was  mentally  incompetent  to 
make  a  will  and  on  the  further  ground  that  the  will  was  the 
result  of  undue  influence.     The  contest  was  heard  in  the 
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county  court  and  that  court  held  that  there  was  no  evidence 
of  undue  influence;  but  further  held  that  the  testatrix  did  not 
have  testamentary  capacity  when  the  will  was  made.  From 
the  order  and  judgment  of  the  county  court  refusing  to  admit 
the  will  to  probate  an  appeal  was  taken  to  the  circuit  court. 
In  that  court  the  case  was  tried  in  part  on  the  original  rec- 
ord and  on  some  additional  testimony  which  was  offered. 
The  circuit  court  found  as  a  fact  that  when  the  will  was  exe- 
cuted and  for  some  time  prior  thereto  the  testatrix  had  and 
was  suffering  from  senile  dementia  and  that  by  reason  of 
such  disease  she  was  wholly  incapacitated  to  make  a  will,  and 
that  the  paper  purporting  to  be  her  will  was  not  a  sane  and 
intelligent  expression  of  her  testamentary  purposes  for  the 
disposition  of  her  property,  and  that  she  was  lacking  in  men- 
tal capacity  to  make  a  valid  will  and  wholly  incompetent  to 
do  so.  The  court  further  found  that  no  undue  influence  was 
exercised  over  the  testatrix.  The  order  and  judgment  of  the 
coimty  court  were  aflBrmed,  and  from  the  judgment  of  afBrm- 
ance  an  appeal  was  taken  to  this  court. 

For  the  appellant  there  was  a  brief  by  Carter  <&  Pedrick, 
and  oral  argument  by  S.  M.  Pedrick  and  W,  N.  Powers. 

For  the  respondents  there  was  a  brief  by  John  W.  Hvme 
and  Silas  Bidlard,  and  oral  argument  by  Mr,  Hume. 

Barnes,  J.  This  case  involves  a  question  of  fact  pure 
and  simple.  It  has  been  carefully  tried  by  a  capable  county 
judge  of  recognized  ability  who  has  long  been  an  honored 
member  of  the  bar  of  this  court.  It  has  been  tried  a  second 
time  by  an  able  and  experienced  circuit  judge,  who  has 
reached  the  same  conclusion  as  did  the  county  judge.  We 
approach  the  matter  of  overturning  the  findings  of  fact  made 
by  those  two  courts,  with  some  misgivings.  The  findings 
may  not  be  disturbed  unless  they  are  against  the  clear  pre- 
ponderance of  the  evidence,  and  there  is  certainly  some  evi- 
dence to  support  them.  The  case  is  here,  and  it  is  the  duty 
of  this  court  to  reach  what  it  deems  to  be  a  correct  conclusion, 
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always  bearing  in  mind  the  effect  that  should  and  must  be 
given  to  findings  of  fact  made  by  judges  who  have  heard  the 
testimony  and  had  the  opportunity  to  see  the  witnesses  who 
gave  it.  The  will  was  short  and  easily  understood  and  made 
a  rational  disposition  of  the  property  of  the  testatrix. 

A  brief  synopsis  of  the  evidence  offered  in  behalf  of  the 
proponent  will  first  be  given.  It  is  of  two  kinds :  that  deal- 
ing with  Ann  Bean's  condition  on  the  day  the  will  was  made 
and  that  relating  to  her  prior  condition.  She  had  been  blind 
for  about  twenty-five  years  before  she  made  her  will.  She 
occupied  a  couple  of  rooms  in  the  house  of  her  sister  Mrs. 
Piigh,  where  she  did  her  own  cooking  and  cared  for  herself 
as  well  as  she  could.  Five  or  six  weeks  before  the  will  was 
made,  while  she  was  lighting  a  fire,  her  clothing  caught  fire 
and  she  was  seriously  burned  and  suffered  a  great  deal  of 
pain  from  the  injury.  She  was  attended  by  Dr.  Schallern 
of  Ripon,  who  had  been  her  physician  for  some  time.  On 
July  12th  she  asked  Charles  Jones,  a  neighbor,  to  write  a 
letter  for  her  to  Dr.  Schallern  requesting  him  to  bring  over 
diaries  Cowan,  a  banker  at  Ripon,  to  draw  her  will.  Tliu 
letter  was  written,  and  the  following  day  Dr.  Scliallcrn  came 
to  Ann  Bean's  home.  The  doctor  was  accompanied  by  his 
son,  Mr,  Cowan,  and  Dr.  Hall,  another  Berlin  physician. 
Dr.  Hall  seems  to  have  been  taken  along  for  the  purpose  of 
ascertaining  the  mental  condition  of  Miss  Bean.  The  two 
doctors  in  substance  testified  that  she  told  them  she  wanted 
to  make  her  will  and  of  the  disposition  she  wanted  to  make 
of  her  property.  They  say  they  talked  with  her  about  half 
an  hour  to  ascertain  her  mental  condition  and  that  they  ar- 
rived at  the  conclusion  that  it  was  good  and  that  she  was  per- 
fectly competent  to  make  her  will.  Mr.  Cowan,  and  Charles 
Jones  who  was  called  in  to  witness  the  will,  corroborated  the 
testimony  of  the  physicians  and  expressed  the  opinion  that 
she  was  entirely  competent  to  dispose  of  her  property.  Dr. 
Schallem's  son,  who  was  present  and  was  one  of  the  wit- 
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uesses  to  the  will,  testified  that  in  his  opinion  her  mental  con- 
dition was  perfect  at  the  time  the  will  was  made.  As  far 
as  the  record  discloses,  all  five  of  these  witnesses  were  en- 
tirely disinterested.  Rose  Fuller,  a  sister  of  the  wife  of 
!Mi$s  Bean's  nephew,  David  Pugh,  had  been  living  in  the 
same  house  with  Miss  Bean  since  the  1st  of  July  and  talked 
with  her  from  time  to  time,  including  the  day  the  will  was 
made.  The  witness  said  Miss  Bean's  mind  seemed  to  be  per- 
fectly natural  and  she  thought  it  was  very  sound.  She  testi- 
fied that  Miss  Bean  told  her  after  the  will  was  made  that  she 
was  glad  that  "it  was  done  and  it  was  done  as  it  should  be." 
Hugh  Williams,  a  near  neighbor,  who  had  known  Miss  Bean 
for  thirty-five  years,  testified  that  he  had  seen  and  talked  with 
her  quite  frequently  up  to  the  time  of  the  execution  of  the  will 
and  that  in  his  opinion  her  mental  condition  was  all  right  on 
the  occasion  of  his  visits.  He  talked  with  her  on  the  ^evening  of 
the  day  the  will  was  made  and  she  told  him  about  it  and  that 
she  was  glad  that  it  was  over  with.  In  the  opinion  of  the 
witness  she  was  mentally  competent  to  transact  business  on 
the  day  the  will  was  made. 

The  foregoing  is  all  of  the  testimony  specifically  directed 
to  the  mental  competency  of  Miss  Bean  on  July  13,  1910. 

In  addition  to  the  evidence  of  the  witnesses  Jones,  Fuller, 
and  Williams,  who  testified  to  the  mental  condition  of  Miss 
Bean  before  and  after  the  execution  of  the  will,  a  number  of 
other  neighbors,  acquaintances,  and  relatives  expressed  the 
opinion  that  she  was  of  sound  mind,  basing  their  judgment 
on  conversations  occurring  near  the  time  the  will  was  made. 

Mrs.  Plantz  knew  Miss  Bean  thirty-five  or  forty  years. 
They  lived  about  a  half  a  mile  apart.  She  said  she  used  to 
visit  Miss  Bean  and  could  talk  with  her  as  well  as  with  any 
person.  Remembered  when  she  was  burned ;  saw  her  after 
that  several  times  and  talked  with  her;  she  suffered  a  good 
deal  from  the  bums.  Her  memory  .was  all  right  as  far  as 
the  witness  could  see.     If  she  asked  her  any  questions  she 
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answered  them  all  right.  Saw  her  frequently  until  she  died. 
She  was  a  little  odd  because  she  was  blind,  and  acted  kind  of 
funny,  but  otherwise  she  was  all  right  so  far  as  the  witness 
could  see.  Jennie  Miller,  the  daughter  of  Mrs.  Plantz,  testi- 
fied that  she  visited  Miss  Bean  two  or  three  times  a  year  and 
as  far  as  she  could  see  her  mind  was  perfect.  Saw  her  twice 
after  she  was  burned,  once  three  or  four  days  after  and  then 
three  or  four  weeks  later.  The  first  time  her  physical  condi- 
tion was  not  all  right,  but  she  thought  her  mental  condition 
was.  The  second  time,  she  talked  with  her  and  thought  her 
mental  condition  was  all  right;  saw  no  change  from  what  she 
had  been  during  the  years  before.  William  Park,  a  neighbor, 
testified  that  he  saw  and  talked  with  Miss  Bean  frequently  be- 
fore and  after  she  was  burned  and  that  she  appeared  to  be  all 
right  at  all  times.  This  witness  testified  that  she  told  him  that 
Attorney  Weisbrod  was  sent  out  there  by  her  sister  Mrs.  Davis 
to  make  a  will,  and  that  she  didn't  like  him  and  would  not  do 
anything  for  him.  Mrs.  Thrall  lived  about  a  mile  and  a  half 
from  Miss  Bean  and  knew  her  for  forty-five  years  and  visited 
her  quite  frequently.  She  called  on  Miss  Bean  about  a  week 
after  she  was  burned  and  had  a  talk  with  her;  talked  about 
the  weather  and  such  things  as  that.  Miss  Bean  was  glad  to 
see  her  and  wanted  her  to  come  again.  She  came  back  in  a 
month  and  Miss  Bean  asked  her  many  questions  about  busi- 
ness and  the  neighbors.  She  was  very  much  better.  She 
spoke  about  folks  being  good  to  her  while  she  was  sick.  Her 
talk  was  not  incoherent  or  disconnected.  Saw  her  afterwards 
in  September.  She  recognized  witness'  voice  inunediately, 
talked  about  the  farm,  asked  after  witness'  husband  and 
wanted  to  know  how  he  was,  and  said  she  would  be  glad  to 
have  him  come  and  see  her.  Witness  thought  that  at  all  times 
her  mind  was  sound.  ^  William  Pugh,  a  nephew  of  Miss  Bean 
and  a  brother  of  the  beneficiaries  in  her  will,  said  he  saw  her 
about  the  1st  of  July,  1910,  and  that  she  then  told  him  how 
she  was  burned;  next  saw  her  the  first  part  of  August    "She 
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adked  if  there  were  any  sales  of  shoes  going  on  iu  town,  and 
I  said  *Yes.' "  "She  asked  me  if  I  would  get  her  a  pair  if 
she  gave  me  the  money,  and  I  said  I  would.  She  also  asked 
me  to  get  some  home-made  wine  if  I  could  get  it.  She  gave 
me  two  dollars  to  buy  shoes  and  a  dollar  for  the  wine.  I 
could  not  get  the  size  shoes  she  wanted,  but  sent  the  wine  to 
her.''  Later  in  August  he  called  on  her,  and  she  told  him 
that  he  owed  her  $2.  He  did  not  have  the  change  at  this  time 
and  did  not  sec  her  again  until  December,  when  he  offered 
the  $2  to  her  and  she  told  him  to  keep  it,  that  she  would  make 
him  a  present  of  it.  She  spoke  to  witness  once  about  her 
will  and  said  that  Weisbrod  had  been  out  there,  but  she  would 
not  have  him  make  her  will,  but  she  said  she  had  made  one. 
This  witness  resided  in  Oshkosh.  Richard  Pugh,  who  was 
intimately  acquainted  with  Miss  Bean,  said  that  he  never  saw 
anything  wrong  with  her  before  she  was  burned  and  that  she 
transacted  her  ovm  business  and  used  good  judgment.  Never 
had  any  idea  but  what  she  was  all  right  up  to  the  time  the 
will  was  made. 

Aside  from  the  medical  testimony  offered,  the  contestants 
swore  eleven  witnesses  who  knew  Miss  Bean  in  her  lifetime 
and  who  expressed  an  opinion  as  to  her  mental  competency 
and  detailed  the  reasons  for  their  belief.  Most  of  them  were 
interested  in  having  the  will  set  aside. 

L.  Williams's  testimony  tended  to  show  that  Miss  Bean 
was  sane  both  before  and  after  she  was  burned.  He  simply 
said  that  her  memory  was  not  so  good  in  1910  and  1911  as  it 
had  been.  Mrs.  Ethel  Bean's  testimony  hardly  tends  to  show 
insanily  before  the  will  was  made.  She  testifies  to  facts 
occurring  thereafter,  however,  which  would  indicate  that 
Miss  Bean  was  not  in  her  right  mind.  Ellen  Bean  said  that 
she  had  heard  Ann  say  that  she  would  remember  Alvin  Bean 
in  her  will.  Saw  her  shortly  after  she  was  burned ;  she  didn't 
know  anything;  she  couldn't  understand  anything  I  said  to 
her;  she  didn't  say  much  of  anything;  she  was  very  low  that 
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day ;  her  fingers  and  hand  were  burned  almost  to  the  bone  and 
she  suffered  greatly  and  was  more  or  less  delirious ;  the  year 
before  she  was  at  my  house  over  a  week  and  had  a  pretty 
bright  mind  at  that  time. 

August  Semrau  talked  with  Miss  Bean  at  some  indefinite 
time  after  she  was  burned ;  thought  she  was  a  little  out  of  the 
way  because  she  repeated  statements  she  had  made  and  asked 
the  same  questions  more  than  once.  Thought  from  the  way 
she  talked  that  she  wasn't  competent  to  do  business.  Mrs.  Ed 
Williams  thought  she  saw  Miss  Bean  in  1907,  1908,  1909, 
and  1910,  but  didn't  remember  much  about  it.  Saw  her  on 
July  30, 1910.  Ann  did  not  recognize  her.  "I  told  her  who 
I  was,  and  after  I  told  her  over  and  over  she  w^as  able  to  rec- 
ognize me."  She  asked  two  or  three  times  how  witness  came. 
"When  I  saw  her  in  July,  1910, 1  didn't  think  she  was  sound* 
I  shouldn't  say  she  was  able  to  make  a  will  at  that  time."  Saw 
ber  again  in  April,  1911.  "I  had  to  tell  her  more  than  once 
who  I  was  before  she  recognized  me.  W^e  didn't  talk  very 
much  because  I  didn't  think  she  was  able  to  talk  a  great  deal." 

Mrs.  R.  C.  Lloyd  saw  Miss  Bean  during  the  spring  of  1907^ 
1908,  and  1909  occasionally,  now  and  then,  not  very  often. 
"She  was  getting  kind  of  forgetful.  Her  memory  didn't  seem 
to  be  the  same  as  it  used  to  be.  I  couldn't  tell  when  I  first 
noticed  a  change.  Well,  her  mind  wasn't  the  same  before 
she  was  burned ;  that  is,  she  used  to  talk  the  same  thing  over 
and  promised  this  and  promised  that  and  never  fulfilled  her 
promises."  **Rhe  was  burned  on  June  4,  1910.  I  was  there 
sitting  up  with  her  Wednesday  night."  "Well,  she  talked  a 
good  deal  and  I  never  paid  any  attention  to  what  she  said. 
She  said  The  roof  is  coming  down  on  me.'  "  "About  a  week 
after  this  I  was  there  and  she  didn't  recognize  me  and  I 
couldn't  make  her  understand  who  I  was.  I  should  say  from 
what  I  saw  of  her  on  those  visits  that  she  was  not  sound  .  .  . 
or  would  have  been  able  to  carry  in  her  mind  the  extent  of  her 
property  and  the  persons  who  were  the  natural  objects  of  her 
bounty." 
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Hannah  Bean  saw  Ann  Bean  freqtiently  in  1906,  1907, 
1908,  and  1909.  ''She  was  sometimes  very  good  and  after 
that  very  changeable."  Witness  did  not  notice  any  change  in 
her  mental  condition  the  first  time  she  saw  her.  Saw  her 
changing  in  1911.  "Before  she  was  burned  I  went  up  to  her 
and  shook  hands  with  her  and  she  didn't  know  me.''  "She 
talked  to  me.  I  forgot  what  she  said.  She  had  no  right 
talk."  "Her  mind  kept  to  me  just  the  same,  changeable  all 
the  time."  "I  was  there  in  1911."  "That  night  I  was  with 
her  by  the  bed  and  she  said,  'He's  a  dog  to  me,  take  that  dog 
out,  he  will  bite  me.'  I  couldn't  see  any  dog."  "Every  time 
I  went  there  she  told  me  to  lock  the  door,  she  didn't  want  any- 
body in."  "Her  mind  was  different  from  other  persons'.  I 
couldn't  call  it  sound.  I  guess  for  my  part  I  would  call  it 
unsound."  "She  told  me  one  day  that  there  was  a  board 
where  she  sat  on  the  wheel  chair,  I  should  find  the  board,  and 
she  made  me  hunt  around  all  day  for  the  board  and  I  couldn't 
find  any  board."  Witness  had  conversation  with  Miss  Bean 
prior  to  July  13,  1910,  and  she  said  she  would  leave  Alvin 
Bean  $1,700.  If  we  correctly  understand  the  record,  Alvin 
Bean  was  the  son  of  the  witness. 

It  will  be  noted  that  this  testimony  relates  very  largely  to 
the  condition  of  Miss  Bean  at  a  time  subsequent  to  the  mak- 
ing of  the  will. 

William  Bean  testified  that  he  knew  Ann  all  his  life.  She 
died  in  June,  1912,  when  witness  was  thirty-seven  years  old. 
Visited  her  two  or  three  times  a  year.  She  used  to  be  quite 
jolly.  "Afterwards  I  noted  a  change,  about  five  years  ago. 
T  would  get  one  word  maybe,  that  would  be  all,  then  she  w^is 
gone."  "She  seemed  worried.  I  noticed  the  change  during 
the  five  years."  "Seemed  to  be  coming  on  gradually."  "I 
didn't  see  her  after  she  was  burned."  Saw  her  three  times 
during  the  month  before  she  was  buried.  On  one  occasion 
she  did  not  know  witness;  on  another  occasion  she  did  seem 
to  know  him.     The  last  time  she  didn't  realize  anvthing. 

Ben  Edwards:  Was  appointed  guardian  for  Ann.     After 
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that  he  went  to  see  her  about  the  middle  of  August^  1910. 
Saw  her  a  couple  of  months  later.  On  the  first  day  witness 
saw  her  he  thought  about  her  physical  condition  more  than 
her  mental  state.  "The  first  time  that  I  discovered  to  my 
satisfaction  that  her  mind  was  unsound  was  after  her  sister's 
death,"  which  occurred  in  December,  1910.  "I  saw  her  sev- 
eral times  before  that."  Witness  saw  Ann,  but  not  very 
much,  while  he  was  taking  the  inventory.  She  did  not  really 
discuss  her  property  with  him.  On  September  16th  the  ap- 
praisers were  there.  At  this  time  witness  talked  with  Ann 
Bean  about  her  property  and  discussed  each  of  the  obligations 
with  her.  "She  was  exceedingly  bright  that  day.  She  seemed 
to  have  her  mind  good  that  day.  She  didn't  know  how  much 
interest  had  been  paid,  but  she  was  satisfied.  We  consulted 
with  her  and  she  said  'Yes,'  that  is  all  that  she  would  say." 
"Q.  But  she  had  at  that  time  an  appreciation  of  what  her 
property  was  and  how  much  it  was  ?  A.  W^eU,  she  seemed  to 
bo  real  rational  that  day." 

The  foregoing  evidence  was  given  in  the  county  court  In 
the  circuit  court  the  witness  testified  that  a  few  days  after  he 
qualified  as  guardian  he  went  to  see  Miss  Bean  and  that  she 
was  waving  her  hands  and  raising  her  feet  as  if  she  were 
climbing  a  ladder.  Witness  learned  of  Ann's  property  mostly 
from  her  sister  Mrs.  Pugh.  Before  he  had  been  appointed 
guardian  he  hadn't  seen  Ann  for  twenty  years. 

Etta  Bean  testified  that  Dr.  Schallern  told  her  that  Ann 
was  not  capable  of  taking  care  of  her  property  and  that  a 
f^nardian  should  be  appointed.  This  was  on  July  6,  1910. 
The  day  after  she  was  burned  she  was  very  weak.  Her  mind 
wasn't  as  strong  as  it  had  been.  She  seemed  to  know  witness, 
but  was  not  able  to  converse.  Saw  her  on  the  7th  of  July. 
She  didn't  seem  to  be  rational.  Would  ask  kind  of  queer 
questions  about  things  that  hadn't  happened.  Said  she  had 
been  by  witness'  place,  and  she  had  not,  and  asked  about  a 
new  house  in  a  certain  place  where  there  was  no  new  house 
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built  Asked  about  an  old  lady  who  had  died  several  years 
before  and  who  she  knew  was  dead.  This  witness  detailed 
various  visits  made  to  Miss  Bean  up  to  the  time  of  the  ap- 
plication for  the  appointment  of  a  guardian  on  July  8th,  and 
testified  to  actions  and  talk  of  Miss  Bean  which  indicated  that 
she  was  not  of  sound  mind.  On  the  9th  the  witness  served 
notice  of  the  application  for  a  guardian  on  Ann  and  found 
her  in  a  nervous,  excitable,  and  very  poor  condition  to  under- 
stand. She  did  make  her  understand,  however,  what  it  was. 
It  took  a  few  minutes.  Saw  her  again  on  July  16th,  when 
she  appeared  quite  stupid,  and  again  on  July  25th,  when  she 
seemed  to  get  wild  and  screamed  and  said  '*  *I  am  afraid  of 
you,'  and  tried  to  climb  the  wall.''  Did  not  go  there  after 
that. 

E.  W.  Weisbrod,  an  attorney  residing  in  the  city  of  Osh- 
kosh,  knew  Ann  since  1905.  In  August,  1909,  at  the  request 
of  Mrs.  Davis,  who  was  a  sister  of  Ann  and  Mr.  Pugh,  wit- 
ness went  to  place  where  Ann  was  staying  to  draw  her  will. 
Spent  considerable  time  with  her  trying  to  ascertain  whether 
she  knew  anything  about  the  extent  of  her  property  or  knew 
enough  to  make  a  testamentary  disposition  of  it.  Was  un- 
able to  get  anything  out  of  Ann  that  would  enable  him  to 
draw  her  will,  and  he  states  that  at  that  time  she  was  men- 
tally incompetent  to  make  a  will.  He  went  to  her  home  on 
July  9,  1910,  at  the  request  of  Mrs.  Davis,  for  the  purpose 
of  drawing  her  will.  At  this  time  she  was  lying  on  the  cot 
all  bandaged  up  and  did  not  recognize  him.  Couldn't  make 
her  realize  who  he  was.  Tried  to  talk  with  her  about  her  busi- 
ness. "She  never  understood  a  word  I  was  talking  about." 
"She  didn't  seem  to  comprehend  what  I  came  for."  Tried 
to  talk  of  her  property  and  of  her  relatives  and  who  she  wished 
to  leave  her  property  to.  Didn't  get  any  expression  from  her 
along  that  line  whatever.  Remained  possibly  an  hour  with 
her  and  tried  to  get  a  statement  from  her  from  which  to  draw 
her  will.     Didn't  draw  her  will  because  he  couldn't  get  the 
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information.  "The  woman  was  physically  incapable.  She 
didn't  have  the  capacity  to  understand.  She  was  very  child- 
ish to  me.  She  talked  childish,  it  was  on  that  crying  and 
whining  order,  kind  of  melancholy  I  would  call  it."  "I  gave 
it  up  as  useless."  She  was  much  worse  than  she  had  been  in 
the  previous  August. 

Two  physicians,  Doctors  Russell  and  Brown,  testified,  in 
answer  to  a  hypothetical  question,  that  Miss  Bean  was  de- 
mented and  that  they  did  not  consider  that  she  was  mentally 
competent  to  transact  business  or  make  a  will  on  July  13, 
1910.  The  nature  of  her  ailment  was  said  to  be  senile  de- 
mentia. The  characteristics  of  the  disease  were  said  to  be 
loss  of  memory,  especially  of  recent  events,  inability  to  recall 
things  that  recently  occurred,  liability  to  make  appointments 
and  forget  them,  and  to  dispute  correct  bills  or  want  to  pay 
them  a  second  time,  inability  to  carry  on  an  extended  conver- 
sation, incoherence,  failure  of  will  power,  stubbornness  at  the 
beginning  of  the  disease,  extreme  feebleness  and  childishness 
toward  the  end,  inability  to  call  familiar  objects  by  their  right 
names,  extreme  penuriousness,  hallucinations,  and  crying  fits. 
Often  those  affected  become  immoral.  Dr.  Russell  said  some- 
times the  disease  developed  slowly,  so  that  it  would  be  a 
series  of  years  before  it  became  apparent  to  onlookers.  In 
other  cases  it  develops  quite  rapidly.  Usually  it  would  de- 
velop in  a  year  or  two.  After  one  begins  to  have  hallucina- 
tions he  or  she  would  be  incompetent  to  make  a  will,  although 
such  a  person  might  be  pretty  bright  on  some  subjects  at 
times.     Dr.  Brown  testified : 

"My  answer  to  the  hyi)otlietical  question  included  all  the 
conditions  in  the  question  and  as  of  the  last  time  mentioned 
in  that  question.  That  was  throuerh  and  including  some  time 
in  1911.  I  don't  think  a  person  would  have  mental  capacity 
sufficient  to  hold  toprether  in  their  mind  what  their  property 
was  or  the  natural  objects  of  their  bounty,  in  this  individual 
case.     I  couldn't  state  for  how  long  a  period  before  that." 
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These  two  physicians  were  no  doubt  both  capable  and  hon- 
est, and  no  just  criticism  can  be  made  of  the  testimony  given 
by  them.  Their  opinion  was  based  on  an  assumed  state  of 
facts.  Every  particle  of  evidence  on  which  the  proponent 
relies  was  excluded  from  the  question,  and  some  of  the  facts 
stated  therein  have  no  satisfactory  evidentiary  basis.  Taking 
all  of  Dr.  Brown's  evidence,  it  is  doubtful  as  to  whether  he 
thought  she  was  incompetent  when  the  will  was  made.  Dr. 
Russell's  evidence  indicated  that  the  disease  was  slow  in  de- 
veloping, and  that  it  might  be  difficult  to  determine  when  the 
border  line  between  sanity  and  insanity  had  been  passed,  but 
he  thought  that  after  the  hallucinations  began  the  mind  was 
insane  at  all  times. 

If  we  correctly  understand  the  evidence  of  the  physicians, 
old-age  insanity  seldom  comes  on  suddenly.  There  is  a  grad- 
ual weakening  or  breaking  dowTi  of  the  mental  faculties,  which 
is  ordinarily  slow  and  invariably  progressive.  The  mind 
gradually  loses  its  alertness  and  power  of  concentration  until 
it  is  no  longer  capable  of  forming  an  intelligent  judgment. 
When  that  period  arrives,  it  is  probable  that  there  are  no 
lucid  intervals,  although  the  person  afflicted  may  be  brighter 
at  some  periods  than  at  others.  1  Wharton  &  S.  Med.  Jurisp.. 
sec.  699 ;  2  Tuke,  Diet  of  Psychological  Med.  p.  872 ;  3  Witt- 
haus  &  B.  Med.  Jurisp.  etc.  221,  257,  263. 

The  question  here  is :  What  was  Ann  Bean's  mental  condi- 
tion on  July  13,  1910?  The  county  court  thought  that  she- 
was  suffering  from  senile  dementia  when  she  died  and  that 
the  disease  had  progressed  so  far  when  the  will  was  made  that 
she  was  not  able  to  appreciate  the  kind  and  amount  of  prop- 
erty which  she  had  nor  to  intelligently  select  the  objects  of 
her  bounty. 

The  circuit  judge  in  his  opinion  stated  that  under  certain 
decisions  which  he  cited  he  would  be  inclined  to  hold  the  tes- 
tatrix competent  were  it  not  for  the  guardianship  proceed- 
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ings,  the  force  that  he  thought  should  be  given  to  see.  3979, 
Stats.,  and  the  decision  of  the  county  court. 

The  evidence  tending  to  show  mental  incompetency  when 
the  will  was  made  is  weak.  The  deliriousness  and  incoher- 
ence testified  to  after  Miss  Eean  was  seriously  burned  are  w^ell 
accounted  for  by  the  fact  that  she  was  suffering  intense  pain 
from  her  burns.  If  for  the  moment  we  pass  the  testimony 
of  Mr.  Weisbrod  and  Mrs.  Etta  Bean,  little  was  shovyrn  except 
forgetfulness  on  the  part  of  the  testatrix,  who  was  about  sev- 
enty years  old  when  the  will  was  made.  There  are  a  whole 
lot  of  people  who  are  forgetful  long  before  they  reach  this  age 
and  who  have  an  annoying  habit  of  Usking  the  same  question 
more  than  once,  but  who  are  not  insane.  True,  she  did  not 
recognize  some  people  who  called  on  her.  But  she  had  been 
totally  blind  for  twenty-five  years.  The  testimony  of  Etta 
Bean  relates  to  the  condition  of  Ann  after  she  was  burned, 
and  she  admits  that  Ann's  mental  condition  seemed  to  im- 
prove after  her  bums  began  to  heal  up. 

The  strongest  item  of  evidence  produced  by  the  contestants 
was  that  given  by  Mr.  Weisbrod.  When  he  visited  Miss  Bean 
in  1909  she  was  either  insane  or  was  shamming  insanity,  ac- 
cording to  his  evidence.  There  are  some  indications  that  she 
was  shamming.  At  this  time  she  was  away  from  home  visit- 
ing relatives  and  had  expressed  no  desire  to  make  a  will,  nor, 
as  far  as  we  can  learn  from  the  record,  sent  for  Mr.  Weis- 
brod for  this  or  any  other  purpose.  He  seems  to  have  been 
sent  at  the  instance  of  her  sister  Mrs.  Davis.  Whoever  sent 
him  must  have  thought  that  she  was  competent  to  make  a  wilL 
She  was  blind  and  feeble  and  away  from  home  among  rela- 
tives who  were  apparently  anxious  that  she  should  make  a 
will  that  would  redound  to  their  benefit  and  one  which  in  all 
probability  she  did  not  want  to  make.  If  she  was  insane  in 
August,  1909,  with  an  incurable  form  of  insanity  which  ad- 
mitted of  no  intervals  of  lucidity,  it  is  strange  that  no  one 
else  found  her  in  any  such  condition  until  she  was  burned 
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«arly  in  the  following  June.  Mr.  Weisbrod  came  to  see  her 
again,  at  the  instance  of  Mrs.  Davis,  four  days  before  she 
made  her  will  He  could  not  get  her  to  talk  and  thought  she 
was  worse  than  when  he  saw  her  the  preceding  August.  This 
•evidence  is  significant,  although  it  might  be  said  that  Ann 
did  not  want  Weisbrod  to  draw  her  will  and  did  not  send  for 
him. 

Giving  due  weight  to  the  evidence  of  Mr.  Weisbrod  and  to 
that  of  the  other  witnesses  who  were  produced  by  the  con- 
testants, we  think  the  clear  preponderance  of  the  evidence  is 
to  the  effect  that  Miss  Bean  had  testamentary  capacity  on 
July  13,  1910.  Her  family  physician  should  know  more 
about  her  condition  than  any  one  else,  and  there  is  nothing  to 
show  that  he  had  any  interest  or  bias  in  the  matter.  The  ex- 
perience and  training  of  physicians  is  such  that  they  ought  to 
be  able  to  form  reasonably  correct  conclusions  on  the  condi- 
tion of  a  person's  mind.  It  is  on  the  result  of  their  judg- 
ment and  experience  that  alleged  insane  persons  are  com- 
mitted to  our  state  institutions.  If  all  of  the  testimony  had 
been  before  Doctors  Bussell  and  Brown  and  they  then  ex- 
pressed the  opinion  that  she  was  insane  when  she  made  what 
purported  to  be  her  will,  their  opinions  would  have  much 
countervailing  weight  As  it  is,  while  their  evidence  was 
competent  and  proper,  its  probative  force  was  very  small.-' 
Nineteen  out  of  every  twenty  persons  would  probably  express 
the  opinion  that  Miss  Bean  was  insane,  if  they  had  before 
them  only  the  matters  stated  in  the  hypothetical  question  and 
assumed  them  to  be  true.  It^eems  to  us  the  figures  would  be 
pretty  nearly  reversed  if  these  same  persons  were  asked  for 
an  opinion  based  on  the  entire  evidence.  The  evidence  of 
Doctors  Schallem  and  Hall  was  strongly  corroborated  by  a 
number  of  witnesses  who  had  frequent  opportimities  to  ob- 
serve Miss  Bean's  condition  and  who  were  disinterested.  The 
case  on  its  facts  is  to  our  minds  weaker  than  that  made  by  the 
K5ontestants  in  the  Bldkely  Will  Case,  48  Wis.  294,  4  N.  W. 
Vol.  159  —  6 
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337,  where  the  decision  of  the  circuit  court  was  reversed  and 
the  testatrix  was  held  competeut  to  make  a  will.  The  Cole 
WiU  Case,  49  Wis.  179,  5  N.  W.  346,  presented  a  still  stronger 
showing  of  mental  incompetency,  although  it  is  proper  to  state 
that  in  this  case,  as  well  as  in  the  Silverthom  Will  Case,  68 
Wis.  372,  32  N.  W.  287,  the  wills  were  sustained  in  the  cir- 
cuit court 

As  we  read  the  decision  of  the  circuit  judge,  he  would  have 
sustained  the  will  were  it  not  for  the  guardianship  proceed- 
ings and  the  provisions  of  sec.  3979,  Stats. 

The  first  consideration  would  ordinarily  be  quite  persua- 
sive. It  has  no  force  here  that  we  can  see,  because  the  evi- 
dence taken  before  the  county  judge  in  the  guardianship  pro- 
ceedings is  before  us,  and  shows  that  the  appointment  wa» 
sought  because  of  physical  and  not  mental  disabilities  and 
that  no  guardian  should  have  been  appointed  on  the  showing 
made. 

Sec.  3079  provides  that  after  the  order  for  notice  has  been 
issued,  the  petitioner  may  cause  a  copy  of  the  petition,  with, 
a  copy  of  the  order  for  notice,  to  be  filed  and  recorded  in  the 
office  of  the  register  of  deeds,  and  if  a  guardian  shall  be  ap^ 
pointed  upon  the  application,  all  contracts  except  for  neces- 
saries at  reasonable  prices,  and  all  gifts,  sales,  and  transfers^ 
of  property  by  the  incompetent  after  such  filing,  shall  be  void. 

The  trial  court  was  of  the  opinion  that  a  legacy  is  a  gift 
and  that  if  the  statute  had  been  followed  Miss  Bean  would 
absolutely  have  been  precluded  from  making  a  valid  will,  and 
that  the  policy  of  the  statute  is  to  prevent  the  making  of  valid 
wills  during  the  pendency  of  guardianship  proceedings,  pro^ 
vided  a  guardian  is  appointed  under  them. 

We  do  not  construe  the  statute  as  applying  to  wills  or  lega- 
cies provided  for  by  the  will.  Its  object  and  purpose  seems 
to  be  to  prevent  an  incompetent  from  disposing  of  his  prop- 
erty so  as  to  place  it  out  of  his  control  and  beyond  his  recall 
during  the  pendency  of  the  guardianship  proceedings. 

The  amendment  of  what  is  now  sec  40416,  Stats.,  hj 
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<jh.  231  of  the  Laws  of  1909,  by  dropping  out  the  word  "aris- 
ing," was  evidently  made  to  avoid  the  decision  of  this  court  in 
Oertsen's  Will  127  Wis.  602, 106  N.  W.  1096.  It  is  at  least 
proper  for  this  court  under  the  statute  as  it  now  stands  to  fix 
the  amount  of  attorney  fees  that  shall  be  allowed  for  work 
done  in  this  court.  The  executor  is  directed  to  pay  his  at- 
torneys the  sum  of  $100  for  such  services  besides  actual  dis- 
bursements for  prosecuting  the  appeal.  No  costs  are  awarded 
the  contestants. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  with  directions  to  admit  the  will 
to  probate. 


Emoot)  ana  wile,  Appellants,  vs.  Kimbbbjly-Claek  Com- 
pany, Respondent 
Novemher  18 — December  8,  1914, 

Jfegligence:  Pleading:  Conclusion  of  fact:  Ponds  on  private  grounds: 
Danger  to  children:  Duty  to  fence, 

1.  To  allege  in  a  complaint  that  a  thing  is  unsafe  without  specifying 
how  or  why  it  is  unsafe,  is  to  state  a  mere  conclusion  and  is  not 
sulBcient. 

-2.  As  to  trespassers,  useful  or  lawful  structures  or  objects  upon 
one's  own  land  may,  in  the  absence  of  active  negligence  at  the 
time  of  the  injury,  be  maintained  and  used  in  the  customary 
manner  in  which  they  have  been  in  the  past,  provided  such 
maintenance  and  use  is  not  so  obviously  dangerous  as  to  par- 
take of  the  nature  of  gross  negligence. 

3.  In  the  absence  of  special  danger  or  peculiar  circumstances  there 

is  no  breach  of  duty  to  the  public  in  leaving  unfenced  a  pond  of 
water  located  on  private  property;  and  the  attractiveness  of  the 
water  or  its  nearness  to  a  public  highway  does  not  take  it  out 
of  the  rule  unless  it  is  s6  located  as  to  endanger  the  safety  of 
children  or  other  persons  using  the  highway. 

4.  So  held  as  to  an  artificial  pond,  one  end  of  which  adjoined  a  high- 

way while  from  the  other  end,  about  forty  feet  away,  the  water 
flowed  over  a  gate  in  a  dam  In  a  way  alleged  to  have  been  pe- 
culiarly attractive  to  children, — the  action  being  for  death  of  a  . 
•child  who  fell  from  the  dam  and  was  drowned. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  the  death  of  the  minor  son  of 
plaintiffs.  Defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     Its  material  allegations  are  as  follows : 

"That  on  the  17th  day  of  December,  1913,  and  for  a  long 
time  prior  thereto,  said  defendant  was  engaged  in  the  paper 
manufacturing  business,  and  had  one  of  its  principal  plants 
located  in  the  village  of  Niagara,  Marinette  county,  Wiscon- 
sin. That  the  defendant  company,  for  the  purpose  of  obtain- 
ing water  for  fire  protection,  had  constructed  a  dam  in  close 
proximity  to  the  main  street  in  the  village  of  Niagara,  upon 
land  owned  and  occupied  by  said  defendant,  and  had  thus 
caused  a  pond'  or  pool  about  30  x  40  feet  to  be  formed,  one  end 
of  which  adjoined  said  main  street  of  the  village  of  Niagara, 
which  was  a  public  highway ;  that  the  said  defendant  had  lo- 
cated in  and  as  part  of  said  dam,  a  certain  overflow  gate  over 
which  the  water  flowed  in  such  a  manner  as  to  be  peculiarly 
attractive  and  alluring  to  children  of  tender  age;  that  said 
overflow  gate  was  so  constructed,  located  and  of  such  a  nature 
as  to  be  particularly  dangerous  and  hazardous  to  children  of 
tender  years,  attracted  and  allured  on  said  dam  by  said  water 
falling  over  said  gate ;  that  said  dam  was  located  near  the  main 
street  of  said  village  and  easily  discernible  and  accessible  to- 
children  passing  along  said  main  street ;  that  the  water  on  the 
pond  side  of  the  overflow  gate  was  deep  and  roily. 

"That  there  were  at  all  times  hereinafter  mentioned,  and 
for  a  long  time  prior  thereto,  many  families  having  children 
of  tender  age,  living  in  the  vicinity  of  said  pond,  and  that  the 
children  of  said  families  were  accustomed  to  pass,  repass  and 
play  along  said  pond,  and  upon  said  dam  and  overflow  gate; 
that  they  were  in  the  habit  of  throwing  sticks  in  said  pond 
and  watching  them  go  over  the  overflow  gate ;  that  the  public 
had  used  the  top  of  said  dam  and  overflow  gate  as  a  path  or 
short-cut  from  the  main  street  to  the  lumber  piles,  and  that 
numerous  children  had  fallen  into  said  pond  while  playing 
upon  said  dam  and  overflow  gate,  all  of  which  facts  this  de^ 
f endant  well  knew ;  that  the  defendant  owed  to  the  children 
upon  said  lot  and  dam  as  aforesaid,  the  duty  of  using  reason- 
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able  care,  skill  and  diligence  to  prevent  said  children  from 
going  upon  said  dam  and  overflow  gate,  and  to  properly  fence, 
guard  and  barricade  said  pond,  and  to  properly  guard  said 
dam  and  overflow  gate,  and  to  repair  and  keep  said  overflow 
gate  and  dam  in  reasonably  safe  condition.  That  neverthe- 
less the  defendant  wholly  failed  to  use  due  care,  skill  and  dili- 
gence to  prevent  the  children  from  falling  into  said  pond; 
that  it  wholly  failed  to  fence,  barricade  and  guard  said  pond, 
dam  and  overflow  gate,  and  allowed  it  to  remain  in  an  unsafe 
condition. 

''That  on  or  about  the  17th  day  of  December,  1913,  Aus- 
tin Emond,  the  four-year-old  son  of  (Jeorge  and  Ida  Emond, 
plaintiffs  herein,  while  on  said  dam,  in  pursuance  to  the  im- 
plied invitation  of  this  defendant,  and  allured  there  by  the 
attractiveness  of  said  overflow  gate,  pond  and  waterfall  and 
solely  because  of  the  negligence  of  said  defendant  hereinbe- 
fore mentioned  in  failing  to  guard  said  pond  and  over'low 
gate,  in  failing  to  use  due  care  to  prevent  children  from  fall- 
ing into  said  pond,  and  in  allowing  said  overflow  gate  and 
dam  to  be  in  an  imsafe  condition,  said  Austin  Emond  was 
precipitated  into  said  pond  and  was  drowned. 

*'That  in  consequence  of  the  premises  the  above  entitled 
plaintiffs  have  lost  the  services  and  support  of  their  child, 
which  they  would  l^ave  received  but  for  the  negligence  of  this 
defendant,  to  their  damage  in  the  sum  of  seven  thousand  five 
hundred  dollars  ($7,500)." 

Plaintiffs  appealed  from  a  judgment  sustaining  the  de- 
murrer. 

For  the  appellants  there  was  a  brief  by  Martin,  Martin  & 
Martin  and  G.  F.  Clifford,  and  oral  argument  by  Mr,  Clifford. 
They  contended,  inter  alia,  that  the  fact  that  part  of  the  pond 
extended  to  the  side  of  the  highway  created  the  duty  of  fenc- 
ing the  pond.  Klix  v.  Nieman,  68  Wis.  271,  32  N.  AV.  223 ; 
Meibus  v.  Dodge,  38  Wis.  300;  Busse  v.  Rogers,  120  Wis. 
443,  98  N.  W.  219;  Cornpty  v,  C.  H.  Starke  D.  &  D.  Co.  129 
Wis.  622,  109  K".  W.  650 ;  Meyer  v.  Menominee  &  M.  L.  £ 
T.  Co.  151  Wis.  279,  138  X.  W.  1008 ;  Lomoe  v.  Superior 
^y,,  L.  &  P.  Co.  147  Wis.  6,  132  N.  W.  623 ;  Kelly  v.  Scndh- 
em  IVw.  B.  Co.  152  Wis.  328, 140  N.  W.  60;  Harris  v.  East- 
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em  Wis.  R.  <Sc  L.  Co.  152  Wis.  627,  140  K  W.  288.  For 
cases  generally  on  the  liability  of  children  falling  into  a  pool 
on  private  property,  see  Pekin  v.  McMahon,  154  HI.  141,  39 
X.  E.  484  J  Price  v.  Atchison  W.  Co.  58  Kan.  551,  60  Pac- 
450,  62  Am.  St.  Rep.  625 ;  Brinkley  C.  Co.  v.  Cooper,  60 
Ark.  545,  31  S.  W.  154,  46  Am.  St.  Rep.  216;  Franks  v. 
Southern  C.  0.  Co.  78  S.  C.  10,  58  S.  E.  960,  12  L.  R  A. 
N.  8.  468 ;  Donk  Bros.  C.  &  C.  Co.  v.  Leavitt,  109  IlL  App. 
385;  Tucker  v.  Draper,  62  Neb.  66,  86  N.  W.  917;  Brown  t?. 
Salt  Lake  City,  33  Utah,  222,  93  Pac.  570. 

For  the  respondent  there  was  a  brief  by  Hooper  <&  Hooper, 
and  oral  argument  by  Moses  Hooper. 

VixjE,  J.  The  appeal  presents  the  question  of  whether  or 
not  it  was  the  duty  of  the  defendant  to  fence  the  pond  de- 
scribed in  the  complaint.  Fairly  construed  the  failure  to 
fence  or  guard  it  is  the  only  negligence  alleged.  Upon  the 
oral  argument  it  was  claimed  by  plaintiffs'  counsel  that  the 
allegation  that  the  pond,  dam,  and  overflow  gate  were  allowed 
to  remain  in  an  unsafe  condition  was  the  assertion  of  a  breach 
of  duty  additional  to  the  duty  to  fence  or  guard.  If  such  a 
meaning  can  be  gathered  from  the  allegation  it  adds  nothing 
to  the  complaint,  for  in  the  absence  of  an  averment  stating  in 
what  such  unsafety  consisted  it  is  but  the  allegation  of  a  con- 
clusion to  be  dra^vn  from  facts.  To  allege  that  a  thing  is  un- 
safe without  specifying  how  or  why  it  is  unsafe  is  tantamount 
to  an  allegation  that  a  person  is  negligent  without  stating  the 
facts  constituting  the  negligence*.  It  is  for  the  pleader  to 
state  the  facts  showing  a  want  of  safety  or  negligence,  and  it 
is  for  the  court  or  jury  to  draw  the  conclusion  that  a  thing  is 
safe  or  unsafe  or  a  person  is  negligent  or  not  from  the  facts 
pleaded  or  in  evidence.  The  facts  upon  which  the  negligence 
or  unsafe  condition  are  predicated  should  be  pleaded  and  not 
the  conclusion  to  be  drawn  therefrom.  So  we  are  limited  to 
a  consideration  of  the  facts  averred,  namely,  the  failure  to 
fence,  in  passing  upon  the  sufficiency  of  the  complaint. 
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Stripped  of  verbiage  describing  the  attractiveness  of  the 
pond  to  children,  we  have  a  body  of  water  forty  feet  long  and 
thirty  feet  wide  situated  upon  defendant's  land,  with  one  end 
adjacent  to  a  highway  and  the  other  end  remote  from  the 
highway  containing  the  dam  and  overflow  gate  or  spill.   There 
is  nothing  peculiar  either  in  size,  construction,  or  location  of 
the  pond.     Hundreds  of  bodies  of  water  both  larger  and 
smaller  and  equally  attractive  dot  the  whole  state.     And  they 
take  their  toll  of  human  life,  especially  of  children,  both  in 
winter  and  summer.     But  it  has  not  yet  been  deemed  to  be 
the  duty  of  the  owners  thereof  to  fence  or  barricade  them  so 
as  to  exclude  the  public  therefrom.     Bodies  of  water  like  the 
one  in  question  either  natural  or  constructed  by  a  dam  or 
otherwise  are  useful  and  lawful  objects  whether  located  wholly 
within  private  lands  or  adjacent  to  a  highway.     Their  use- 
fylness  would  often  be  seriously  interfered  with  if  not  en- 
tirely destroyed  by  a  fence ;  especially  so  of  ponds  located  on 
farms  where  they  furnish  water  for  stock.     Generally  speak- 
ing it  is  true,  as  stated  in  defendant's  brief,  that  every  drop 
of  water  except  that  in  the  washbowl  is  attractive  to  children, 
and  it  is  also  true  that  all  bodies  of  water  deep  enough  to 
drown  a  child  and  situated  within  roving  distance  of  children 
present  a  danger  from  which  an  injury  to  some  person  or 
death  may  reasonably  be  anticipated.     But  it  does  not  follow 
from  such  fact  that  a  duty  on  the  part  of  the  owner  to  fence* 
or  guard  springs  therefrom.     There  are  many  useful,  lawful 
structures  and  objects  of  which  the  same  is  true.     One  having 
a  grove  of  trees,  especially  be  they  nut-bearing  trees,  may  rea- 
sonably anticipate  that  a  boy  may  climb  one  and  be  injured. 
Such  occurrences  are  by  no  means  rare.     But  would  any  one 
claim  that  he  must  fence  or  guard  his  trees  lest  an  injury  to 
a  child  might  result?     The  difference  between  an  attractive 
lawful  object  and  an  attractive  nuisance  must  not  be  over- 
looked. 

A  certain  amount  of  danger  apparent  to  the  mature  mind 
inheres  in  the  very  existence  of  many  useful  objects  both  nat- 
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ural  and  artificial  that  surround  our  daily  life.  When  the 
risk  resulting  from  their  use  or  existence  is  no  greater  than 
is  reasonably  necessary  for  their  proper  enjoyment  by  the 
owner,  it  is  one  we  must  assume  as  a  condition  of  living.  All 
eflForts  to  minimize  danger  are  commendable.  But  in  so  far 
as  they  are  compulsory  they  must  remain  within  the  realm  of 
what  is  fairly  reasonable,  and  that  is  especially  true  of  duties 
owing  to  trespassers.  As  to  them,  useful  or  lawful  structures 
or  objects'upon  one's  own  land  may  in  the  absence  of  active 
negjligence  at  the  time  of  the  injury  be  maintained  and  used 
in  the  customary  manner  in  which  they  have  been  in  the  past, 
provided  such  maintenance  and  use  is  not  so  obviously  dan- 
gerous as  to  partake  of  the  nature  of  gross  negligence.  Zart^ 
ner  v.  George,  156  Wis.  131,  145  N.  W.  971. 

The  world  cannot  be  made  danger-proof — especially  to  chil- 
dren. To  require  all  natural  or  artificial  streams  or  ponds 
so  located  as  to  endanger  the  safety  of  children  to  be  fenced 
or  guarded  would  in  the  ordinary  settled  community  practi- 
cally include  all  streams  and  ponds — ^be  they  in  public  parks 
or  upon  private  soil, — for  children  are  self-constituted  licen- 
sees if  not  trespassers  everywhere.  And  to  construct  a  boy- 
proof  fence  at  a  reasonable  cost  would  tax  the  inventive  genius 
of  an  Edison.  Heretofore  it  has  been  the  judgment  of  this 
court  that,  in  the  absence  of  special  danger  or  peculiar  cir- 
cumstances, there  is  no  breach  of  duty  to  the  public  in  leaving 
unfenced  a  pond  of  water  located  on  private  property.  The 
attractiveness  of  the  water  or  its  nearness  to  a  public  highway 
does  not  take  it  out  of  the  rule.  Klix  v.  Nieinan,  68  Wis. 
271,  32  N.  W.  223.  The  conclusion  reached  in  that  case  is 
adhered  to.  It  is  alleged  that  the  boy  fell  in  while  on  the 
dam.  So  he  had  left  the  highway  and  traveled  some  forty 
feet  before  he  fell  into  the  water.  Were  the  pond  so  located 
as  to  endanger  the  safety  of  children  using  the  highway  as 
were  the  block  and  tackle  in  Kelly  v.  Southern  Wis.  R,  Co, 
162  Wis.  328,  140  N.  W.  60;  or  were  it  a  hidden  death-deal- 
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ing  trap  like  the  electric  wires  iu  Meyer  v,  Menominee  &  M. 
L.  i&  T.  Co.  151  Wis.  279,  138  N.  \V.  1008;  or  an  obscured 
pitfall  in  a  licensed  pathway  as  in  Brinilson  v.  C  £  N.  W.  R. 
Co.  144  Wis.  614,  129  N.  W.  664,  a  different  rule  would  ap- 
ply. Here  we  have  nothing  but  a  body  of  water  in  an  ordi- 
nary state,  such  as  it  is  often  left  in  by  nature,  and,  though 
attractive  to  children,  there  was  no  duty  to  fence  it  The  de- 
murrer was  properly  sustained. 

By  the  Court. — -Judgment  affirmed. 

Kebwin,  J.,  took  no  part. 


Bloedb,  Respondent,  vs.  Lutz,  imp..  Appellant 

Novemher  18 — December  8, 1914, 

Conveyance  in  fraud  af  creditors:  Hiishand  and  wife. 

▲  finding  that  a  conveyance  of  land  by  husband  to  wife  was  made 
In  fraud  of  creditors  is  held  to  be  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buenell,  Circuit  Judge.     Affirmed. 

David  C.  Pihkerton,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Churchill,  Bennett 
it  Chvrchill  and  P.  J.  Winter ,  and  oral  argument  by  Tf .  H. 
Bennett. 

WiNSLOW,  C.  J.  This  is  an  action  in  equity  brought  by  a 
judgment  creditor  of  one  Lutz  to  set  aside  a  deed  of  certain 
lands  made  by  Lutz  to  his  wife  because  made  in  fraud  of 
creditors.  The  trial  court  having  found  upon  ample  evidence 
that  the  deed  was  made  with  the  fraudulent  intent  charged  on 
the  part  of  both  Lutz  and  his  wife,  the  judgment  must  be 
affirmed. 

By  the  Court. — ^It  is  so  ordered. 
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Williams,  Appellant,  vs.  Hicks  Printing  Company  and 
another,  Respondents. 

November  19— December  8.  19H. 

Libel:  Newspaper  article:  Malice:  Conditional  privilege:  InstructionB 
to  jury:  Evidence:  Other  publications:  Opinions:  Offer  to  re- 
tract: Damages:  Mitigation, 

1.  Whether  a  particular  publication  would  ordinarily  be  so  under- 

stood as  to  be  libelous  is  generally  a  question  of  law»  although 
sometimes  the  characterizing  circumstances  are  such  that  it  is 
a  question  of  fact,  or  of  mixed  law  and  fact. 

2.  If  a  newspaper  article  naturally  tends  to  make  a  person  appear 

ridiculous  or  contemptible  or  a  subject  of  hatred,  or  to  disgrace 
him  in  society  or  injure  him  in  his  business,  the  right  to  recover 
general  damages  follows  as  a  matter  of  course,  in  the  absence  of 
truth  as  a  justification  or  of  circumstances  of  legal  excuse. 

3.  Mere  good  faith,  honest  belief  in  the  truth  of  the  publication,  good 

motives,  accident,  or  inadvertence  is  not  of  itself  a  defense  or 
sufBcient  to  mitigate  the  actual  damages  recoverable. 

4.  Conditional  privilege  as  regards  newspaper  publications  does  not 

go  beyond  fair  criticism  in  respect  to  the  relations  of  persons  to 
the  public  and  report  of  facts.  It  does  not  extend  to  false  state- 
ments of  fact  or  unjust  inferences,  nor  taunts,  nor  contemptu- 
ous and  insulting  phrases. 

5.  A  newspaper  article  in  which  a  reputable  lawyer,  long  in  practice 

and  of  high  standing,  was  referred  to  as  "an  attorney  who  seems 
to  be  entirely  ignorant  of  the  first  principles  of  decent  courtesy 
or  fairness,"  as  a  ''puny  little  member  of  the  bar,"  and  as  a 
''legal  neophyte^"  was  libelous  as  a  matter  of  law. 

6.  In  an  action  based  on  such  article,  no  justification  having  been 

shown  and  there  being  no  evidence  to  indicate  that  plaintiff's 
character  was  not  such  as  to  be  affected  in  the  ordinary  degree 
thereby,  and  affirmative  evidence  that  the  injury  was  possibly 
above  the  ordinary,  it  was  error  to  refuse  to  instruct  the  jury 
that  the  article  was  libelous  per  se  and  that  plaintiflT  was  en- 
titled to  recover  his  actual  damages  regardless  of  whether  the 
publication  was  made  with  bad  motives  or  not;  and  the  jury 
should  further  have  been  made  to  appreciate  that  nothing  short 
of  substantial  damages  within  the  field  of  general  damages 
would  be  adequate  to  the  case. 

7.  It  was  error  In  such  case  to  refuse  to  receive  in  evidence  other  ar- 

ticles published  In  defendants'  newspaper  leading  up  to  the  one 
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in  question,  and  articles  subsequently  published  up  to  the  time 
the  case  went  to  the  jury,  all  of  which  had  a  material  bearing 
upon  the  questions  of  malice  and  punitory  damages. 

8.  For  the  publication  of  such  articles  during  the  trial,  defendanU 

should  have  been  reprimanded  and  perhaps  punished  by  the 
trial  court. 

9.  It  was  error  to  permit  defendants'  witnesses  to  testify  to  their 

conclusions,  opinions,  and  impressions  in  respect  to  the  occur- 
rences before  the  board  of  review  with  reference  to  which  the 
libelous  article  was  published,  and  to  refuse  to  permit  plaintiff 
to  prove  just  what  was  said  and  done  before  the  board  of  review. 

10.  It  was  error,  also,  to  permit  one  of  the  defendants  to  testify  as  to 

what  he  meant  by  the  use  of  the  particular  expressions  used  In 
the  libelous  article  and  his  conception  of  his  duty  and  his  rights 
as  a  newspaper  publisher,  or  at  least  such  testimony  should 
have  been  confined  to  the  question  of  exemplary  damages. 
What  the  author  intended,  in  such  a  case,  Is  Immaterial  on  the 
question  whether  the  article  is  libelous  or  what  sum  of  money 
will  measure  the  loss  caused. 

11.  An  offer  by  defendants  to  retract  any  statement  in  the  libelous 

article  if  plaintiff  would  produce  to  them  satisfactory  proof  of 
its  incorrectness,  and  to  publish  any  signed  article  plaintiff 
might  furnish  for  that  purpose,  subject  to  such  comments  as  de- 
fendants might  see  fit  to  make,  the  offer  being  accompanied  by 
a  suggestion  of  still  greater  humiliation  of  plaintiff  if  he  re- 
sorted to  legal  remedies  for  redress,  was  not  such  an  offer  as 
should  be  considered  In  mitigation  of  the  wrong,  and  the  Jury 
should,  on  plaintiff's  request,  have  been  so  instructed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago ooTinty:  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

Action  to  recover  damages  for  a  libelous  publication  in  a 
newspaper  printed  and  circulated  in  the  city  of  Oshkosh,  Wis- 
consin. 

Defendant  corporation  was  the  owner  of  the  newspaper. 
Defendant  Hicks  was  the  princii)al  stockholder  and  practi- 
cally controlled  the  corporation,  J>oth  were  participants  in 
the  alleged  wrong.  Plaintiff  was  a  lawyer  in  good  standing 
and  it  was  claimed  that  the  article  in  question  was  wilfully 
and  maliciously  coniposrd  and  published  with  intent  to  in- 
jure him  in  his  good  name  and  fame  as  a  lawyer  and  to  bring 
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him  into  public  contempt  and  ridicule.  The  complaint  con- 
tained allegations  to  the  effect  stated,  also  all  essential  allega- 
tions to  support  a  recovery,  including  a  copy  of  the  article, 
as  follows: 

"The  liumpus  Over  Assessments. 

"For  the  past  three  weeks,  the  business  men  of  Oshkosh 
have  been  more  or  less  wildly  excited  over  a  discussion  at  the 
city  hall  on  the  subject  of  valuation  of  the  property  on  which 
taxes  are  to  be  levied  next  December. 

"The  whole  thing  was  precipitated  by  the  action  of  S.  Hey- 
mann  Co.,  proprietors  of  the  largest  department  store  in  the 
city.  The  company  felt  aggrieved  because  it  believed  that 
its  valuation,  both  real  and  personal,  had  been  placed  too  high, 
and  through  its  attorney,  it  began  an  aggressive  campaign 
against  fifteen  or  twenty  large  business  concerns,  demanding 
in  no  uncertain  terms  that  the  assessed  valuation  of  the  other 
concerns  should  be  largely  increased. 

"The  Northwestern  has  published  from  day  to  day  an  im- 
partial report  of  the  proceedings,  as  it  always  does  everything 
that  interests  the  public,  but  until  now  it  has  refrained  from 
any  editorial  comment  for  the  reason  that  it  had  no  desire  to 
unduly  influence  the  tax  court  which  was  investigating  the 
matter.  Now  that  the  public  inquest  is  practically  finished 
it  feels  at  liberty  to  speak  its  mind  and  discuss  the  subject, 
especially  w^ith  reference  to  the  effect  of  the  movement  on  the 
prosperity  of  the  city. 

"When  the  department  store  began  their  movement  to  raise 
the  assessed  valuation  of  other  taxpayers  they  were  clearly 
within  their  rights.  The  law  gives  any  one  the  legal  right 
to  hale  into  court  a  fellow  taxpayer  and  make  him  admit  that 
his  property  is  worth  more  than  it  is  assessed  at,  but  among 
business  men  who  value  the  good  will  of  their  neighbors  and 
are  familiar  with  the  amenities  of  every-day  life,  such  a  task 
is  at  best  an  ungracious  one,  even  if  it  is  perfonned  with  tact, 
politeness,  suavity  and  the  good-natured  courtesy  which  ob- 
tains among  the  well-bred  people  in  the  transaction  of  public 
business. 

"But  when  such  an  inquisition  is  performed  by  an  attorney 
who  seems  to  be  entirely  ignorant  of  the  first  principles  of 
decent  courtesy  or  fairness,  and  respectable  business  men  are 
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brought  into  court  by  a  police  officer,  openlj  accused  of  false- 
hood and  the  uttering  of  false  documents,  treated  like  con- 
fessed swindlen,  badgered  and  snubbed  until  the  court  had  to 
intervene  for  the  protection  of  the  victim,  one  can  only  won- 
der what  the  fuss  is  all  about 

''It  is  only  fair  to  assume  that  if  the  aggrieved  party  had 
gone  with  his  attorney  in  a  quiet  and  gentlemanly  manner  to 
the  tax  officials  and  shown  that  his  property  had  been  assessed 
too  high  bis  statement  would  have  been  received  with  candor 
and  fairness,  and  undoubtedly  he  would  have  obtained  at 
least  admeasure  of  relief.  That  is  the  method  which  the  or- 
dinary business  man  pursues  and  results  usually  justify  the 
means. 

*'But  the  public  will  wonder  how  the  interests  of  the  party 
aggrieved  can  be  advanced  when  his  attorney,  strutting  for  a 
few  brief  moments  in  the  public  eye,  flippantly  accuses  the 
president  of  one  of  our  oldest  and  most  reliable  manufactur- 
ing concerns  of  falsifying  his  inventory  to  escape  taxation. 

"The  vice-president  of  another  manufacturing  concern  tes- 
tified on  oath  that  the  real  and  personal  property  of  his  com- 
pany was  assessed  at  $200,000  more  than  the  company  would 
sell  for,  and  yet  this  puny  little  member  of  the  bar  tried  his 
best  to  produce  the  impression  that  the  company  had  juggled 
.  its  inventories  and  made  a  bitter  fight  to  get  the  company.'* 
valuation  increased. 

"In  the  case  of  another  taxpayer,  this  attorney  went  so  far 
as  to  actually  make  a  proposition  to  buy  the  property  in  ques- 
tion, offering  $150,000  'spot  cash'  for  it  in  his  overheated  de- 
sire to  prejudice  the  court.  The  humor  of  the  situation  may 
be  appreciated  when  it  is  understood  that  the  man  who  made 
the  offer  is  one  of  those  who  rarely  carried  around  in  his 
pocket  any  such  sums  as  $150,000.  Possibly  in  his  first  es- 
say as  an  attorney,  with  his  first  case  in  opera  bouffe,  he  felt 
that  it  was  necessary  to  rival  the  feat  of  the  Indiana  farmer 
who  came  to  Chicago  to  see  the  sights  and  then  purchase  the 
eighteen-story  building  known  as  the  Woman's  Exchange  for 
$300  which  he  carried  safely  in  his  inside  pocket. 

"It  is  unnecessary  to  review  the  case  any  further.  The 
Northwestern  is  sorry  for  those  manufacturers  and  business 
men  who  have  fallen  under  the  displeasure  of  this  attorney, 
for  it  is  not  a  very  pleasant  thing  to  be  unjustly  accused  of 
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fraud  or  disreputable  practices.  It  is  a  principle  in  law  that 
a  man  is  innocent  until  he  is  proven  guilty,  but  in  the  opinion 
of  this  legal  neophyte  every  man  he  points  his  finger  at  in 
court  is  guilty  of  all  manner  of  evil  doing  and  all  that  re- 
mains is  for  the  court  to  pronounce  judgment.  To  him  any 
one  who  opposes  him  is  steeped  in  iniquity  and  unworthy  of 
belief. 

'*lt  is  difficult  to  see  how  the  most  disagreeable  events  of 
the  last  three  weeks  have  helped  anybody.  The  few  dollars 
that  may  be  lost  or  saved  by  an  increase  or  decrease  of  one'a 
valuation  at  taxpaying  time  will  hardly  be  counterbalanced 
by  the  moral  effects  following  the  investigation.  The  good 
will  of  one's  neighbors,  the  satisfaction  of  having  them  ri^t^ 
the  comity  of  interests  that  exists  between  every  business  man 
in  the  community — all  these  things  are  worth  considering  and 
all  of  them  have  been  sorely  tried. 

"We  think  we  have  made  it  quite  plain  that  in  the  opinion 
of  this  paper,  and  we  believe  in  the  opinion  of  the  public,  the 
whole  trouble  has  been  caused  by  the  injudicious  actions  of 
the  attorney  in  question.  The  good  name  of  Oshkosh  has 
been  publicly  assailed  and  consequences  are  likely  to  follow 
til  at  will  seriously  affect  the  prosperity  of  the  city  for  all  time* 

"But  it-is  possible  that  the  client  assumes  full  responsibil- 
ity for  the  work  of  the  lawyer.  .  We  shall  not  believe  it,  how-^ 
ever,  until  we  are  compelled  to." 

Defendants  admitted  publication  and  joint  participation 
therein  as  alleged,  pleaded  that  it  was  neither  false  nor  de- 
famatory, and  took  issue  on  all  allegations  of  the  complaint  as 
to  their  conduct  being  actionable.  By  way  of  excuse,  justi- 
fication, and  mitigation  of  damages,  this  was,  in  effect,  al- 
leged :  For  some  days  prior  to  the  publication,  the  board  of 
review  of  the  city  of  Oshkosh  was  in  session  in  due  perform- 
ance of  its  duties.  Plaintiff,  as  attorney  for  S.  Heymann 
Co.  and  himself  and  by  assumption,  of  all  others  similarly 
interested,  api)eared  before  the  board  and  made  objections  ta 
the  assessments.  The  contest  instituted  and  carried  on  by 
him  was  generally  known  and  was  of  great  public  interest  In 
the  proceedings  aforesaid  plaintiff  was  uniformly  overbearing,. 


Digitized  by 


Google 


8]  AUGUST  TERM,  1914.  95 

WilliamB  V.  HlckB  Printing  Co.  159  Wis.  90. 


opinionated,  boastful,  imgentlemanly,  and  unlawyerlike.  He 
persisted  in  a  course  of  intimidation  of  witnesses,  accusing 
them  of  false  swearing,  of  trying  to  avoid  testifying,  and 
of  falsifying  inventories,  thereby  creating  much  prejudice 
igainst  some  of  them.  His  conduct  was  of  the  same  charac- 
ter towards  the  board.  He  openly  accused  its  members  of 
improper  conduct.  He  accused  some  persons  of  corrupt  prac- 
tices and  dishonest  conduct,  in  failing  to  appear  before  the 
board,  and  charged  members  of  the  board  with  being  in  col- 
lusion with  such  persons.  His  conduct  created  much  excite- 
ment in  the  city  of  Oshkosh.  During  practically  all  the  ses- 
sions of  the  board  such  conduct  was  unfair  and  insulting, 
Jx)th  to  taxpayers  and  members  of  the  board,  going  to  the  ex- 
tent of  disregarding;  principles  of  common  decency  and  carry- 
ing the  idea  that  taxpayers  whom  he  caused  to  appear  were 
^iorrupt  and  dishonest,  requiring  the  board,  for  its  own  pro- 
tection and  that  of  such  witnesses,  to  rebuke  him.  Ilis  un- 
fair conduct  caused  the  board  to  exclude  him  from  examining 
witnesses  in  the  first  instance.  The  article  had  reference  to 
the  matter  aforesaid.  It  was  printed  in  good  faith  and  as 
matter  of  justice  to  the  board  and  the  persons  unfairly  dealt 
with  before  it  by  plaintiff.  It  was  conditionally  privil^ed 
on  that  account,  and  because  it  was  but  a  fair  statement  of  the 
facts  and  criticism  of  plaintiff's  conduct. 

Particularly  in  mitigation,  defendants  answered  thus: 
Prior  to  the  year  1913,  customarily,  property  in  Oshkosh  had 
l)een  assessed  upon  a  uniform  basis  less  than  the  true  value. 
This  was  common  in  Winnebago  county.  The  tax  commis- 
sion ordered  its  discontinuance.  Thereupon  the  officials  of 
the  city  of  Oshkosh  determined  to  obey  such  order  and  gave 
directions  accordingly.  Thereupon  the  assessor  assessed  the 
property  in  said  city  for  taxes  for  1913  at  its  fair  value,  re- 
sulting in  a  large  increase  of  valuation  in  many  cases,  includ- 
ing property  of  plaintiff's  particular  client.  That  instis^ated 
«uch  client  to  contest  the  matter  as  before  indicated.     Such 
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contest  was  carried  on  in  the  manner  aforesaid  and  was  pre- 
pared for  by  arousing  prejudice  between  classes  of  taxpayers 
and  between  them  and  the  board.  In  all  of  this  the  plaintiff 
was  the  master  spirit  in  connection  with  the  principal  owner 
of  his  client's  corporation.  Before  the  time  for  the  hearings 
•plaintiff  caused  to  be  prepared  and  published  and  given  wide 
circulation,  misleading  and  prejudicial  statements  and  com- 
parisons respecting  assessments.  The  first  publication  was 
headed  thus:  '^Assessed  Valuation  of  Personal  Property  of 
Ten  of  the  Largest  Local  Firms  as  Now  Made  by  the  City 
Council/' 

Other  articles  followed  with  head  lines  appealing  to  the 
people  as  if  they  were  in  imminent  danger  of  being  greatly 
wronged.  The  suggestions  of  unfairness  contained  in  such 
articles  were  made  the  subject  of  investigation  by  the  board* 
The  proceedings  in  that  regard,  because  of  the  feeling  created 
by  the  plaintiff,  were  of  great  public  interest  and  discussion 
among  the  people.  During  the  hearings  before  the  board, 
defendants'  company,  by  various  publications,  kept  its  readers 
informed  of  the  occurrences.  (In  this  connection  the  head 
lines  of  the  articles  were  set  out.)  All  such  articles,  as  well 
as  the  particular  one,  were  published  in  good  faith  without 
malice,  as  matter  of  news,  and,  in  the  whole,  they  contained  a 
fair  statement  of  the  happenings  to  which  they  related.  Be- 
fore commencement  of  this  action  defendant  company  in  good 
faith  offered  plaintiff  free  use  of  its  paper  for  the  purpose  of 
replying  to  anything  in  the  articles  complained  of  and  offered 
to  make  correction  of  anything  he  would  point  out  which  was 
not  justified  by  the  facts. 

There  was  evidence  on  the  part  of  plaintiff  that  he  had  been 
a  practicing  lawyer  in  Fond  du  Lac  and  Oshkosh,  Wisconsin, 
for  some  seventeen  years;  that  he  was  a  man  of  family  con- 
sisting of  a  wife  and  five  children ;  that  the  ages  of  the  chil- 
dren were  fourteen,  eleven,  eight,  six,  and  four;  that  he 
was  a  subscriber  to  the  newspaper  in  question  and,  at  the  time 
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the  libelous  article  was  published,  the  paper  was  read  by  mem- 
bers of  his  family. 

To  show  malice  plaintiff  offered  the  several  articles  printed 
in  defendants'  newspaper  relating  to  the  subject  of  the  par- 
ticular article.  In  the  main,  they  were  published  prior  to 
the  particular  one  and  were  pleaded  in  the  answer  for  jus- 
tification and  mitigation.  They  included  a  repetition  of  the 
objectionable  matter  published  during  the  trial.  On  objec- 
tion they  were  excluded.  This  was  followed  by  the  court's 
refusal  to  permit  appellant's  counsel  to  comment  on  the 
pleaded  articles  in  discussing  the  case  to  the  jury. 

There  was  testimony,  unopposed,  by  six  reputable  mem- 
bers of  the  bar  of  Winnebago  county,  including  the  municipal 
judge,  the  county  judge,  and  the  district  attorney,  that  plaint- 
iff was  a  lawyer  of  high  standing  in  the  city  of  Oshkosh. 

On  bc^half  of  the  defendants,  evidence  was  given  to  prove 
the  alleirations  of  the  answer  as  to  the  circumstances  leading 
up  to  the  publication,  particularly,  the  proceedings  before  the 
board  of  review.  Such  evidence  was  by  persons  who  were 
called  before  the  board  at  the  instance  of  plaintiff,  were  ad- 
versary, were,  with  or  without  adequate  cause,  irritated  to  b, 
high  degree  because  of  bciii^  cited  to  appear  and  by  the  course 
of  the  examination,  and  with  whom  dotcndants  were  in  full 
sympathy  by  reason  of  belousring  to  the  class  who  were  bit- 
terly opposed  to  the  investigati<in  being  carried  on,  its  prop- 
erty being  among  that  particularly  singled  out  as  favored  in 
the  assessment 

The  evidence  of  such  witnesses  was,  in  the  main,  general, 
as  to  plaintiff's  conduct  during  the  proceedings  before  the 
board  and  of  the  impressions  it  created  upon  them,  instead  of 
as  to  what  he  said  and  did  and  they  said  and  did,  leaving  the 
question  of  propriety  for  the  jury.  Objections  to  this  method 
of  proving  allegations  of  the  answer  as  to  reprehensible  con- 
duct of  plaintiff  were  overruled. 

Defendant  Hirl'S  testified  and  acknowledged  responsibility 
Vol.  159  —  7 
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« 

for  the  publication  complained  of  and  the  general  course  of 
the  newspaper  in  relation  to  the  matter.  He  said  he  had  no 
personal  knowledge  of  the  subject  dealt  with  in  the  article ; 
that  he  obtained  his  information  respecting  it  from  articles 
published  in  his  paper  and  conversations  with  citizens  of  Osh- 
kosh  whom  he  casually  met  He  was  permitted  to  testify, 
generally,  as  to  his  motives  in  publishing  the  article  and  as  to 
the  proper  sphere  of  a  newspaper,  and  his  opinion  respecting 
his  duty  to  the  public  to  characterize  the  proceedings  of  plaint- 
iff before  the  board,  as  he  viewed  it.  He  was  also  permitted 
to  explain  what  he  meant  by  the  particular  expressions  used 
in  the  article;  saying,  substantially,  that  by  the  term  "puny 
little  lawyer"  he  intended  to  convey  the  idea  that  plaintiff 
was  such  as  compared  with  the  most  eminent  members  of  the 
Oshkosh  bar,  past  and  present ;  that  the  term  "neophyte"  was 
used  to  characterize  plaintiff's  conduct  as  excessively  agsri-es- 
sive  and  enthusiastic  in  behalf  of  his  cause ;  such  term  being 
ordinarily  used  to  picture  an  over-active  new  religious  con- 
vert, and  that  the  reference  to  plaintiff's  proposition  to  buy 
the  newspaper  property  and  pay  $150,000  cash  down  for  it 
and  comment  thereon,  was  a  mere  humorous  way  of  ridicul- 
ing the  idea  of  plaintiff  being  able  to  carry  on  such  large 
financial  transactions  on  his  own  account.  There  was  fur- 
ther proof  that,  in  articles  published  during  the  board  pro- 
ceedings, plaintiff  was  referred  to  as  a  "tax  ferret"  and  his 
proceedings  as  "tax  ferreting."  Upon  rebuttal  plaintiff  was 
refused  permission  to  prove  what  was  actually  said  and  done 
before  the  board  of  review,  in  explanation  of  what  his  real 
conduct  was  and  defense  of  the  charge  of  discourtesy. 

Evidence  on  rebuttal  by  several  witnesses  was  given  to  the 
effect  that  plaintiff's  conduct  before  the  board  of  review  was 
merely  that  of  an  attorney  who  was  vigorously  representing 
the  interests  of  his  client.  That  it  was  lawyerlike.  That  in 
the  performance  of  his  duty  as  he  saw  it,  he  irritated  oppos- 
ing witnesses,  counsel,  and  members  of  the  board  and  they, 
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in  turn,  irritated  him;  that  the  honors  were  about  equal  in 
that  respect;  that  there  was  a  general  atmosphere  of  hostility 
toward  plaintiff  and  the  cause  he  represented,  for  which  the 
mayor  of  the  city,  who  was  presiding,  was  somewhat  respon- 
sible ;  that  plaintiff,  from  first  to  last,  pursued,  against  such 
opposition,  a  purpose  of  showing  what  his  client  and  what  he 
believed  to  be  injustice  in  respect  to  the  assessment,  and  to 
secure  such  changes  as  would  make  the  valuation  equitable. 

The  cause  was  submitted  to  the  jury  under  instructions 
permitting  a  finding  in  defendants'  favor, — rejecting  a  re- 
quest on  the  part  of  appellant  that  the  verdict  should  be  in 
his  favor  for,  at  least,  compensatory  damages,  and  that  the  at- 
tempt to  prove  an  offer  to  retract  had  failed  and  that  what 
was  done  in  that  line  was  not  to  be  considered  in  mitigation, 
resulting  in  a  verdict  of  no  cause  of  action.  Numerous  ex- 
ceptions were  taken  to  the  instructions  w^hich,  so  far  as  neces- 
sary, are  stated  in  detail  in  the  opinion. 

A  motion  for  a  new  trial  was  made  upon  several  grounds 
including  that,  by  a  series  of  articles  published  in  defend- 
ants' newspaper  during  the  several  days  the  action  was  on 
trial,  the  cause  of  defendants  was  advocated,  the  merits  of  the 
case  misrepresented,  and  false  statements  were  made;  that 
such  course  of  conduct  continued  from  the  first  down  to  the 
time  the  jury  retired  to  deliberate  upon  their  verdict,  and  was 
continually  in  evidence  before  the  jury  through  the  papers 
coming  to  their  notice  and  created  prejudice  against  plaintiff. 
The  motion  was  overruled  and  judgmrnt  was  rendered  for 
defendants  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Williams  &  Willr 
iams,  attorneys,  and  Moses  Hooper,  of  counsel,  and  the  cause 
was  argued  orally  by  Mr.  Hooper  and  Mr,  George  E,  Will- 
iams. 

For  the  respondents  there  was  a  brief  by  Bouck  <&  Hilton, 
E.  J.  Dempsey,  and  Johv  F.  Klwwin,  and  oral  argument  by 
Mr,  Dempsey  and  Mr.  Klmvin. 
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Mabshall,  J.  The  essentials  of  a  libelous  publication  are 
too  well  established  in  the  law  to  require  discussion  or  even 
citation  of  authority.  There  is  no  difference  of  opinion,  as 
we  understand  it,  between  counsel,  or  counsel  and  the  court, 
in  respect  to  the  matter.  Differences,  commonly,  in  such 
field  spring,  not  from  what  is  libelous  in  the  abstract,  but 
whether  the  particular  article  would  ordinarily  be  understood 
80  as  to  have  a  libelous  effect.  That,  generally,  is  a  question 
of  law,  but  sometimes  the  characterizing  circumstances  are 
such  that  it  is  a  question  of  fact,  or  of  mixed  law  and  fact. 

The  law  of  libel  is  of  much  importance.  In  the  field  with- 
in which  libelous  activity  may  operate,  great  wrongs  may  be 
perpetrated,  resulting  in  loss,  son u  times  beyond  the  compe- 
tency of  legal  remedies  to  fully  redress,  because  of  there  be- 
ing no  accurate  standard  by  which  the  injuries  can  be  ac- 
curately measured.  In  theory,  that  is  wrong  because,  in 
contemplation  of  law,  the  collective  judgment  of  a  constitu- 
tional jury,  guided  by  a  wise  judicial  administrator,  is  our 
highest  attainable  ideal  of  justice  and,  so,  must  be  deemed 
infallibly  right  in  law,  though  morally  it  often  is  not.  But 
it  answers  to  the  constitutional  guaranty  of  "justice  .  .  . 
completely  and  without  denial  .  •  .  conformably  to  the  laws." 
[Const,  art.  I,  sec.  9.] 

Character  is  man's  choicest  treasure.  The  wrongdoer  who 
robs  one  of  land  or  money  or  anything  material,  essential  to 
his  pursuit  of  happiness,  is  reprehensible  and  imworthy  of  a 
place  in  the  social  state,  but  one  who  intentionally  robs  an- 
other of  his  good  character  is  a  wronadoer  in  a  higher  degree, 
from  a  moral  standpoint,  whether  s<,>  recognized  in  the  law  or 
not.  Life  itself  without  worth-while  character  is  of  little  or 
no  value  to  its  p(j*<se.<sor  or  any  one  el^^e,  well  said  by  lago: 

"Good  name  in  man  and  woman,  dear  my  lord. 
Is  the  immediate  jewel  of  their  souls: 

Who  steals  my  purse  steals  trash;  'tis  something,  nothing; 

'Twas  mine,  'tis  his,  and  has  been  slave  to  thousands; 

But  he  that  filches  from  me  my  good  name 

Robs  me  of  that  which  not  enriches  him 

And  makes  me  poor  indeed." 
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Thus  it  is  evident  that  cases  of  this  character  are  of  no 
trifling  nature,  especially  when  the  professional  life  of  one  is 
involved  and  the  alleged  assassin  of  it  is  a  newspaper  pro- 
prietor whose  activities  reach  a  wide  circle,  and  who  has  come 
to  be  looked  to  for  guidance  of  public  thought.  Such  a  per- 
son occupies  a  very  high  place  in  coimnunity  life.  His  legiti- 
mate function  is  to  inform,  to  educate,  to  entertain,  to  guide, 
to  dignify  the  good  by  legitimate  methods,  to  stand  for  truth 
and  condemn  error  and,  beyond  and  environed  in  these  gen- 
eralities, to  satisfy  the  legitimate  desires  of  the  reading  pub- 
lic,— never  to  maliciously  accuse  falsely,  or  blacken  one's 
character  nor  expose  him  to  public  hatred,  contempt,  and  rid- 
icule, nor  produce  injury  to  him  in  his  business,  trade,  or 
profession. 

Thus,  in  general,  malice  is  an  essential  element  of  libel, 
but  not,  necessarily,  malice  in  the  sense  of  actual  ill  will  and 
intent  to  injure,  constructive  malice,  so  called, — pet-petration 
of  the  act  without  lawful  excuse — is  sufficient.  One  need  not 
go  further  on  the  subject  of  malice  in  proving  a  charge  of  libel 
than  to  prove  the  publication,  unless  the  situation  is  such  as 
to  fall  wdthin  the  field  of  conditional  privilege,  and  then  mal- 
ice in  law  is  circumstantially  rebutted  and  malice  in  fact,  or 
express  malice,  as  it  is  otherw^ise  called,  is  required. 

So  it  is  not  to  be  thought  that  mere  good  faith,  honest  be- 
lief in  the  correctness  of  the  publication,  or  good  motives,  or 
accident  or  inadvertence,  is,  of  itself,  a  defense,  or  even  suf- 
ficient to  mitigate  as  to  actual  damages,  because  sucli  faith, 
belief,  and  motive  are  not  inconsistent  with  malice  in  law 
arising,  as  a  legal  result,  from  the  perpetration  of  the  act  of 
publisliing  an  article,  the  natural  tendency  of  which  is  to 
make  its  victim  appear  ridiculous  or  contemptible,  or  a  sub 
ject  of  hatred,  or  to  disgrace  him  in  society  or  injure  him  in 
his  business. 

If  a  published  article  naturally  tends,  as  suggested,  the 
right  to  recover  general  damages  follows  as  matter  of  course, 
in  the  absence  of  truth  as  a  justification  or  circumstances  of 
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legal  excuse,  this,  as  indicated,  not  including  mere  negligence, 
accident,  good  faith,  good  motives,  or  sense  of  duty,  except 
as  said,  in  the  field  of  conditional  privilege  where  something 
more  than  implied  malice  is  required.  General  damages, 
which  so  follow,  may  be  added  to  by  exemplary  damages,  upon 
proof  of  that  actual  malice  which  overcomes  the  protection  of 
conditional  privilege.  Thus  one  cannot  efficiently  claim  im- 
munity from  liability  for  damages  inflicted  by  publishing  with 
express  malice  a  false  and  defamatory  article,  by  putting  up 
the  shield  of  conditional  privilege.  Joseph  v.  BaarSj  142 
Wis.  390,  125  N.  W.  913;  Arnold  v.  Ingram,  151  Wis.  438, 
138  N.  W.  111. 

The  law  as  to  what  is  within  the  field  of  conditional  priv- 
ilege and  what  is  not,  needs  to  be  little  discussed  here,  if  at 
all.  Such  as  it  is,  it  applies  to  newspapers  as  well  as  to  in- 
dividuals. The  freedom  of  the  press  has  never  been,  and  quite 
likely  will  not  be,  extended  so  as  to  accord  to  persons  circum- 
stanced as  the  respondents  were  special  rights  to  injure  or  de-. 
stroy  human  character  by  libelous  publications.  There  is 
more  reason  for  restricting  the  privilege  respecting  such  par- 
ticular class  because  of  the  special  opportunity  to  do  harm, 
than  for  extending  it.  Conditional  privilege  as  regards  news- 
paper activity  does  not  go  beyond  fair  criticism  in  respect  to 
the  relations  of  persons  to  the  public  and  report  of  facts.  It 
does  not  extend  to  false  statements  of  fact  or  unjust  infer- 
ences, nor  taunts,  nor  contemptuous  and  insulting  phrases. 
That  is  sufficient  to  condemn  the  article  in  question. 

The  foregoing  stated  principles  need  no  support  by  cita- 
tions. Applied  to  the  facts  of  this  case  the  article  was  li- 
belous, as  matter  of  law,  and  it  is  so  conceded,  though  the 
concession  is  far  too  restrictive.  It  was  re])lete  with  false 
statements  of  fact,  contemptuous  allusions,  and  sarcastic 
phrases,  well  calculated  to  humiliate,  and  it  was  devoid  of  all 
cast  of  fair  comment.  No  one  could  read  it  and  partake  of 
its  spirit  without  regarding  its  victim  as  of  low  degree  as  a 
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citizen  and  lawyer ;  no  one  could  be  the  butt  of  such  ridicule 
without  feeling  a  keen  sense  of  humiliation  and  loss. 

Counsel  seek  to  minimize  the  wrong  by  claiming  that  the 
only  false  statement  contained  in  the  article  is  as  to  appellant 
being  a  "puny  little  lawyer."  The  article  is  to  be  looked  at 
in  its  entirety,  not  in  mere  matters  of  detail.  If  it  were  true 
that  several  false  detail  statements  were  claimed  and  truth  as 
to  all  but  one  was  established,  the  article,  as  a  whole,  still  be- 
ing libelous,  plaintiff  would  be  entitled  to  recover  substantial 
damages.  But  as  we  read  the  record  the  atticle,  in  general 
scope  and  details,  stands  without  justification  by  proof  of 
truth. 

The  evidence,  without  dispute,  is  that  appellant  was  a  rep- 
utable lawyer, — one  of  high  standing, — who  had  been  long  in 
practice  where  the  paper  was  published  and  circulated ;  that 
he  was  not  a  "puny  little  lawyer"  in  any  sense  of  the  word. 
He  was  not  a  "neophyte,"  a  novice,  a  mere  beginner.  The 
suggestion,  involved  in  the  use  of  that  term,  has  no  basis  in 
truth  whatever.  Neither  was  there  any  proof  to  5how  that 
appellant  could  not  have  bought  the  newspaper  plant  and  made 
the  offer  legitimately.  He  seems  to  have  had  at  least  one 
wealthy  client  and  may  have  had  many  who  were  quite  will- 
ing to  test  the  fairness  of  the  assessment  of  such  property  by 
a  bona  fide  offer  to  buy  it  at  the  stated  price.'  The  article  in- 
dicated a  studied  attempt  to  belittle  with  insinuations  and  as- 
sertions which  were  the  mere  ebullitions  of  perverted  partisan 
hostility  to  the  efforts  of  appellant  to  serve  his  client's  cause. 
In  detail  and  entirety  it  is  plainly  libelous  as  matter  of  law. 

As  no  justification  was  shown  and  the  mitigating  circum- 
stances, if  there  were  any,  had  no  bearing  on  actual  damages 
(Candrianv.  Miller,  98  Wis.  164,  73  X.  W.  1004;  Pellardis 
V.  Journal  P.  Co.  99  Wis.  156,  161,  74  K  W.  99),  and  there 
was  no  evidence  to  indicate  appellant's  character  was  not  such 
as  would  be  affected  in  the  ordinary  degree  by  such  a  wrong, 
while  there  was  affirmative  evidence  that  the  degree  of  injury 


Digitized  by 


Google 


104         SUPKEME  COURT  OE  WISCONSIN.     [Deo. 
Williams  v.  Hicks  Printing  Co.  159  Wis.  90. 

was,  quite  likely,  above  the  ordinary,  it  was  error  for  the  trial 
court  to  refuse  to  instruct  the  jury  that  he  was  entitled  to  re- 
cover his  actual  damages  and  regardless  of  the  question  of 
whether  the  publication  was  made  with  bad  motives  or  not. 
The  jury  should  have  been  so  instructed  and,  to  guard  against 
their  coiiuiiitting  error  by  finding  merely  nominal  damages, 
they  should  have  been  made  to  appreciate  that  nothing  short 
of  substantial  damages  within  the  field  of  general  damages 
would  be  adequate  to  the  case.  The  law  presumes,  in  such  a 
case,  that  such  damages  were  suffered  as  naturally  and  ordi-  , 
narily  flow  from  such  a  wrong  under  such  circumstances. 
The  standing  of  the  injured  one  in  the  community  is  to  be 
taken  into  consideration,  his  social  station  and  relations,  his 
business  and  its  character,  and  all  other  circumstances  bear- 
ing on  the  question.  These  are  called  general  damages.  There 
is  no  standard  in  law  by  which  the  loss  in  respect  to  such  mat- 
ters can  be  measured  but  the  sound  judgment  of  a  constitu- 
tional jury  under  proper  judicial  guidance. 

The  trial  court  instructed  the  jury:  "It  is  for  you  to  deter- 
mine whether  the  charges  have  been  proven  and  were  pub- 
lished from  good  motives  and  justifiable  ends."  That  was 
error  as  has  been  indicated.  The  pleaded  justification  was 
not  established  in  any  substantial  degree,  and  the  jury  should 
have  been  so  plainly  instructed  instead  of  being  left  to  find 
to  the  contrary  and  thus  prevent  appellant  from  obtaining  the 
redress  he  was  entitled  to. 

For  the  errors  indicated  the  judgment  must  be  reversed. 
Other  errors  were  committed  which  were  so  involved  in  the 
particular  one  that,  without  being  specifically  referred  to, 
they  wall  not  be  likely  to  occur  again. 

There  were  still  other  errors  committed  which  might  or 
might  not,  by  themselves  be  regarded  as  prejudicial  to  an 
extent  requiring  reversal.  We  will  briefly  refer  to  them  to 
guard  against  the  cause  unnecessarily  coming  to  this  court 
again* 
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Complaint  is  made  because  the  court  refused  to  receive  in 
evidence  several  articles  published  in  respondents'  paper  lead- 
ing up  to  the  particular  one,  and  the  articles  published  there- 
after up  to  the  time  the  jury  retired  to  deliberate  upon  their 
verdict  That  complaint  is  well  taken.  The  pleaded  articles 
were  part  of  the  record  in  the  case.  They  were  really  in 
evidence  without  any  formal  offering.  The  ruling  of  the 
court  refusing  to  permit  them  to  be  read  was  wrong.  All  of 
the  articles  had  a  very  material  bearing  on  the  motives  of 
respondents  and  the  subject  of  punitory  damages.  The  pub- 
lications during  the  trial  were  circumstances  of  aggravation 
and  might  well  have  been  considered  quite  persuasive  in  ap- 
pellant's favor  on  the  subject  of  malicious  purpose  to  injure 
characterizing  the  particulal*  publication.  The  late  publica- 
tions were  especially  reprehensible.  The  court  should  not 
only  have  allowed  the  circumstance  to  go  before  the  jury  as 
tending  to  prove  express  malice,  but,  promptly,  upon  the 
course  of  the  paper  being  brought  to  its  attention,  it  should 
have  reprimanded  respondents,  and,  in  case  of  their  persist- 
ency, administered  proper  pimishment.  The  practice  of 
newspaper  proprietors  when  on  trial  for  libel  being  permitted 
to  reach  the  jury,  day  by  day,  during  the  trial  through  the 
columns  of  the  journal  is  not  to  be  tolerated.  If  attempted 
it  should  be  met  in  such  a  way  as  to  redress  the  wrong  and 
prevent  its  re-occurrence.  As  well  might  a  party  to  any  trial 
reach  the  jurors  by  written  or  printed  communications,  or 
even  by  going  among  them  and  verbally  discussing  the  case 
and  giving  direction  to  their  thoughts. 

Further  complaint  is  made  because  the  court  permitted  re- 
spondents' witnesses  to  testify  to  their  conclusions,  opinions, 
and  impressions  in  respect  to  the  occurrences  before  the  board 
of  review,  and  refused  to  permit  appellant  to  meet  them  by 
proof  of  just  what  was  said  and  done,  leaving  the  question  of 
whether  that  constituted  palliation  of  the  wrong  charged. 
The  conduct  of  the  trial  in  this  respect  does  not  meet  with 
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our  approval.  The  witnesses  who  were  called  before  the  board 
seem  to  have  been  quite  offended,  and  particularly  because  of 
the  course  of  their  examination.  All  that  might  well  be  ex- 
plained by  their  partisan  hostility  to  proceedings  which  were 
perfectly  legitimate.  The  material  thing  was  whether  there 
was  just  and  adequate  ground  for  the  state  of  mind  created 
by  their  experiences  before  the  board.  AVhat  was  said  and 
done  was  the  test  which  should  have  been  called  for  and,  in 
the  end,  the  jury  should  have  been  made  to  understand  that, 
at  best  for  defendants,  the  evidence  bore  only  on  the  question 
of  actual  damages. 

Respondent  Ilicks  was  allowed  to  testify,  at  length,  as  to 
what  he  meant  by  the  use  of  the  particular  terms  appearing 
in  the  article,  his  conception  of-  his  duty  and  his  rights  as  a 
newspaper  publisher.  That  course  of  the  evidence,  permitted 
under  objection,  was,  in  the  main,  wrong.  IIow  would  per- 
sons ordinarily  imderstand  the  article  ?  That  was  the  ques- 
tion and,  in  the  circumstances  as  to  the  right  to  recover,  it 
was  not  a  jury  question;  and  as  to  the  extent  of  the  jury  re- 
specting compensatory  damages  the  mere  notion  or  opinion  of 
respondent  Hicks  was  immaterial.  The  court  should  have 
rested  the  meaning  of  the  article  upon  that  which  would  ordi- 
narily be  attributed  thereto  and  not  permitted  the  jury  to  be 
confused  by  the  mere  opinions  of  the  accused.  It  should,  at 
least,  have  confined  all  such  evidence  to  the  field  of  exemplarv 
damages.  The  rule  has  often  been  stated.  How  would  such 
an  article  ordinarily  impress  readers  of  it  imder  the  circum- 
stances of  its  publication  and  circulation  ?  What  one  dr  more 
would  understand,  or  did  imderstand,  or  what  the  author  in- 
tended is  immaterial  either  on  the  question  of  whether  the  ar- 
ticle is  libelous  or  of  what  simi  of  money  will  measure  the 
loss  caused.  Bradley  v,  Cramer,  59  Wis.  309,  18  N.  W.  268 ; 
Pandoiv  v.  EkJisted,  90  Wis.  298,  63  >s^.  W.  284;  Arnold  v. 
Ingram,  151  Wis.  438,  456,  138  K  W.  111. 
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There  was  proof  in  support  of  the  plea  of  an  offer  to  re- 
tract, as  a  mitigating  circumstance,  that  prior  to  commence- 
ment of  the  action,  respondents  offered  to  publish  a  retraction 
of  any  statement  contained  in  the  alleged  libelous  article 
upon  appellant  producing  to  them  satisfactory  proof  of  such 
statement  being  incorrect;  that  being  accompanied  by  a  sug- 
gestion of  still  greater  humiliation  of  plaintiff  in  case  of  his 
resorting  to  legal  remedies  for  redress,  and  also  accompanied 
by  an  offer  to  publish  any  signed  article  appellant  might  fur- 
nish for  that  purpose,  such  publication  to  be  subject  to  such 
comments  as  respondents  might  see  fit  to  make.  Counsel  re- 
quested the  court  to  instruct  the  jury  that  such  circumstance 
should  not  be  considered  in  mitigation  of  the  wrong  done  to 
appellant  and  it  was  refused.  Xo  reason  occurs  to  us  why 
the  jury  should  not  have  been  so  instructed.  Proof  of  such 
circumstance  was  made  by  respondents  upon  the  theory  that 
it,  in  a  measure,  so  atoned  for  the  wrong  done  as  to  remove 
any  ground  for  punitory  damages.  The  matter  seems  to  have 
been  dealt  with  to  the  jury  in  a  way  to  affect  their  judgment 
even  in  the  field  of  actual  damages.  The  circumstance  did 
not  constitute  an  offer  to  retract  in  any  sense  rendering  it 
worthy  of  consideration  by  the  jury.  The  communication  re- 
aflSrmed  what  was  asserted  in  the  published  article  and,  in 
effect,  challenged  appellant  to  combat  it,  with  a  threat  that  if 
he  should  seek  a  legal  forum  for  vindication  instead  of  the 
field  occupied  by  the  newspaper,  he  would  nm  serious  risk  of 
further  humiliation.  It  was  rather  a  matter  in  aggravation 
than  mitigation,  and  the  requested  instruction  should  have 
been  given. 

It  is  needless  to  say  that  error  was  committed  after  ver- 
dict, in  refusing  to  set  it  aside  as  contrary  to  the  law  and  the 
evidence,  and  we  may  well  add,  the  question  of  whether  error 
of  prejudicial  character  was  not  committed  in  refusing  to  re- 
lieve from  the  verdict  on  account  of  misconduct  of  respond- 
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exits  during  the  trial,  challenges  serious  attention.  We  may 
pass  it  without  saying  more,  since  more  is  not  necessary  for 
the  case. 

In  harmony  with  what  was  said  at  the  start,  no  particular 
effort  has  been  made  to  reinforce  the  points  made  in  this  opin- 
ion by  a  citation  of  authorities.  The  questions  are  very  few 
and  very  simple.  The  significant  error  is  the  refusal  to 
charge  the  jury,  plainly  and  unequivocally,  that  the  article 
complained  of  was  libelous  per  se;  that  the  pleaded  justifica- 
tion was  not  established  and  that  appellant  was  entitled  to 
recover  substantial  damages  for  the  wrong  done  to  him.  Quite 
likely  he  was  prejudiced  in  respect  to  a  substantial  award  for 
exem2)lary  damages  by  being  precluded  from  proving  the  cir- 
cumstances of  aggravation  involved  in  the  general  course  of 
respondents  down  to  the  time  of  the  jurors  retiring  to  delib- 
erate upon  the  case,  and  the  course  of  the  evidence,  placing 
before  them  the  opinions  and  impressions  of  witnesses  instead 
of  facts  and  the  refusal  to  instruct,  and  emphatically,  that 
the  so-called  offer  to  retract  was  not  such  an  offer  in  fact  and 
was  rather  proper  to  be  considered  on  the  subject  of  aggrava- 
tion than  mitigation  or  justification.  With  the  particular 
treatment  as  to  the  dominating  errors  and  the  general  treat- 
ment as  to  the  others  it  is  thought  that  none  of  those  com- 
plained of  need  occur  upon  a  second  trial. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 
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Gebman  National  Bank,  Respondent,  vs.  Barbeb  and  an- 
other, Appellants. 

November  19 — December  8,  1914, 

Bills  and  notes:  Principal  and  surety:  Surrender  of  security:  Dis- 
charge of  surety:  Reviving  liahility  hy  giving  new  note:  Consid- 
eration: Banks  and  hanking:  Corporate  stock:  Conversion. 

1.  Where  a  surety  gives  his  note  to  take  up  one  on  which  he  is  liable 

as  a  surety,  with  full  knowledge  that  the  property  of  his  princi- 
pal held  by  the  payee  of  such  note  to  secure  payment  thereof  has 
been  released  and  the  right  thereto  relinquished,  the  surety's  ob- 
ligation continues  and  the  note  so  given  by  him  becomes  a  valid 
obligation ;  and  such  recognition  of  his  liability  does  not  require 
a  new  consideration. 

2.  Although  a  bank,  which  for  the  protection  of  itself  and  indorsers 

of  the  note  held  certificates  of  its  own  stock  as  security  for  pay- 
ment of  a  note  given  by  a  subscriber  for  the  amount  unpaid  on 
such  stock,  delivered  the  certificates  to  said  subscriber  without 
requiring  payment  of  the  note  and  without  the  knowledge  or 
consent  of  the  indorsers,  and  thereafter  the  stock  was  trans- 
ferred to  one  of  the  officers  of  the  bank,  such  facts  did  not  show 
a  fraudulent  conversion  of  the  stock  which  would  entitle  the  in- 
dorsers to  recover  the  value  thereof  from  the  bank,  where  the 
bank  did  not  receive  the  proceeds  of  the  transfer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buhnell,  Circuit  Judge.    Affirmed. 

This  action  was  brought  by  the  plaintiff  to  recover  on  four 
promissory  notes  made  by  the  defendants.  There  is  no  dis- 
pute concerning  them  except  as  to  the  note  made  on  April  1, 
1910,  for  $670. 

On  the  21st  day  of  March,  1892,  one  S.  W.  Hallock  sub- 
scribed for  five  shares  of  the  stock  of  the  plaintiff  bank  and 
agreed  to  pay  therefor  the  sum  of  $1,500.  The  defendants 
agreed  with  the  officers  of  the  bank  that  Hallock  should  give 
his  note  for  $1,000  and  the  defendants  should  indorse  the 
same.  This  was  done  and  from  time  to  time  renewal  notes  in- 
dorsed by  the  defendants  were  given,  and  the  note  was  reduced 
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by  payments  of  Hallock  until  in  1906  it  amounted  to  only 
$635.  At  the  time  the  original  note  was  given  it  was  agreed 
that  the  certificates  of  stock  for  the  five  shares  should  not  be 
delivered  to  Hallock,  but  should  be  held  by  the  plaintifiF  bank 
as  security  for  the  protection  of  itself  and  the  defendants  as 
indorsers,  and  this  was  done.  On  March  30,  1896,  the 
plaintiff  bank  by  its  cashier,  R.  B.  Evans,  without  the  knowl- 
edge or  consent  of  the  defendants  or  without  requiring  the 
payment  of  the  note  by  HaUock,  at  his  request  delivered  the 
certificates  of  stock  held  as  security  for  the  plaintiff  and  de- 
foudants  to  him.  On  June  27,  1896,  the  plaintiff  transferred 
.said  stock  on  the  books  to  one  G.  W.  Washburn,  without  the 
knowledge  or  consent  of  the  defendants  and  without  requir- 
ing payment  of  the  note.  In  1906,  after  Hallock  had  re- 
moved to  Xew  Mexico,  at  the  request  of  the  plaintiff  bank  the 
defendants  gave  their  own  personal  note  to  the  plaintiff  to 
take  the  place  of  the  old  note  given  by  Hallock  and  indorsed 
by  defendants.  The  referee  found  that  the  defendants  at  this 
time  had  notice  that  the  certificates  of  stock  had  been  deliv- 
ered up  to  Hallock  more  than  one  year  prior  to  the  execution 
of  this  note  to  the  bank,  and  that  the  defendants  thereafter, 
with  full  knowledge  of  such  release  of  this  security  by  the 
bank,  from  time  to  time  gave  renewal  notes  and  paid  the  in- 
terest thereon  and  a  part  of  the  principal  The  referee  found 
that  the  plaintiff  was  entitled  to  recover  the  amoimt  due  on 
this  note  as  well  as  the  other  notes  sued  on,  and  awarded  judg- 
ment agaiiist  the  defendants  for  the  sum  of  $3,671.18,  together 
with  all  costs  and  disbursements  in  the  action. 

^Motions  were  made  by  the  plaintiff  to  confirm  and  by  the 
defendants  to  set  aside  the  report  of  the  referee  relative  to 
this  so-called  Hallock  note.  The  motion  of  the  plaintiff  for 
judgment  was  granted  and  that  of  the  defendants  denied,  and 
judgment  for  the  plaintiff  in  accordance  with  the  findings  of 
the  referee  was  entered.  From  such  judgment  this  appeal  is 
taken. 
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For  the  appellants  there  was  a  brief  by  Barber  Bros,,  at- 
torneys, and  Charles  Barber  and  H.  I.  Weed,  of  counsel,  and 
oral  argument  by  Charles  Barber.  They  contended,  inter 
alia,  that  upon  the  undisputed  evidence  these  defendants  were 
voluntarily  released  by  the  bank  from  any  obligation  as  in- 
dorsers  on  the  note  of  Hallock  when  the  bank  surrendered  the 
collateral  without  their  knowledge  or  consent.  The  transfer 
of  the  Hallock  stock  to  Washburn  was  not  only  the  voluntary 
act  of  the  plaintifiF  bank,  but  its  deliberate  act,  and  there  can 
be  no  revival  of  a  debt  by  subsequent  promise  when  the  cred- 
itor has  voluntarily  released  the  debtor,  for  the  reason  that 
there  is  no  such  moral  consideration  as  will  support  a  promise 
to  pay.  Warren  v.  Whitney,  24  Me.  561;  Ingersoll  v.  Mar- 
tin, 58  Md.  67;  Valentine  v.  Foster,  1  Met.  520;  Hale  v. 
Rice,  124  Mass.  292 ;  Grant  v.  Porter,  63  N.  H.  229.  De- 
fendants had  a  right  to  recover  from  the  bank  for  a  conver- 
sion of  the  atock,  or  for  a  breach  of  contract  in  disposing  of 
the  same,  or  to  have  an  accounting  for  the  value  of  the  stock 
and  the  dividends  upon  it.  AATiether  the  bank  received  money 
or  not  upon  the  sale  of  the  stock,  is  immaterial.  If  it  neg- 
lected to  get  the  purchase  price  of  the  stock,  that  was  a  matter 
which  concerned  it  alone.  So  far  as  defendants  are  concerned 
the  case  stands  in  exactly  the  same  position  as  if  the  bank  had 
received  the  money  and  held  it  in  lieu  of  the  stock. 

For  the  respondent  there  was  a  brief  by  Williarns  &  Will- 
iams,  and  oral  argument  by  George  E,  Williams. 

SiEBECKEK,  J.  Upon  the  facts  foimd  by  the  referee  the 
question  is,  Has  the  bank  the  right  to  enforce  the  note  in 
question  against  the  defendants?  There  is  no  dispute  but 
that  the  bank  surrendered  to  Hallock  his  stock  without  the 
knowledge  and  consent  of  the  defendants.  The  surrender  by 
the  bank  of  the  stock  held  by  it  to  secure  payment  of  Hal- 
lock's  note,  which  the  defendants  indorsed  as  an  accommoda- 
tion, without  the  knowledge  and  consent  of  the  defendants^ 
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undoubtedly  operated  to  release  the  defendants  from  their  ob- 
ligation as  indorsers  of  the  Hallock  note,  had  they  insisted 
thereon  when  it  came  to  their  knowledge.  They  however  did 
not  insist  on  being  released  from  their  obligation  on  the  note 
after  having  acquired  knowledge  of  the  release  of  the  Ilallock 
stock  by  the  bank.  A  year  from  the  time  they  were  informed 
of  the  release  of  this  security  by  the  bank  they  continued  their 
obligation  by  giving  their  personal  note  to  the  bank  for  the 
amount  due  on  the  original  debt  secured  by  their  indorsement 
of  the  Ilallock  note.  It  is  established  in  the  law  that  if  a 
surety  gives  his  note  to  take  up  the  one  on  which  he  is  liable 
as  a  surety,  with  full  knowledge  that  the  property  of  his  prin- 
cipal held  by  the  payee  of  such  note  to  secure  payment  there- 
of has  been  released  and  the  right  thereto  relinquished,  then 
the  surety^s  obligation  continues  and  the  note  so  given  by  him 
becomes  a  valid  obligation.  32  Cyc.  162,  Waiver  of  de- 
fenses; First  Nat.  Bank  v.  Jones,  92  Wis.  36,  65  N.  W.  861; 
Masiin  Bank  v.  Hammerslough,  72  Mo.  274.  Such  recogni- 
tion of  his  liability  does  not  require  a  new  consideration  to 
sustain  it.  Porter  v,  Ilodenpuyl,  9  ilich.  11 ;  Hooper  v. 
Pike,  70  Minn.  84,  72  Is^.  W.  829. 

The  appellants  contend  that  the  release  of  the  certificates  of 
stock  by  the  bank  without  their  consent  and  the  purchase 
thereof  from  Hallock  by  Washburn,  one  of  the  bank  ofiicers, 
constituted  a  fraudulent  conversion  of  the  stock  and  hence  en- 
titles them  to  recover  the  value  thereof  from  the  bank,  for  it 
presumably  had  the  benefit  of  such  value.  This  contention 
cannot  prevail  because  the  evid(aice  sufficiently  shows  that  the 
bank  did  not  receive  the  proceeds  of  the  transfer  of  the  Hal- 
lock stock.  The  appellants'  contention  to  the  effect  that  the 
original  debt  of  Hallock  was  fully  discharged  and  satisfied  by 
the  surrender  of  the  stock  as  shown  by  the  evidence  is  not 
well  founded.  The  referee's  finding  to  the  contrary  must  be 
accepted  as  a  verity  on  this  question.  AVliatever  right  the  ap- 
pellants had  to  insist  on  their  release  from  liability  as  sureties 
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on  Hallock's  note  on  account  of  the  relinquishment  of  this 
stock  by  the  bank  was  waived  by  them  when  they  gave  their 
note  to  the  bank,  continuing  their  liability,  with  full  knowl- 
edge that  the  stock  had  been  so  relinquished  as  security  for 
its  payment.  Under  the  circumstances  shown  the  promise 
evidenced  by  the  note  in  question  ^s  binding  on  the  defend- 
ants, and  the  plaintiff  is  entitled  to  recover  on  the  note. 
By  the  Court. — ^Judgment  affirmed. 


FiBST  National  Bank  of  Tigekton,  Appellant,  vs.  Hack- 
ett, imp.,  Respondent 

November  19 — December  8,  1914. 

TaUe  representations  in  sale  of  note:  Tort  action:  Fraudulent  intent 
not  essential:  Good  faith:  Evidence:  Instructions  to  jury:  Spe- 
cial verdict:  Damages. 

1.  In  a  tart  action  based  upon  folse  representations  In  the  sale  of 

property  plaintiff  need  not  show  that  the  representations  were 
made  with  fraudulent  Intent 

2.  Evidence  In  such  case  that  defendant  in  good  faith  believed  that 

the  representations  made  were  true  is  Immaterial;  but  where 
plaintiff  had  Introduced  evidence  on  that  question  he  cannot 
complain  that  defendant  was  allowed  to  rebut  it. 

3.  Although  in  such  case  It  was  immaterial  whether  the  represen- 

tations were  made  in  bad  faith  or  not,  yet,  the  action  being  based 
on  fraud,  it  was  prejudicial  error  to  Instruct  the  Jury  that  there 
was  no  claim  and  no  evidence  of  fraud  or  bad  faith  on  the  part 
of  the  defendant. 

4.  It  was  prejudicial  error  also  to  charge  In  such  case  that  defend- 

ant denied  that  the  alleged  representations  were  made,  where  In 
fact  defendant  did  not  deny  that  any  of  the  representations  were 
made,  except  In  a  qualified  way,  and  himself  testified  to  making 
one  of  them.  • 

6.  An  Instruction  that  "It  is  a  general  rule  of  law  that  statements  as 
to  the  value  of  property,  real  or  personal,  or  as  to  the  financial 
responsibility  of  persons,  made  for  the  purpose  of  Inducing  an- 
other to  buy,  may  be  and  generally  are  mere  expressions  of  opln- 
VoL.  159  —  8 
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ions/'  was  erroneous  as  applied  to  the  evidence  in  this  case  and 
was  prejudicial. 

6.  An  instruction  in  this  case  from  which  the  jury  would  be  likely 

to  understand  that  unless  defendant  positively  vouched  for  the 
truthfulness  of  the  statement  made  by  him  it  would  not  consti- 
tute a  false  representation,  was  erroneous. 

7.  An  instruction  from  which  the  jury  would  be  likely  to  understand 

that  plaintiff  did  not  rely  upon  defendant's  representation  as  to 
certain  securities  sold  by  defendant,  but  upon  the  defendant  per- 
sonally, was  misleading  in  this  cai3e,  that  being  under  the  evi- 
dence a  question  for  the  jury.  | 

8.  Statements  by  defendant  not  having  been  made  as  upon  informa-  I 

tion  or  as  matter  of  opinion  but  as  positive  statements  of  fact,  j 

it  was  misleading  to  charge  the  jury  that  if  what  defendant 
.  said  "was  a  truthful  statement  of  his  information  upon  the  sub-  { 

ject,  and  given  as  such  only,"  there  was  no  false  representation.  | 

9.  It  being  undisputed  that  a  mortgage  by  which  a  note  sold  by  de- 

fendant to  plaintiff  was  supposed  to  be  secured  was  in  fact  ! 

executed  by  a  "dummy"  as  mortgagor,  who  had  no  title  to  the 
property  and  acquired  none,  and  that  such  mortgage  was 
worthless,  it  was  error  to  give  an  instruction  calculated  to  lead 
the  jury  to  believe  that  if  there  w^  a  contract  between  third 
,  persons  and  the  defendant  to  perfect  title  in  the  dummy  mort- 
gagor it  was  sufficient  to  satisfy  defendant's  representation  that 
there  was  a  valid  mortgage,  although  none  in  fact  ever  existed. 

10.  In  a  tort  action  based  upon  false  representations  as  to  the  securi- 

ties accompanying  a  note  sold  by  defendant  to  plaintiff,  it  was 
immaterial  whether  or  not  the  note  would  have  been  fully  se- 
cured if  plaintiff  had  subsequently  agreed  to  an  arrangement  by 
which  other  securities  were  to  be  substituted,  and  no  question 
upon  that  subject  should  have  been  included  in  the  special  ver- 
dict. Plaintiff  had  the  right  to  stand  upon  the  cause  of  action 
for  fraud  and  was  not  bound  to  agree  to  the  substitution  of  some 
other  cause  of  action. 

11.  So,  also,  it  was  immaterial  and  no  question  should  have  been  sub- 

mitted to  the  jury  as  to  whether  plaintiff  could  at  one  time  have 
sold  the  note  for  twenty-five  cents  on  the  dollar. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

This  action  was  brought  against  the  defendants  to  recover 
damages  for  false  representations  alleged  to  have  been  made 
in  the  sale  of  a  note  for  the  sum  of  $2,500.  The  complaint 
sets  forth  that  on  the  13th  day  of  May,  1913,  one  Rose  Kubel 
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Hecht  made  a  promissory  note  in  the  sum  of  $2,500,  payable 
six  months  after  date  at  the  Old  National  Bank  of  Oshkosh, 
to  the  order  of  herself,  with  interest  at  six  per  cent,  per  an- 
num; that  the  note  was  indorsed  by  her,  A.  S.  Hecht,  and 
J.  F.  Conant,  who  are  named  as  defendants  in  the  action; 
that  none  of  the  defendants  named  were  served  except 
R.  H.  Hackett;  that  said  Hackett,  as  an  inducement  to  the 
plaintiff  to  buy  said  note,  made  several  representations,  all  of 
which  were  imtrue,  and  that  plaintiff  was  ignorant  of  the 
falsity  thereof  and  relied  upon  such  representations. 

The  defendant  Hackett  answered,  denying  the  making  of 
any  false  representation,  and  further  set  out  in  detail  the  his- 
tory of  the  transaction  and  subsequent  negotiations  between 
the  parties  relative  to  the  collection  and  security  going  with 
the  note.  It  is  further  alleged  that  afterwards  it  was  discov- 
ered that  the  securities  were  not  as  represented  and  the  in- 
dorsers  worthless  and  that  further  steps  were  taken  by  the 
defendant  Hackett  to  obtain  additional  security  of  the  other 
defendants  and  others,  and  that  through  the  refusal  of  the 
plaintiff  to  surrender  the  note  and  accept  new  notes  the  deal 
fell  through  and  the  plaintiff,  with  other  holders  of  other 
notes,  lost  an  opportunity  to  collect  or  secure  the  same  in  full. 

The  jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  R,  H,  Hackett,  at  the  time  of  the 
sale  of  said  note  to  the  plaintiff,  make  any  false  representa- 
tions of  a  material  fact  or  facts  regarding  the  said  note? 
A.  No. 

"(2)  If  you  answer  question  No.  1  *Yes,'  then  was  such 
false  representation  a  material  inducement  to  the  plaintiff  to 
purchase  said  note?     A.  . 

"  (3)  If  you  answer  question  No.  1  'Yes,'  then  answer  this : 
Did  the  plaintiff  in  purchasing  said  note  rely  upon  such  false 
representation  and  believe  it  to  be  true?     A.  . 

"(4)  If  the  plaintiff  had  agreed  to  the  arrancferaent  with 
Siegmimd  Hecht  under  date  of  December  3,  1912,  would  the 
plaintiff's  note  have  been  fully  secured  thereby?     A.  Yes. 

"(5)  Could  the  plaintiff  at  the  time  of  the  sale  to  the  Stev- 
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ens  Point  Bank  have  realized  about  twenty-five  per  cent,  upon 
its  claim  ?     .4.  Yes. 

"(6)  What  is  the  present  value  of  the  plaintiff's  note? 
A.  We  believe  twenty-live  cents  on  a  dollar." 

The  appellant  made  the  ordinary  motions  after  verdict  and 
also  hied  exceptions  to  rulings  of  the  court  and  to  the  charge 
and  refusals  to  charge,  which  so  far  as  necessary  will  be  con- 
sidered hereafter.  Plaintiff's  motions  were  denied  and  de- 
fendant's motion  for  judgment  granted,  and  judgment  was 
entered  accordingly  in  favor  of  the  defendant  dismissing  the 
plaintiff's  complaint  with  costs,  from  which  judgment  this  ap- 
peal was  taken. 

For. the  appellant  there  was  a  brief  by  Goodrich  &  Good- 
rich,  and  oral  argument  by  A.  B.  Goodrich. 

For  the  respondent  there  Tvas  a  brief  by  Charles  and  Henry 
Barber,  and  oral  argument  by  Charles  Barber. 

Kerwin,  J.  The  appellant  assigns  the  following  errors: 
(1)  The  court  erred  in  admitting  testimony  against  plaint- 
iff's objection.  (2)  The  court  erred  in  charging  the  jury. 
(3)  The  court  erred  in  overruling  plaintiff's  alternative  mo- 
tions. (4)  The  court  erred  in  overruling^  plaintiff's  motion 
for  a  new  trial. 

The  action  is  brought  to  recover  damages  for  false  repre- 
Rcntations  alleged  to  have  been  made  by  defendant  Ilachett 
in  the  sale  of  a  note  to  plaintiff.  The  complaint  charges  false 
representations  made  by  defendant  Ilachett,  reliance  thereon 
by  plaintiff,  and  damages.  The  answer  puts  in  issue  the  al- 
legations of  the  complaint.  The  verdict  returned  is  set  out 
in  the  statement  of  facts. 

Briefly  stated,  the  facts  leading  up  to  the  sale  of  the  note, 
so  far  as  material  to  the  questions  involved,  are  substantially 
as  follows:  Defendant  Ilachett  was  a  loan  broker,  president 
of  the  Farmers'  Bank  of  Omro,  stockholder  in  the  First  Na- 
tional Bank  of  Berlin,  and  stockholder  in  the  plaintiff,  First 
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National  Bank  of  Tigerton.  Conant  was  a  manufacturer  at 
Two  Rivers,  Wisconsin,  and  was  also  interested  in  other  busi- 
ness concerns.  He  entered  into  a  deal  with  Albert  Hecht 
and  wife  for  the  exchange  or  sale  of  certain  property  in  Colo- 
rado. One  Ilalliday,  of  Chicago,  claimed  to  own  land  in 
Michigan  which  he  desired  to  trade  for  Chicago  property  in 
which  Conant  had  an  interest.  A  written  agreement  was 
drawn  up  in  April,  1912,  by  which  it  was  agreed  to  exchange 
the  Chicago  property  for  the  Manistee,  Michigan,  property 
upon  conditions.  Conant  was  to  be  paid  a  brokerage  fee  for 
consummating  the  deal.  Hecht  needed  $8,500  to  enable  him 
to  carry  out  the  deal,  but  could  not  raise  the  money  himself. 
Conant  was  brought  into  the  deal  and  he  needed  $5,000.  In 
other  words,  Hecht  and  Conant  needed  between  them  $13,500. 
To  raise  the  money  Conant  applied  to  defendant  Ilaclcett  and 
submitted  a  statement  of  the  conditions  of  the  properties  and 
the  parties.  Hackett  made  two  or  three  trips  to  Chicago  in 
the  matter  and  looked  up  the  Rubel  estate,  in  which  it  was 
claimed  Rose  Rubel  Hecht  was  interested.  There  is  evidence 
that  Hackett  thought  Mrs.  Hecht  had  a  substantial  interest  in 
the  estate.  Under  the  deal  made  between  Conant,  Hecht, 
and  Hackett  in  Chicago,  an  alleged  mortgage  on  the  property 
at  Manistee,  Michigan,  for  $6,500  was  to  be  turned  over  to 
Hackett,  the  title  to  which  property  was  not  perfect,  but  there 
was  a  contract  between  Halliday  and  Hecht  for  the  transfer 
of  the  property  and  providing  that  the  actual  transfer  would 
be  made  within  a  short  time.  The  papers  were  turned  over 
to  Hackett,  including  what  purported  to  be  a  first  mortgage 
upon  the  Michigan  property  for  $6,500.  The  title  to  the 
mortgaged  property  was  not  perfect  at  this  time,  so  that  the 
$6,500  mortgage  was  not  in  fact  a  first  mortgage,  although 
defendant  Hackett  understood  that  part  of  the  money  which 
he  paid  was  to  be  used  by  Hecht  to  clean  up  the  title  so  that 
the  mo'-tgage  would  be  a  first  mortgage.  The  securities  were 
delivered  to  Hackett  and  the  notes  taken  by  him  indorsed  by 
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Rose  Rubel  Hecht,  A.  S.  Hecht,  and  J.  F.  Conant.  Defend- 
ant Hackett  also  got  a  report  of  the  financial  standing  of 
Conant.  After  it  turned  out  that  the  title  to  the  Michigan 
property  was  not  perfected  the  defendant  HacJcett  made  a  de- 
mand upon  Conant  and  Hecht  for  $6,500  in  cash.  Some  ne- 
gotiations were  had  between  Conant,  Hecht,  and  defendant 
Hackett  looking  to  a  new  arrangement  whereby  other  proper- 
ties were  to  be  substituted  for  the  Michigan  property  covered 
by  the  $6,500  mortgage,  and  the  plaintiff  was  asked  to  enter 
into  this  deal,  but  refused  to  do  so. 

It  appears  that  the  deal  entered  into  at  Chicago  by  which 
defendant  Hackett  loaned  $13,500  was  what  was  termed  a 
three-cornered  deal  between  Hecht,  Conant,  and  Halliday,  by 
which  certain  properties  were  to  be  sold  or  exchanged  and 
Halliday  was  to  transfer  to  Hecht  a  farm  of  over  300  acres 
at  Manistee,  Michigan,  in  exchange  ^or  hotel  property  in  Chi- 
cago. The  deal  was  closed  between  Hackett,  Hecht,  and  Co- 
nant May  13,  1912,  and  resulted  in  Hackett  loaning  Hecht 
and  Conant  $13,500,  Hackett  taking  notes  aggregating 
$15,500,  viz.  one  note  for  $5,000,  three  for  $2,500,  one  for 
$2,000,  and  one  for  $1,000.  Defendant  Hackett  sold  $14,500 
of  these  notes,  the  one  sold  to  plaintiff  being  one,  and  Conant 
sold  $1,000.  This  paper  was  signed  by  Rose  Rubel  Hecht 
and  indorsed  by  A.'  S.  Hecht  and  J.  F.  Conant  A  trust 
agreement  was  executed  by  which  defendant  Hackett  was  to 
be  trustee.  To  secure  the  notes  taken  by  defendant  Hackett 
mortgages  were  taken  by  Hackett  as  trustee  as  follows :  What 
purported  to  be  a  first  mortgage  of  $6,500  on  a  Michigan 
farm  and  two  second  mortgages  of  $4,500  each  on  Colorado 
property.  It  seems  that  these  mortgages  were  signed  by  one 
who  had  no  title  at  the  time,  but  who  probably  expected  to 
acquire  title  thereafter.  Hackett  paid  $13,500  to  Conant 
and  Hecht  in  Chicago  May  13,  1912,  and  it  appears  from  the 
evidence  that  defendant  Hackett  took  the  three  mortgages  on 
the  strength  of  statements  of  the  borrowers  that  subsequent 
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to  turning  over  the  money  deeds  would  pass  which  would  make 
the  mortgages,  or  some  of  them,  good. 

1.  It  is  claimed  by  respondent  that  the  action  is  on  con- 
tract, and  that  there  is  no  question  of  fraud  in  the  case,  that 
the  appellant  opened  the  door  to  the  question  of  good  faith  on 
the  part  of  Hackett,  therefore  cannot  complain  of  the  ruling 
of  the  court  under  the  first  assignment  of  error. 

We  think  it  clear  under  the  pleadings  and  evidence  that  the 
action  is  not  one  upon  contract,  but  in  tort  for  fraud  based 
upon  false  representations  in  the  sale  of  property.  But  it 
does  not  follow  that  because  the  action  is  for  fraud  it  must  be 
shown,  in  order  to  make  the  representations  actionable,  that 
they  were  made  with  fraudulent  intent.  Montreal  River  L. 
Co.  V.  Mihilh,  80  Wis.  540,  50  X.  W.  507;  Coizhauscn  v. 
Simon,  47  Wis.  103,  1  N.  W.  473 ;  Bird  v.  Kleiner,  41  Wis. 
134.  A  party  making  representations  as  facts  must  be  held 
to  respond  for  injury  done  in  assuming  to  know  and  represent 
as  facts  things  which  did  not  actually  exist,  but  upon  which 
the  other  party  relied  to  his  damage.  Stecl'hauer  v.  Leykom, 
130  Wis.  438,  110  X.  W.  217;  Slamlard  Mfg.  Co.  v.  Slot, 
121  Wis.  14,  98  N.  W.  923.  In  speaking  upon  the  subject 
in  Krause  v.  Busaclcer,  105  Wis.  350  (81  N.  W.  406),  at  page 
354  this  court  said : 

"If  the  representations  were  material  and  false,  and  the 
maker  thereof  either  knew  or  ought  to  have  known  that  they 
were  false,  or  if  he  made  them  recklessly,  with  no  knowledge 
on  the  subject,  and  the  injured  party  relied  upon  them  as 
true,  without  the  present  means  of  knowledge  of  their  falsity, 
and  suffered  damage  thereby,  then  the  fraud  is  complete.'' 

In  Zuriker  v.  Kuehn,  113  Wis.  421  (SB  X.  W.  605),  at 
page  424  it  is  said:  "False  representations  of  facts  or  condi- 
tions which  have  induced  the  making  of  a  contract  may  be  ac- 
tionable although  not  shown  to  have  been  made  wilfully,  or 
with  fraudulent  intent,"  citing  Montreal  River  L.  Co.  v.  Mi- 
hills,  80  Wis.  540,  50  N.  W.  507;  Gunther  v.  Ullrich,  82 
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Wis.  222,  52  N.  W.  88;  Porter  v.  Beattie,  88  Wis.  22,  59  K 
W.  499. 

There  is  an  abundance  of  evidence  in  this  case  that  the 
representations  complained  of  were  made  by  defendant  Hack- 
ett, and  the  question  was  not  whether  they  were  made  in  good 
faith,  but  wliether  Hackett  did  in  fact  make  them,  whether 
they  were  material  and  false,  relied  upon  by  plaintiff,  and 
caused  the  injury  complained  of.  The  evidence  admitted 
over  plaintiff's  objection  and  complained  of  under  this  assign- 
ment of  error  was  as  to  whether  Hackett  in  good  faith  be- 
lieved the  representations  made  were  true.  This  evidence 
was  immaterial  and  should  not  have  been  admitted.  Zunker 
V,  Kuehn,  supra;  Kravse  i\  Busacker,  supra;  Hart  v,  Moul- 
ton,  104  Wis.  349,  80  IN".  W.  599;  Palmer  v.  Goldberg,  128 
Wis.  103,  107  X.  W.  478.  The  plaintiff,  however,  called  de- 
fendant Hackett  under  sec.  4068,  Stats.,  and  examined  him 
respecting  the  security,  and  among  other  questions  put  the 
following:  "You  believed  at  that  time,  I  presume,  that  this 
collateral  security  was  good  security  for  that  loan?"  This 
question  was  objected  to  as  immaterial  and  the  objection  over- 
ruled. The  evidence  was  immaterial,  but  the  court  permitted 
the  question  answered  and  thus  opened  the  door  for  evidence 
of  good  faith  on  the  part  of  defendant  Hackett.  There  was 
other  similar  evidence  on  the  subject  offered  by  plaintiff  and 
admitted  over  defendant's  objection. 

The  plaintiff,  having  put  in  evidence  upon  this  issue,  can- 
not complain  that  defendant  was  allowed  to  rebut  it. 

2.  The  court  charged  the  jury  respecting  the  first  question 
of  the  special  verdict  as  follows : 

"Mr.  Hackett  denies  that  any  such  representations  were 
made.  Mr,  Hackett  denies  having  told  him  any  of  these 
things  as  alleged  in  the  complaint." 

This  part  of  the  charge  was  misleading  and  prejudicial. 
The  evidence  shows  that  Hackett  did  not  deny  that  any  of  the 
representations  were  made,  except  in  a  qualified  way.  One 
of  the  representations  charged  was  "that  said  notes  are  fur- 
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ther  secured  by  a  first  mortgage  of  $6,500  on  a  tract  of  land 
oontainiug  about  300  acres  near  Manistee,  Michigan,  worth 
$16,000."  The  representations  made  by  Hackett  to  the 
plaintiff  bank  were  made  by  'phone  and  in  a  conversation  over 
the  'phone  with  Mr.  Wojahn,  cashier  of  the  plaintiff  bank. 
Defendant  Hackett  testified :  "I  told  him  I  had  a  first  mort- 
gage for  $6,600  on  a  tract  of  about  300  acres  of  land  in 
Michigan  estimated  to  be  worth  about  $16,000,  I  think." 
Mr.  Hackett  afterwards  makes  a  sweeping  denial  as  to  all  of 
the  representations,  but  from  the  evidence  this  appears  to  be 
based  upon  the  fact,  as  he  testifies,  that  when  he  talked  with 
Mr.  Wojahn  over  the  'phone  Mr.  Wojahn  stopped  him  before 
he  got  through  with  all  he  desired  to  say  regarding  the  securi- 
ties. 

The  court  further  instructed  the  jury: 

"In  this  case  there  is  no  claim  of  fraud  or  bad  faith  on  the 
part  of  the  defendant  Hackett,  and  there  is  no  evidence  of 
fraud  or  bad  faith  on  his  part." 

This  was  error  and  clearly  prejudicial.  The  action  was 
based  upon  fraud.  If  Mr.  Hackett  made  the  representations, 
which  were  material,  and  they  were  false,  relied  upon  by  the 
plaintiff,  and  caused  tlie  damage,  it  was  immaterial  whether 
they  were  made  in  bad  faith  or  not. 

The  court  further  instructed  the  ;'ury: 

"It  is  a  general  rule  of  law  that  statements  as  to  the  value 
of  property,  real  or  personal,  or  as  to  the  financial  responsi- 
bility of  persons,  made  for  the  purpose  of  inducing  another  to 
buy,  may  be  and  generally  are  mere  expressions  of  opinions." 

This  was  error  as  applied  to  the  testimony  in  the  case  and 
prejudicial.  Palmer  v.  Ooldberg,  128  Wis.  103,  107  'N.  W. 
478;  McKinnon  v.  Vollmar,  75  Wis.  82,  43  jST.  W.  800; 
Kaihan  v.  Comstock,  140  Wis.  427, 122  N.  W.  1044. 

The  court  further  charged  the  jury : 

"If  Mr.  Hackett  in  his  conversation  with  Mr.  Wojahn  only 
truthfully  stated  his  own  knowledge  upon  the  subject  and  did 
not  make  the  statement  as  a  positive  and  absolute  fact  and  did 
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not  positively  vouch  for  the  truthfulness  of  the  same,  any 
statement  so  made,  even  if  untrue,  would  not  constitute  a 
false  representation." 

It  was  not  necessary  that  Mr,  Hackett  should  vouch  for  the 
truthfulness  of  the  statement  made.  It  was  sufficient  that  he 
made  a  positive  statement  of  the  facts  and  did  not  state  it  as 
being  made  upon  information.  From  this  charge  the  jury 
would  be  likely  to  understand  that  unless  Mr.  Hackett  pos- 
itively vouclied  for  the  truthfulness  of  the  statement  it  would 
not  constitute  a  false  representation. 

The  court  instructed  the  jury : 

"The  defendant  also  claims  that  Mr.  Wojahn  in  his  testi- 
mony admits  shutting  Mr.  Hackett  off  and  telling  him  that 
he  might  send  the  note,  but  with  the  understanding  that  he 
should  be  liable  thereon." 

This  was  not  a  correct  statement  of  Mr.  Wojahn's  evidence. 
Wojahn  testified: 

"Then  he  began  to  tell  me  about  the  Greeley  property,  and 
I  said  there  was  no  need  going  any  farther.  I  did  not  know 
the  indorsers  or  the  securities.  I  says,  I  am  kind  of  loaned 
up,  I  says,  but  I  said  if  I  can  look  to  you  at  all  times  to  see 
that  the  loan  is  made  good,  why  send  her  along."  .  .  .  "One 
thing  I  haven't  mentioned,  that  is:  When  I  stopped  him  I 
said  I  did  not  know  anything  about  the  signers  or  indorsee 
or  any  of  the  securities  that  you  mention  to  me,  so  T  said  get 
plenty  of  security  for  yourself  for  I  will  always  look  to  you 
for  payment  of  that  note  for  the  trustee.  I  didn't  use  the 
word  'trustee,'  I  said  I  will  look  to  you.  I  am  looking  to  him 
today." 

The  jury  would  be  likely  to  understand  from  this  charge 
that  Mr.  Wojahn  did  not  rely  upon  representations  as  to  se- 
curities, but  upon  Hackett  personally.  The  instruction  was 
misleading.  It  was  for  the  jury  to  say  upon  all  the  evidence 
whether  Mr.  Wojahn  did  not  intend  to  rely  upon  the  securi- 
ties as  represented  and  not  upon  Hackett  personally. 

In  charging  as  to  the  Michigan  property  the  court  said : 

"If  you  find  that  the  statements  made  by  Mr.  Hackett  in 
regard  to  this  property  were  true  in  substance,  or  that  what 
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he  said  was  a  truthful  statement  of  his  information  upon  the 
subject,  and  given  as  such  only,  you  must  find  that  there  was 
no  false  representation  in  this  regard,  and  as  to  this  subject 
you  must  answer  the  first  question  'No.' " 

This  instruction  was  misleading.  What  Mr.  Hackett  said 
about  the  Michigan  mortgage  was  not  said  upon  information 
or  as  matter  of  opinion,  but  was  a  positive  statement  of  the 
facts,  and  the  material  question  was  whether  the  statements 
made  by  Hackett  regarding  the  mortgage  were  true. 

The  court  further  instructed  the  jury  : 

"If  at  the  time  the  mortgage  was  given  there  was  a  valid, 
binding  contract  which  could  have  been  enforced  and  where- 
by Mr.  Halliday  could  have  been  compelled  to  have  given  a 
deed  of  the  property,  then  there  was  in  the  eye  of  the  law  a 
valid  mortgage  upon  the  same.  The  mere  fact  that  after- 
wards Mr,  Hackett  or  the  other  parties  neglected  to  enforce 
the  contract,  or  by  neglect  lost  rights  in  reference  to  the  same, 
would  not  affect  the  validity  of  the  mortgage  at  the  time  taken. 
If  the  mortgage  was  valid  in  law  at  the  time  the  representa- 
tion was  made,  yon  must  find  that  there  was  no  false  repre- 
sentation in  respect  thereto.^' 

This  instruction  was  well  calculated  to  lead  the  jury  to  be- 
lieve that  there  was  some  kind  of  a  contract  which  amounted 
to  a  mortgage  on  the  Michigan  property  which  might  be  en- 
forced, and  that  if  a  contract  in  fact  existed  to  perfect  title  in 
the  "dummy"  mortgagor,  it  was  suflioient  to  satisfy  the  repre- 
sentation that  there  was  a  valid  mortgage,  although  none  in 
fact  ever  existed.  It  is  imdisputed  that  the  $6,500  alleged 
mortgage  on  the  Michigan  property  was  executed  by  a 
"dummy"  as  mortgagor,  who  had  no  title  to  the  property  and 
acquired  none,  and  that  such  mortgage  was  worthless. 

Counsel  for  appellant  also  excepted  to  the  whole  charge  as 
being  too  favorable  to  defendant  Hackett.  The  portions  of 
the  charge  heretofore  treated  show  its  general  character  and 
further  discussion  of  it  is  unnecessary. 

3.  Error  is  assigned  because  the  court  refused  to  change 
the  answer  of  the  jury  to  the  fourth  question  of  the  special 
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verdict  from  **Yes"  to  **Xo."  This  question  should  not' have 
been  submitted  and  has  no  proper  place  in  the  case.  The 
plaintiflF  had  a  right  to  stand  upon  its  cause  of  action  for 
fraud  and  was  not  obliged  to  enter  into  any  negotiations  re- 
sulting in  a  substitution  of  its  existing  cause  of  action  for 
some  other.  All  the  evidence  respecting  this  transaction 
should  have  been  excluded  and  no  question  submitted  to  the 
jury  upon  the  point. 

Counsel  for  appellant  also  moved  to  change  the  answers  to 
the  first,  fifth,  and  sixth  questions  of  the  special  verdict  on  the 
ground  that  the  answers  to  these  questions  are  unsupported 
by  the  evid(  nee.  The  issue  raised  by  the  fifth  question  was 
immaterial.  PlaintiflF  was  not  obliged  to  sell  the  note  for 
twenty-five  cents  on  the  dollar  or  for  any  sum  less  than  face 
and  interest.  PlaintiflF  oflFercd  the  note  in  court  for  the  use 
of  defendant  Ilachett. 

AVhether  there  was  suflficient  evidence  to  support  the  an- 
swers to  the  first  and  sixth  questions  of  the  special  verdict  we 
need  not  and  do  not  determine. 

On  account  of  prejudicial  error  committed  on  the  trial  and 
discussed  in  this  opinion  the  judgment  must  be  reversed. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Stetxke,  Appellant,  vs.  City  of  OsiiKosn,  Respondent 

yovember  19 — December  8,  7.9/ J. 

Municipal  carporations:  Injury  from  defect  in  sidetcalk:  Notice  of  in- 
jury: Inaccuracy:  Intention  to  mislead:  Questions  for  jury:  Evi- 
dence: Photographs,  when  not  conclusive. 

1.  Since  the  amendment  of  sec.  1339,  Stats.,  by  ch.  85,  Laws  of  1893, 
the  notice  of  an  injury  claimed  to  have  been  sustained  by  reason 
of  a  defect  in  a  sidewalk  is  not  rendered  insufficient  or  invalid 
by  failure  to  describe  correctly  the  defect,  if  there  was  no  inten- 
tion to  mislead  the  municipality  and  it  was  not  In  fact  misled. 
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2.  Where  such  a  notice  described  the  defect  as  an  incline  in  the 
walk,  made  of  old  and  worn  planks  laid  lengthwise  so  as  to  be 
slippery  and  unsafe  to  pedestrians,  and  both  the  notice  and  the 
complaint  stated  that  plaintiff  slipped  on  such  incline  and  fell, 
but  at  the  trial  plaintiff  testified  that  her  injury  was  caused  by 
stepping  into  a  hole  in  the  walk  at  the  place  described,  and  fur- 
ther testified  that  it  was  due  to  her  lack  of  familiarity  with  the 
English  language  that  she  did  not  make  her  attorneys  under- 
stand that  she  stepped  into  a  hole,  it  was  a  question  for  the  jury 
whether  in  giving  the  notice  there  was  any  intention  to  mislead 
the  city;  and  upon  evidence  tending  to  show  that  the  city  was 
seasonably  advised  of  the  existence  of  the  hole  it  was  for  the 
Jury  to  say  whether  or  not  the  city  was  misled. 

Z.  A  photograph  of  the  walk  at  the  place  in  question  which,  although 
it  showed  that  there  wds  a  narrow  piece  out  of  the  side  of  one  of 
the  boards,  seemed  to  show  that  the  space  was  too  narrow  to  ad- 
mit a  human  foot,  is  held  not  to  be  conclusive  of  the  latter  fact, 
although  the  plaintiff  had  the  photograph  taken,  offered  it  in 
evidence,  and  vouched  for  its  accuracy,  where  she  also  testified 
that  her  foot  went  through  such  hole  and  another  witness  testi- 
fied that  he  examined  the  walk  a  few  minutes  after  the  accident 
and  that  the  hole  was  there  and  was  large  enough  to  admit  the 
plaintiff's  foot 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buknelt.,  Circuit  Judge.     He  versed. 

Action  to  recover  damages  for  injuries  sustained  by  falling 
on  an  alleged  defective  sidewalk.  The  notice  of  injury  i^tated 
that  the  plaintiff  was  injured  bv  reason  of  a  defective  side- 
walk and  described  the  place  where  the  injury  occurred. 
The  defect  in  the  sidewalk  and  the  cause  of  the  injury  are  set 
forth  as  follows : 

"That  the  dangerous,  insufficient  and  defective  condition  of 
said  sidewalk,  which  occasioned  said  injuries,  consisted  of  an 
incline  the  width  of  the  sidewalk  at  said  point  about  six  feet 
in  length  and  made  of  old  and  worn  y)lanks  laid  lengthwise 
with  the  said  walk.  That  said  incline  dropped  about  ten 
inches  and  leads  from  the  new  cement  sidewalk  on  the  south 
adjoining  lot  of  the  above  described  premises  down  onto  the 
wooden  plank  sidewalk  immediately  north  thereof.  That 
said  incline  was  dangerous,  insufficient  and  defective  in  this. 
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that  the  planks  from  which  it  was  made  were  old  and  worn 
and  laid  lengthwise,  thereby  rendering  said  incline  slippery 
and  unsafe  to  pedestrians,  and  was  entirely  devoid  of  cleats 
to  prevent  persons  stepping  thereon  from  slipping  and  falling 
during  wet  weather.  That  as  said  Augusta  Steinke  was 
walking  north  on  said  sidewalk,  with  due  care,  she  stepped 
upon  the  aforesaid  incline  and  slipped,  causing  her  to  fall  and 
sustain  severe  bodily  injuries." 

The  complaint  in  describing  the  defect  substantially  fol- 
lows the  notice.  There  is  some  elaboration  in  it,  but  no  aver- 
ment that  there  was  any  hole  in  the  sidewalk.  On  the  trial 
the  plaintiff  testified  that  her  injury  was  caused  by  stepping 
into  a  hole  in  the  part  of  the  sidewalk  described  in  the  notice. 
At  the  close  of  plaintiffs  testimony  the  defendant  moved  to- 
strike  out  the  evidence  tending  to  show  that  there  was  a  hole 
in  the  sidewalk  and  for  a  nonsuit.  Plaintiff  requested  the 
court  to  permit  the  complaint  to  be  amended  so  as  to  conform 
to  the  proofs.  The  motion  to  amend  was  denied  and  a  non- 
suit was  granted.  Plaintiff  appeals  from  the  judgment  of 
nonsuit. 

For  the  appellant  there  was  a  brief  by  Charles  Oellerich, 
attorney,  and  Jf .  H.  Eaton,  of  counsel,  and  oral  argument  by 
E.  «7.  Dempsey, 

R,  A,  HolUster,  for  the  respondent. 

Baenes,  J.  The  circuit  court  obviously  refused  to  amend 
the  complaint  because  it  was  thought  that  it  would  not  do 
plaintiff  any  good  to  do  so.  In  this  court  defendant's  counsel 
argue  that  there  could  be  no  amendment  of  the  notice  of  in- 
jury and  no  recovery  under  it  as  it  stood.  In  granting  the 
nonsuit  the  court  stated  that  the  evidence  conclusively  showed 
that  there  was  no  defect  in  the  walk. 

The  cause  of  the  injury  as  stated  in  the  notice  was  the  slip 
pery  condition  of  the  walk  due  to  the  slant  at  which  the  boards 
were  laid  and  the  fact  that  they  were  old  and  worn.  The 
complaint  practically  follows  the  notice  in  describing  the  de- 


Digitized  by 


Google 


8]  AUGUST  TERM,  1914.  127 


Steinke  v.  Oshkosh,  159  Wis.  124. 


feet.  Neither  tlie  notice  nor  the  complaint  set  forth  that 
there  was  any  hole  in  the  incline  or  that  the  boards  were  rot- 
ten. On  the  trial  the  plaintiff  offered  evidence  to  prove  an 
entirely  different  cause  of  action  from  that  attempted  to  be 
set  forth  in  the  complaint.  She  testified  that  there  was  a 
hole  in  the  incline  which  was  covered  with  leaves  and  that 
she  stepped  into  it  and  was  injured  in  this  way.  It  is  con- 
ceded in  this  court  by  plaintiff's  counsel  that  the  incline  was 
not  sufficiently  steep  to  constitute  a  defect  on  account  of  which 
recovery  could  be  had.  It  is  not  conceded  that  the  complaint 
does  not  cover  the  defect  now  complained  of,  although  it  well 
might  be- 
lt is  rather  strange  that,  if  plaintiff  stepped  in  a  hole  and 
had  the  diflSculty  in  extracting  her  foot  from  it  that  she  testi- 
fied to  on  the  trial,  no  mention  was  made  of  it  to  her  counsel 
when  the  notice  was  prepared  or  when  the  complaint  was 
drawn  which  was  verified  by  hor.  It  should  in  justice  to  her 
be  said  that  she  did  not  understand  or  speak  the  English  lan- 
guage very  well,  and  whether  the  significant  omission  from 
the  complaint  and  notice  was  the  result  of  plaintiff  and  her 
counsel  not  being  able  to  understand  each  other,  or  whether 
she  amended  her  facts  to  suit  the  exigencies  of  the  case,  was 
and  is  for  a  jury  to  say. 

There  is  no  doubt  that  under  the  law  as  it  existed  prior  to 
the  passage  of  ch.  85,  Laws  of  1893,  the  notice  was  incurably 
and  hopelessly  bad.  That  amendment,  among  other  things, 
provided  that  a  failure  to  correctly  describe  the  defect  which 
caused  the  injury  should  not  defeat  a  right  of  action  where 
there  was  no  intention  to  mislead  the  municipality  and  it  was 
not  in  fact  misled.  Defendant's  counsel  call  attention  to  the 
cases  of  Benson  v,  Madison,  101  Wis.  312,  77  N.  W.  161,  and 
Oagan  v.  Janesville,  106  Wis.  662,' 82  K  W.  558  (both  of 
which  arose  after  the  amendment  was  enacted),  as  holding 
that  this  statute  made  no  substantial  change  in  tlio  law  as  it 
existed.     The  counsel   representing  the  plaintiffs   in   these 
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cases  evidently  did  not  discover  the  amendment,  and  if  op- 
posing counsel  were  better  informed  tliey  maintained  a  dis- 
creet silence  and  the  cases  were  disposed  of  without  reference 
to  the  amendment  and  manifestly  without  knowledge  of  it» 
It  was  incorporated  in  the  revision  of  189S  as  part  of  sec. 
1339,  and  since  that  time  and  before  it  has  been  enforced  in 
accordance  with  its  tenor  and  effect.  Collins  v.  Jwnesville, 
107  Wis.  436,  83  X.  W.  695;  Hoffman  v.  North  Milwaukee. 
118  Wis.  278,  95  X.  W.  274;  Redepenning  v.  Bock,  136  Wis. 
372,  117  N.  W.  805.  The  statute  is  a  plain  and  reasonable 
one,  and,  being  plain,  it  should  be  given  full  effect  in  any 
event  inasmuch  as  it  is  valid. 

We  think  on  the  record  as  it  stood  in  the  circuit  court  it 
could  not  be  said  as  a  matter  of  law  that  the  plaintiff  intended 
to  mislead  the  defendant  or  that  the  defendant  was  misled. 
What  the  evidence  may  disclose  after  a  full  trial  is  another 
matter.  The  sidewalk  inspector  examined  this  walk  shortly 
after  the  accident,  and  the  jury  might  have  found  on  the  evi- 
dence then  before  it  that  the  defendant  was  seasonably  ad- 
vised of  the  existence  of  the  hole  and  was  not  misled.  It 
might  also  find  that  there  was  no  intention  to  mislead,  be- 
cause the  plaintiff  testified  in  substance  that  it  was  due  to  her 
lack  of  familiarity  with  the  English  language  that  she  did  not 
make  her  attorneys  understand  that  she  stepped  into  a  hole  in 
the  incline.  WTierever  conflicting  inferences  may  be  drawn 
from  the  evidence  the  question  is  one  for  the  jury.  Hoffman 
V.  North  Milwatikee,  supra.  So  we  conclude  that  the  defect 
in  the  notice  did  not  warrant  the  court  in  taking  the  case 
from  the  jury. 

Two  photographs  of  the  walk  taken  by  the  plaintiff,  and 
one  taken  by  the  defendant,  were  offered  in  evidence.  Two 
of  them  were  side  views  and  one  a  front  view  or  nearly  so. 
The  court  in  granting  the  nonsuit  stated  that  the  front-view 
photograph  taken  and  offered  by  plaintiff  conclusively  showed 
that  there  was  no  hole  in  the  sidewalk,  and  that  if  fifty  wit- 
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nesses  should  testify  to  the  contrary  the  photograph  would 
conclusively  show  that  they  were  mistaken,  and  that  a  verdict 
in  plaintiffs  favor  could  not  be  permitted  to  stand.  All 
three  of  the  photographs  tend  to  show  that  such  a  substantial 
defect  did  not  exist  in  the  walk  as  plaintiff  claims.  They  do 
show  that  there  was  a  narrow  piece  out  of  the  side  of  one  of 
the  boards  near  the  bottom  of  the  incline,  and  plaintiff  iden- 
tified this  as  the  hole  in  which  she  stepped.  An  inspection  of 
the  photographs  would  lead  to  the  conclusion  that  the  space 
was  altogether  too  narrow  to  admit  a  human  foot.  But  we 
do  not  think  that  the  photographs  should  be  accepted  as  in- 
fallible. There  is  apparently  a  good  deal  of  jugglery  prac- 
ticed in  photography.  Certain  objects  may  be  made  promi- 
nent or  minimized  to  suit  the  wishes  of  the  photographer. 
Of  course  the  plaintiff  had  this  particular  photograph  taken 
and  offered  it  in  evidence  and  vouches  for  its  accuracy,  and 
it  is  in  testimony  that  it  is  accurate.  But  we  are  not  satis- 
fied that  it  conclusively  appears  that  the  camera  might  not 
have  been  so  placed  that  a  space  large  enough  to  admit  a  foot 
might  appear  to  be  very  much  narrower  on  the  picture. 
Plaintiff  testified  that  her  foot  went  through  this  hole  and  an- 
other witness  testified  that  he  examined  the  walk  a  few  min- 
utes after  the  accident  and  that  the  hole  was  there  and  was 
large  enough  to  admit  the  plaintiff's  foot.  We  confess  that 
the  probabilities  are  very  strong  that  if  plaintiff's  foot  went 
through  the  aperture  shown  on  these  photographs  it  must  have 
been  of  the  Cinderella  order.  The  trial  court  has  had  some 
obvious  advantages  over  this  court  in  passing  on  a  question  of 
this  kind,  but  we  are  of  the  opinion  that  it  would  be  rather 
unsafe  to  tie  to  a  photograph  as  strongly  as  the  circuit  judge 
did,  in  the  absence  of  any  evidence  as  to  the  width  of  the  shoe 
worn  or  any  evidence  from  experts  in  photography  as  to 
whether  the  w^idth  of  the  opening  could  be  definitely  deter- 
mined from  the  photograph.  When  plaintiff  rested,  it  might 
not  be  inapt  to  say  that  her  case  was  in  an  anemic  condition. 
Vol.  159  —  9 
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However,  in  the  absence  of  any  other  proof,  it  should  have 
gone  to  the  jury.  The  jury  on  the  evidence  produced,  when 
properly  enlightened  by  the  eloquence  of  counsel,  might  give 
a  substantial  return  to  the  plaintiff  for  the  injury  she  com- 
plains of,  and  the  judgment  appealed  from  must  be  reversed. 
By  the  Court. — Judgment  reversed,  and  a  new  trial  or- 
dered. 


Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany, Appellant,  vs.  Menasha  Wooden  Ware  Com- 
pany, Respondent. 

November  19 — December  8,  19H. 

Railroads:  Regulation  of  rates  by  state:  Revocation  of  power  granted 
to  companies:  Statute  construed:  Prior  special  contracts  super- 
seded: Constitutional  law:  Impairing  obligation  of  contracts. 

1.  Under  the  Railroad  Commission  Law   (ch.  362,  Laws  of  1905; 

sees.  1797—1  to  1797—36,  Stats.)  railroad  rates  within  the  state 
must  be  reasonable,  just,  and  nondiscriminating,  and  apply  to 
all  shippers  alike  within  the  territory  and  for  the  commodity 
covered  by  the  tariff  rates. 

2.  The  power  to  regulate  the  compensation  to  be  paid  for  their  serv- 

ices, granted  to  railroad  companies  by  sub.  9,  sec.  1828,  Stats. 
1898,  was  subject  to  the  right  of  the  state  to  amend  or  annul  it; 
and  all  contracts  made  pursuant  thereto  by  railroad  companies 
were  subject  to  be  superseded  whenever  the  state  should  resume 
the  exercise  of  its  sovereign  power  to  regulate  rates. 

3.  When,  therefore,  pursuant  to  the  Railroad  Commission  Law,  a 

railway  company  filed  its  tariffs  covering  rates  for  the  transpor- 
tation of  freight  as  to  which  a  special  contract  then  existed,  such 
contract  became  inoperative. 

4.  In  so  far  as  there  is  language  in  the  opinion  in  Superior  v.  Doug- 

las Co.  T.  Co,  141  Wis.  363,  to  the  effect  that  a  contract  for  a  pub- 
lic utility  rate  made  prior  to  the  passage  of  the  Public  Utility 
Law  would  be  saved  by  the  constitutional  prohibition  against 
laws  impairing  the  obligation  of  contracts,  irrespective  of  sec. 
1797m— 91,  Stats.,  it  is  disapproved. 

5.  That  part  of  sec.  1797 — 6,  Stats.,  providing  that  nothing  In  the 

Railroad  Commission  Act  shall  be  construed  to  prevent  "transit 
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and  other  special  contract  rates/'  refers  to  rates  to  be  made 
thereafter  under  the  supervision  and  regulation  of  the  commis- 
sion and  complying  with  the  requirements  of  that  section,  and 
does  not  relate  to  special  contracts  existing  at  the  time  the  law 
took  effect. 
Mabshaix^  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.     Reversed. 

Action  to  recover  the  tariff  freight  charges  on  carload  ship- 
ments of  logs  and  wood  bolts  from  various  points  in  the  state 
to  Ladysmith  carried  over  plaintiff's  road  between  June  1, 
1911,  and  March  1,  1912.  So  far  as  affecting  any  question 
decided  upon  the  appeal  the  facts  are  these:  On  December  15, 
1899,  the  parties  entered  into  .a  contract  in  the  form  of  an 
offer  and  acceptance  which  read : 

"That  in  consideration  of  your  making  us  a  rate  of  3c  per 
hundred  pounds,  minimum  of  30,000  pounds  on  staves  and 
heading  from  Warner  to  Prentice  and  $3  per  car  on  logs  and 
bolts  from  McCord  to  Warner  and  the  same  rate  west  of  War- 
ner as  far  as  McCord  is  east  of  Warner  on  logs  and  bolts,  with 
the  understanding  that  the  freight  on  lumber  to  general  mar- 
kets from  Warner  will  not  average  any  higher  than  that  from 
Chippewa  Falls  and  that  any  of  our  pine  timber  that  we  have 
between  Gagen  and  Rhinelander,  you  will  be  willing  to  haul 
to  either  Prentice  or  Pembine  at  $1  per  thousand.  Mini- 
mum on  logs  5,000  feet  per  car  and  on  bolts  twelve  cords  per 
car. 

"We  propose  to  put  in  a  mill  as  soon  as  it  can  be  done  in 
the  spring  at  Warner.  This,  of  course,  is  with  the  under- 
standing that  you  will  put  in  the  necessary  sidings  for  our 
mill  at  Warner  and  sidings  where  we  desire  to  make  ship- 
ments of  logs  and  bolts  where  shipments  would  warrant,  the 
imderstanding  being  that  we  furnish  the  right  of  way,  grad- 
ing and  ties. 

'^The  above  rates  are  to  hold  good  as  long  as  we  own  and 
operate  the  mill  at  Warner." 

Warner  is  now  called  Ladysmith  and  McCord  is  about  sixty 
miles  east  of  Ladysmith.  The  rate  named  in  the  contract 
was  observed  by  the  parties  until  June  1,  1911,  except  that 
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from  1907  defendant  paid  $4  per  car,  because  of  the  increased 
sizQ  of  cars  in  common  use.  This  modification  was  consented 
to  by  both  parties  as  a  proper  construction  of  the  contract. 
February  27,  1911,  the  plaintiflF  sent  notice  to  defendant  that 
tariffs  covering  the  shipments  in  question  would  be  filed  with 
the  Wisconsin  railroad  commission  and  freight  charged  pur- 
suant to  the  tariffs  and  not  under  the  contract.  Subsequently 
tariffs  were  filed  with  the  "Wisconsin  railroad  commission  cov- 
ering the  period  between  June  1,  1911,  and  March  1,  1912. 
These  tariffs  placed  all  Wisconsin  shippers  on  the  same  basis, 
and  exceeded  the  contract  price,  but  provided  for  only  a  rea- 
sonable rate. 

Plaintiff  claims  the  contract  was  superseded  by  the  Wis- 
consin Railroad  Commission  Law  and  by  the  tariffs  filed  pur- 
suant thereto.  The  defendant  claims  the  contract  is  still  in 
force  and  controls  the  price  that  it  should  pay.  The  circuit 
court  held  that  the  contract  was  still  in  force  and  governed 
the  freight  rate,  and  it  entered  a  judgment  in  favor  of  plaint- 
iff for  the  freight  due  under  the  contract,  to  wit,  $113.09,  in-, 
stead  of  for  the  sum  of  $3,217.04,  due  under  the  tariffs,  and 
enjoined  plaintiff  from  refusing  to  haul  imder  the  contract 
rate.     From  such  judgment  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Silas  Ballard, 
W.  A,  Hayes,  and  Kenneth  TayZor,. attorneys,  and  Alfred  H. 
Bright,  of  counsel,  and  oral  argument  by  Mr.  Taylor  and 
Mr.  Blight. 

For  the  respondent  there  was  a  brief  by  Thompson,  Thomp- 
son &  Jackson,  and  oral  argument  by  /.  C.  Thompson. 

ViNjE,  J.  That  it  was  the  avowed  purpose  of  ch.  362, 
Laws  of  1905  (sees.  1797—1  to  1797—36,  Stats.),  and  the 
acts  amendatory  thereof,  known  as  the  Wisconsin  Railroad 
Commission  Act,  to  secure  nondiscriminating,  just,  and  rea- 
sonable rates  for  all  services  rendered  by  railroads  as  common 
carriers  of  persons  and  2)ro2^erty  within  the  state  is  so  plain 
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from  the  language  of  the  act  as  not  to  admit  of  serious  doubt. 
Sec.  1797 — 3  provides: 

*'Every  railroad  is  hereby  required  to  furnish  reasonably 
adequate  service  and  facilities,  and  the  charges  made  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of 
passengers  or  property  or  for  any  service  in  connection  there- 
with, or  for  the  receiving,  switching,  delivering,  storing  or 
handling  of  such  property,  shall  be  reasonable  and  just,  and 
every  unjust  and  unreasonable  charge  for  such  service  is  pro-  ' 
hibitcd  and  declared  to  be  unlawful." 

Sec.  1797 — 23  declares  any  undue  or  unreasonable  prefer- 
ence or  advantage  x>t  disadvantage  to  any  person,  firm,  or  cor- 
poration unlawful  and  prohibits  the  same;  and  sec.  1797 — 24: 
penalizes  rebates,  concessions,  or  discriminations  in  respect  to 
the  transportation  of  any  property  within  the  state.  Treble 
damages  are  provided  for  in  behalf  of  the  person,  firm,  or  cor- 
poration injured  thereby  in  addition  to  the  penalty  accruing 
to  the  state.  Sec.  1797 — 25.  These  provisions  taken  in  con- 
nection with  the  whole  scheme  of  the  act  unmistakably  point 
to  the  conclusion  that  railroad  rates  within  the  state  should, 
after  the  act  toot  eifect,  be  reasonable,  nondiscriminating, 
and  apply  to  all  shippers  alike  within  the  territory  and  for 
the  commodity  covered  by  the  tariff  rates. 

The  question  therefore  arises  whether  or  not  the  contract 
between  the  parties  was  superseded  by  the  Railroad  Commis- 
sion Act  and  the  filing  of  tariffs  affecting  the  freight  in  ques- 
tion in  accordance  with  the  provisions  of  such  act.  The  de- 
fendant claims  that  its  contract  was  in  no  wise  affected  by  the 
enactment  of  the  act  and  the  filing  by  plaintiff  of  tariffs  there- 
under, because  the  contract,  being  valid  when  made,  could  not 
by  reason  of  the  provisions  of  the  federal  and  state  constitu- 
tions prohibiting  the  passage  of  any  law  impairing  the  obli- 
gations of  contracts  be  invalidated  by  any  legislative  act. 
And  it  relies  especially  upon  the  case  of  Superior  v.  Douglas 
Co.  T.  Co.  141  Wis.  363,  122  N.  W.  1023,  as  being  decisive 
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of  the  correctness  of  the  position  taken.  It  further  claims 
that  in  any  event  sec.  1797 — 6  saves  the  contract,  because  that 
section  in  its  terms  saves  transit  and  special  contract  rates. 

Does  the  Railroad  Commission  Act,  irrespective  of  sec 
1797 — 6,  and  the  filing  of  tariffs  thereunder  covering  the 
transportation  provided  for  in  the  contract  supersede  it? 
That  it  would  be  superseded  except  for  the  constitutional  pro- 
visions above  referred  to  is  quite  plain.  The  act  provided 
that  the  lowest  schedule  of  rates  in  force  in  April,  1905, 
should  constitute  the  lawful  schedule  of  rates  until  changed 
by  the  filing  of  other  tariffs.  Sec.  1797—35.  Sec.  1797 — i 
makes  it  the  duty  of  every  railroad  to  file  with  the  conmiission 
a  full  schedule  of  rates  in  force  for  all  services  rendered  by  it 
within  the  state.     And  sub.  (c)  thereof  declared: 

"It  shall  be  unlawful  for  any  railroad  to  charge,  demand, 
collect  or  receive  a  greater  or  less  compensation  for  the  trans- 
portation of  passengers  or  property  or  for  any  service  in  con- 
nection therewith  than  is  specified  in  such  printed  schedules, 
including  schedules  of  joint  rates,  as  may  at  the  time  be  in 
force,  and  the  rates,  fares  and  charges  named  therein  shall  be 
the  lawful  rates,  fares  and  charges  imtil  the  same  are  changed 
as  herein  provided." 

So  it  is  plain  as  stated  in  Frank  A.  Oraham  Ice  Co.  v,  C, 
M.  £  St.  P.  R.  Co.  153  Wis.  145,  140  N.  W.  1097,  that  the 
legislature  intended  to  and  did  provide  for  an  exclusive 
method  of  fixing  freight  rates,  in  so  far  as  it  could  constitu- 
tionally do  so. 

The  contract  relied  upon  by  the  defendant  was  entered  into 
pursuant  to  the  provisions  of  sub.  9  of  sec.  1828,  Stats.  1898, 
which  gave  the  railroad  company  the  right  to  regulate  the 
compensation  to  be  paid  for  transporting  passengers  and  prop- 
erty, and  it  is  conceded  by  plaintiff  that  it  was  valid  when 
made.  The  corporate  power  thus  granted  to  the  plaintiff  to 
regulate  the  compensation  to  be  paid  for  its  services  was 
granted  subject  to  the  right  of  the  state  to  amend  or  annul  it. 
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There  was  no  absolute  irrevocable  grant  of  power  to  the  rail- 
road company  to  forever  regulate  rates,  but  only  a  grant  of 
power  to  be  exercised  by  it  until  modified,  amended,  or  re- 
sumed by  the  state.  The  power  to  regulate  the  rates  of  com- 
mon carriers  is  a  sovereign  power  of  the  state.  Milv^aukee  E. 
R.  &  L.  Co.  V.  Railroad  Comm.  153  Wis.  592, 142  X.  W.  491. 
And  every  contract  made  as  to  such  rates  with  a  corporation 
authorized  to  contract  in  reference  thereto  is  made  with  the 
knowledge  of  and  subject  to  the  right  of  the  state  at  any  time 
to  resume  the  exercise  of  such  sovereign  power.  The  legis- 
lative right  to  supersede  it  is  as  clear  as  though  it  were  written 
into  the  contract  itself,  for  the  law  implies  it  This  was  ex- 
pressly held  in  Milwavkee  E.  R.  &  L.  Co.  v.  Railroad  Comm., 
supi'a,  and  as  there  stated  was  involved  in  the  decision  in 
Manitowoc  v.  Manitowoc  &  N.  T.  Co.  145  Wis.  13,  129  K 
W.  925,  only  in  the  latter  case  it  was  held  the  state  had  not 
exercised  its  power  to  act.  To  construe  sub.  9  of  see.  1828, 
Stats.  1898,  as  authorizing  railroad  companies  to  make  con- 
tracts for  rates  binding  upon  the  state  when  it  resumes  its  rate-\ 
making  power  would  be  to  hold  that  the  legislature  could  part 
with  an  attribute  of  sovereignty.  This  it  cannot  do.  In  a 
democracy  there  can  be  no  abdication.  Sovereignty  is  not 
subject  to  a  perpetual  gift,  grant,  or  barter.  A  perpetual 
grant  under  sovereign  power  may  be  made,  but  not  a  perpet- 
ual grant  of  sovereign  power.  The  railroad  company  was  but 
an  agency  of  the  state  in  regulating  rates,  and  as  such  it  had 
no  authority  to  enter  into  a  contract  not  subject  to  modification 
or  revocation  by  the  state.  Manitowoc  v.  Manitowoc  &  N,  T. 
Co.  145  Wis.  13,  129  X.  W.  925;  La  Crosse  v.  La  Crosse  G. 
&  E.  Co.  145  Wis.  408,  130  X.  W.  530 ;  Kenosha  v.  Kenosha 
H.  T.  Co.  149  Wis.  338, 135  N.  W.  848.  Federal  authorities 
are  to  the  same  effect.  It  has  been  uniformly  held  by  the  su- 
preme court  of  the  United  States  that  contracts  between  pri- 
vate parties  and  common  carriers  fixing  compensation  to  be 
paid  for  transportation,  though  made  under  state  or  federal 
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authority,  are  made  subject  to  the  right  of  the  state  or  of  Con- 
gress to  modify  or  annul  them  under  their  sovereign  power  to 
regulate  rat^s.  Georgia  R.  &  B.  Co.  v.  Smith,  128  U.  S.  174, 
9  Sup.  Ct.  47;  Armour  P.  Co.  v.  U.  8.  209  U.  S.  56,  28  Sup. 
Ct.  428;  Louisville  &  N.  R.  Co.  v.  Moilley,  219  U.  S.  467, 
31  Sup.  Ct.  265 ;  Portland  R.,  L.  &  P.  Co.  v.  Railroad  Comm. 
229  U.  S.  397,  33  Sup.  Ct.  820.  To  the  same  eflFect  is  Sea- 
man V.  M.  £  R.  R.  R.  Co.  (Minn.)  149  N.  W.  134,  a  case  al- 
most identical  with  the  one  at  bar. 

As  pointed  out  in  Kenosha  v.  Kenosha  II.  T.  Co.  149  Wis. 
338,  135  N.  W.  848,  the  contract  in  the  case  of  Superior  v. 
Douglas  Co.  T.  Co.  141  Wis.  363,  122  N.  W.  1023,  was  in 
fact  saved  by  the  provisions  of  sec.  1797m — 91  exempting  ex- 
isting contracts  from  the  provisions  of  the  Public  Utility  Act 
as  to  discrimination,  whether  or  not  the  opinion  in  the  case 
based  it  upon  that  ground.  In  so  far  as  there  is  language  in 
that  opinion  to  the  effect  that  a  contract  for  a  public  utility 
rate  made  prior  to  the  passage  of  the  Public  Utility  Law 
would  be  saved  by  the  constitutional  prohibition  against  laws 
impairing  the  obligations  of  contracts,  irrespective  of  the  ex- 
empting part  of  the  law  referred  to,  it  is  disapproved. 

When  the  plaintiff  filed  its  tariffs  covering  the  freight  rates 
for  the  transportation  of  the  freight  included  in  the  contract, 
the  latter  became  inoperative.  The  state  had  then,  through 
the  instrumentality  and  by  the  method  by  it  prescribed,  fixe<l 
another  rate  which  became  the  only  lawful  rate  till  changed  as 
provided  for  in  the  act.  There  was  no  change  made  in  the 
tariffs  filed  during  the  period  the  freight  in  question  was 
transported. 

Sec.  1797 — 6  provides : 

"Nothing  in  sections  1797—1  to  1797 — 38,  inclusive,  shall 
be  construed  to  prevent  concentration,  commodity,  transit  and 
other  special  contract  rates,  but  all  such  rates  shall  be  open  to 
all  shippers  for  a  like  kind  of  traffic  under  similar  circum- 
stances and  conditions,  and  shall  be  subject  to  the  provisions 
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of  sections  1797 — 1  to  1797 — 38,  inclusive,  as  to  the  printing 
and  filing  of  the  same.  Provided,  all  such  rates  shall  be  un- 
der the  supervision  and  regulation  of  the  commission." 

The  claim  that  this  contract  is  saved  under  the  clause  "tran- 
sit and  other  special  contract  rates''  is  not  well  taken.  The 
section  quoted  refers  to  rates  made  in  the  future  under  the 
supervision  and  regulation  of  tlie  commission  and  complying 
with  the  requirements  of  the  section.  It  does  not  relate  to 
special  contracts  existing  at  the  time  the  law  took  effect.  The 
very  purpose  of  the  act  was  to  abolish  all  existing  private, 
secret,  and  special  contracts  and  traffic  arrangements  and  to 
place  all  shippers  in  future  upon  an  equality  so  far  as  prac- 
ticable. The  abuses  under  the  old  system  consisted  chiefly  in 
favored  shippers  and  favored  localities,  resulting  in  discrimi- 
nations and  inequalities  enabling  the  favored  shippers  to 
crush  competition  and  the  favored  localities  to  thrive  at  the 
expense  of  those  less  favored.  These  were  some  of  the  more 
important  abuses  the  act  sought  to  abolish.  Its  effect  would 
in  a  large  measure  be  rendered  nugatory  had  existing  con- 
tracts and  tariff  agreements  been  preserved.  In  order  to 
strike  at  the  root  of  the  evil  it  was  necessary  for  the  state  to 
resume  full  control  of  its  rate-regulating  power  and  to  start 
-with  a  clean  slate.  This  it  did  by  providing  that  in  future  all 
railroad  transportation  rates  within  the  state  should  be  under 
the  supervision  and  control  of  the  commission,  subject  to  the 
provisions  of  law  relative  thereto.  As  to  the  invalidity  gen- 
erally of  contracts  inconsistent  with  published  tariffs,  see 
4  Ruling  Case  Law,  603  et  seq.  and  cases  cited. 

The  circuit  court  should  have  entered  judgment  for  the 
axQount  of  the  tariff  rate,  viz.  $3,217.04,  less  any  payments 
made  thereon,  with  interest  on  such  sum  from  March  16, 
1912,  the  time  of  the  commencement  of  the  action. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  as  indicated  in  the  opinion. 
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The  following  opinion  was  filed  January  8,  1915 : 

Mabshall,  J.  (dissenting/).  For  reasons  I  stated  in  Mil- 
waiikee  E.  E.  &  L.  Co.  v,  Bailroad  Comm.  153  Wis.  592,  630, 
142  N.  W.  491,  I  cannot  agree  to  the  decision  here.  Such 
decision,  naturally,  though  not  necessarily,  follows  from  the 
logic  of  the  former  case,  the  infirmity  of  which  I  sought  to 
point  out  and  which  was  likewise  exhibited,  as  I  think,  in  the 
opinion  of  Mr.  Justice  Timlix,  though  by  a  line  of  reasoning 
of  liis  own  he  was  able  to  concur  in  the  result.  I  shall  con- 
tinue to  dissent  from  the  majority  view  before,  until  it  shall 
have  been  passed  upon  by  the  federal  supreme  court,  which  I 
firmly  believe  will  result  in  its  being  condemned. 

There  is  no  more  important  feature  of  our  constitutional 
system  than  the  one  prohibiting  legislation  impairing  the  ob- 
ligations of  contracts.  This  court  has  vindicated  such  fea- 
ture over  and  over  again.  It  extends  to  corporations  as  well 
as  individuals.  There  is  no  difference,  as  has  often  been  held 
and  is  clearly  pointed  out  by  abundance  of  authority  in  the 
opinion  of  Mr,  Justice  Timlin  referred  to,  as  well  as  in  my 
own. 

True,  there  is  the  resen-ed  power  to  alter  or  amend  cor- 
porate charters,  though  contractual  in  nature,  but  that  does 
not  extend  further  than  the  corporate  grant  which  is  condi- 
tioned upon  such  power.  It  does  not  justify  supersession  of 
existing  business  contracts,  legitimately  made  upon  consider- 
ation parted  with.  It  does  not  justify  confiscation  oi  prop- 
erty, tangible  or  intangible.  It  does  not  extend  to  and  au- 
thorize impairment  of  any  ordinary  business  contract, — any 
not  inhering  in  and  essentially  a  })art  of  the  corporate  privi- 
lege, as  this  court  has  heretofore  hold.  Those  contracts  are 
just  as  sacred, — just  as  clearly  within  fundamental  protec- 
tion,— as  contracts  between  individuals.  The  one  involved 
in  this  case  is,  to  my  mind,  clearly  of  that  nature  and,  as  I 
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before  understood  the  view  of  the  court,  and  understand  it 
now,  this  far  it  coincides  with  my  own.  But  a  new  idea  was 
advanced  in  the  former  case,  and  rules  now  as  seems  to  me, — 
one  which  supersedes  and  throws  into  discard  all  heretofore 
said  in  this  and  other  courts  since  the  decision  in  Dartmouth 
College  v.  Woodward,  4  Wheat.  518. 

The  novel  idea,  as  I  understand  it,  is  that  there  is  an  in- 
herent power, — one  above  the  constitution,  so  to  speak,  or,  at 
least,  not  limited  by  it,  state  or  national,  to  deal  at  pleasure 
with  corporate  contracts  though  made  under  the  usual  power 
to  do  what  an  individual  might  lawfully  do  in  conducting  the 
same  or  similar  business.  It  will  be  discovered  that  my 
brother  Timlin  industriously  sought,  and  to  his  satisfaction 
found,  a  pathway,  consistent  with  the  logic  of  the  Dartmouth 
College  Case,  to  reach  the  conclusion  pronounced  before,  as  a 
condition  of  concurring  with  it. 

Had  the  instrumentalities  so  positively  asserted  before  and 
applied  now,  been  efficiently  thought  of  in  AtVy  Oen.  v.  Rail- 
road Cos.  35  Wis.  425,  it  would  not  have  been  deemed  neces- 
sary, or  even  feasible,  to  reach  the  conclusion  which  so  log- 
ically, as  was  thought,  could  only  be  seen  through  the  vista  of 
reserved  power  to  alter  or  amend  corporate  charters. 

I  think  I  do  not  misunderstand  the  eifect  of  the  former  de- 
cision. It  is  to  the  effect  that  the  state  possesses  the  sov- 
ereign power  to  fix  the  compensation  which  a  public  utility 
corporation  may  demand  for  service,  superseding  existing 
contracts  containing  all  essential  elements  of  mutuality  as  to 
promises ;  and  even  characterized  by  a  paid  consideration  upon 
one  side  to  be  compensated  for  in  fuluro;  that  the  exercise  of 
such  power  does  not  need  the  aid,  nor  fall  within  the  purview, 
of  the  fundamental  reserved  power  to  alter  or  amend  cor- 
porate charters.  No  authority  is  cited  to  support  that  doc- 
trine. It  seems  to  rest  on  the  idea  that  changed  conditions 
may  give  rise  to  legitimate  judicial  modification  or  change  of 
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the  unwritten  law,  and  call  for  assertion  of  a  principle  by 
which  the  prohibition  against  impairing  tlie  obligation  of  con- 
tracts may  be  rendered  dominant. 

I  have  thought  best  to  express  myself  here  in  general  terms, 
without. citation  of  authority.  Referenoe  to  my  opinion  and 
that  of  Mr.  Justice  Timlin  in  the  former  case  will  furnish 
ample  in  the  matter  of  illustration. 

There  is  no  point  where  there  has  been  greater  effort  to  se- 
curely intrench  rights  than  that  relating  to  contracts.  We 
see  that  ia  the  Northwest  Ordinance  which  preceded  the  na- 
tional constitution,  and  again  in  the  latter,  in  the  form  of  a 
prohibition  upon  the  power  of  the  states,  and  again  in  our 
state  constitution,  in  the  form  of  a  limitation  of  legislative 
power. 

It  is  also  within  the  broad  guaranty  upon  which  our  whole 
constitutional  fabric  was  constructed.  There  is  no  exception 
other  than  under  the  reserved  power.  Whatever  measure  of 
inherent  power  to  interfere,  destructively,  with  the  obligations 
of  contracts,  is  possessed  by  the  lawmaking  power,  as  an  origi- 
nal matter,  is  limited  by  the  fundamental  law  the  same  as  the 
police  power,  which  at  one  time  was  thought  to  be  above  con- 
stitutional restraint. 

This  case 'furnishes  a  striking  illustration  of  the  harmful 
effect  of  the  new  doctrine.  The  respondent,  in  effect,  bought 
and  paid  for  the  privilege  it  claims.  The  interference  is  not 
with  the  power  to  make  contracts,  nor  power  to  execute  exist- 
ing contracts  which  have  been  fully  satisfied  up  to  date,  so 
that  nullifying  them  cannot  work  hardship  by  taking  away, 
without  consideration,  a  valuable  purchased  right;  but  with 
a  property  right  acquired,  contractually,  for  a  consideration 
parted  w^ith, — a  right  which  is  as  essentially  property  as  any 
tangible  thing  respecting  invested  capital.  Such  property'  is 
confiscated  in  fact.  That  is  the  real  effect  of  the  doctrine 
upon  which  the  decision  in  this  case  is  grounded. 
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Hutchinson,  Eespondent,  vs.  City  of  Oshkosh,  Appellant. 

November  19 — December  8,  1914. 

Municipal  corporationM:  Injury  from  defect  in  sidewalk:  Effect  of  item- 
izing claim:  Elements  of  damage:  Mental  suffering:  Loss  of  busi- 
ness: Excessive  damages:  Married  women. 

1.  Whether  the  itemizing  of  damages  in  a  claim  filed  against  a  city 

for  a  personal  injury,  and  in  the  complaint  filed  in  the  circuit 
court  on  appeal,  has  the  effect  to  limit  the  amount  recoverable 
for  any  one  element  of  damage  to  the  sum  specified  therefor  in 
the  itemized  claim,  not  decided. 

2.  Even  if  the  itemizing  of  the  claim  has  such  ^ect,  the  element  of 

mental  suffering  or  chagrin  on  account  of  a  deformity  resulting 
from  the  injury  is  not  included  in  a  specified  item  of  damages  by 
reason  of  Inability  to  carry  on  plaintiff's  business;  and  for 
such  element  a  substantial  sum  may  in  a  proper  case  be  allowed. 

3.  For  damages  by  reason  of  the  inability  of  plaintiff  (a  married 

woman  forty  years  old)  to  carry  on  her  established  dressmak- 
ing business  from  which  her  net  earnings  had  been  about  |1  per 
day,  because  of  a  permanent  injury  and  impairment  of  her  right 
leg  resulting  from  a  fall  on  a  defective  sidewalk,  and  for  the 
element  of  mental  suffering  or  chagrin  on  account  of  deformity 
and  disfigurement  resulting  from  the  injury,  an  award  of  $4,000 
in  this  case  is  held  not  excessive. 

4.  A  married  woman  who  carries  on  a  separate  business  in  her  own 

name  can  recover  in  her  own  name  damages  for  any  injury  to 
her  earning  power  In  that  business. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Affirmed, 

This  is  an  appeal  from  a  judgment  recovered  against  the 
city  of  OshJiOsh  on  account  of  injuries  received  by  the  plaint- 
iflF,  a  married  woman,  as  the  result  of  a  fall  upon  a  defective 
sidewalk  in  said  city. 

It  appears  by  the  evidence  that  in  her  verified  claim  filed 
with  the  city  clerk  the  plaintiff  itemized  her  damages  as  fol- 
lows : 

To  doctors'  bills,  past  and  future,  medicines,  etc |260  00 

To  loss  of  services  in  following  her  occupation  and  attend- 
ing to  business  as  dressmaker  from  date  of  injury  to  pres^ 
entation  of  this  claim 600  00 


Digitized  by 


Google 


142         SUPREME  COURT  OF  WISCONSIN.     [Deo. 
Hutchinson  y.  Oshkosh,  169  Wis.  141. 

To  future  loss  of  seryices  in  said  business,  because  of  per- 
manent injury |2,000  00 

To  pain  and  suffering,  past,  present  and  future,  because  of 
injuries  sustained 1,000  00 

To  present  and  future  disfigurement,  impairment,  and  disa- 
bUit^  of  injured  Umb 2,000  00 

$5,850  00 

This  claim  having  been  disallowed  by  the  city  council,  the 
plaintiff  appealed  from  such  disallowance  to  the  circuit  court, 
where  a  formal  complaint  was  filed  in  which  she  also  claimed 
$5,850  damages,  made  up  as  follows: 

Medical  attendance  and  nursing $250  00 

Past  and  future  loss  in  her  business 2,600  00 

Damage  resulting  from  the  deformity,  disfigurement,  short- 
ening, permanent  injury,  and  impairment  of  her  leg 2,000  00 

Pain  and  suffering,  past  and  future 1,000  00 

$6,850  00 

The  court  charged  the  jury  that  they  were  not  to  allow  any- 
thing for  medical  attendance  or  nursing,  but  that  they  should 
award  the  plaintiff,  if  entitled  to  recover,  reasonable  com- 
pensation for  her  pain  and  suffering  at  the  time  of  the  acci- 
dent and  up  to  the  time  of  the  trial ;  also  compensation  for  the 
pain  and  suffering  which  she  is  reasonably  certain  to  suffer  in 
the  future ;  also  compensation  for  her  loss  of  time  and  earn- 
ings resulting  from  the  injury  in  the  dressmaking  business  in 
the  past  and  which  she  is  reasonably  certain  to  suffer  there- 
from in  the  future.  The  court  further  charged  that  no  def- 
inite rule  could  be  given  for  the  measurement  of  damages,  but 
they  should  be  such  as  would  reasonably  compensate  the 
plaintiff  for  the  physical  and  mental  pain  endured  in  conse- 
quence of  the  injury. 

The  jury  returned  a  verdict  for  the  plaintiff  and  assessed 
her  damages  at  the  gross  sum  of  $5,000. 

R.  A.  Hollister,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  John  W,  Uume 
and  John  F.  Kluwin,  and  oral  argument  by  Mr.  Kluwin. 
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Wi::^sLow,  C.  J.  The  only  contention  made  by  the  appel- 
lant is  that  the  damages  allowed  are  excessive.  The  argu- 
ment is  that  by  itemizing  her  claims  for  damages  in  her  claim 
filed  with  the  city  clerk  and  in  her  complaint  the  plaintiff  has 
limited  herself  to  the  amounts  so  claimed,  i.  e.  that  she  can 
recover  no  more  than  $1,000  for  pain  and  suffering,  and  con- 
sequently that,  if  the  verdict  be  sustained,  she  in  fact  recov- 
ers $4,000  for  damages  resulting  from  inability  to  carry  on 
her  business,  which  sum  is  said  to  be  grossly  excessive. 

Conceding,  without  deciding,  that  the  appellant's  conten- 
tion as  to  the  effect  of  the  itemizing  of  the  claim  is  soimd,  we 
are  not  able  to  agree  with  the  conclusion  that  the  damages 
must  be  held  excessive.  It  appears  with  sufficient  certainty 
from  the  evidence  that  the  plaintiff,  though  married,  had  car- 
ried on  for  some  years  a  dressmaking  business  of  her  own  in 
a  shop  separate  from  her  home,  from  which  she  realized  net 
earnings  of  about  a  dollar  a  day  through  the  year,  and  that 
since  the  injury  she  has  not  been  able  to  carry  on  the  business ; 
that  her  injury  was  a  severe  wrench  of  the  right  foot  and 
ankle,  which  after  months  of  treatment  resulted  in  a  perma- 
nent fixation  of  the  ankle  joint  and  of  the  large  tendon  on  the 
back  of  the  leg,  accompanied  by  a  permanent  bending  back  of 
the  toes,  making  it  impossible  for  her  to  operate  a  sewing  ma- 
chine with  that  foot,  as  well  as  impossible  to  wear  an  ordinary 
shoe  or  to  walk  normally.  The  evidence  that  this  is  a  perma- 
nent condition  without  probability  or  even  possibility  of  ma- 
terial improvement  is  ample. 

Now  if  it  be  granted  that  the  jury  could  only  allow  $1,000 
for  physical  pain  and  suffering,  past  and  present,  and  hence 
that  it  must  be  considered  that  $4,000  was  allowed  for  the 
other  items  of  damage  claimed  in  the  complaint,  we  still  do 
not  think  this  sum  must  be  condemned  as  excessive.  These 
items  were,  $2,600  for  damages  by  reason  of  the  inability  to 
carry  on  her  business,  and  $2,000  for  the  deformity,  disfigure- 
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inent,  permanent  injury,  and  impairment  of  the  limb.  So 
far  as  ^'permanent  injury  and  impairment"  included  in  this 
latter  item  is  concerned,  that  element  is  probably  legally  in- 
cluded in  the  item  of  damages  by  reason  of  inability  to  carry 
on  her  business,  but  the  element  of  mental  suflFering  or  chagrin 
on  account  of  her  deformity  (and  this  is  what  we  understand 
the  item  to  cover)  is  certainly  not  so  included,  and  this  con- 
stitutes a  well  known  element  of  damage  in  such  cases.  Hed- 
dies  V.  C.  &  N,  W.  R.  Co.  77  Wis.  228,  46  N.  W.  115;  A'icA- 
ols  V.  Brahazon,  94  Wis.  549,  69  X.  W.  342. 

In  order  to  sustain  the  verdict  it  must  be  assumed  that  the 
jury  considered,  as  they  properly  might,  this  element  of  dam- 
age and  allowed  a  substantial  sum  therefor.  This  would  re- 
duce to  that  extent  the  amount  allowed  for  the  element  of  loss 
of  earnings,  past  and  future,  By  reason  of  her  inability  to  con- 
duct her  separate  business.  In  this  view  of  the  case  we  find 
it  quite  impossible  to  say  that  the  damages  were  excessive. 
Her  business  was  established  and  fairly  lucrative.  She  was 
only  a  little  over  forty  years  of  age.  That  business  might  be 
reasonably  expected  to  continue  to  bring  her  returns  for  many 
years.  It  was  her  own  separate  business  and  the  profits  are 
secured  to  her  by  statute,  as  well  as  the  right  to  recover  in  her 
o\^Ti  name  damages  for  any  injury  to  her  earning  power  in 
the  business.     Sees.  2343,  2345,  Stats.  1913. 

By  the  Court. — Judgment  affirmei 
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Bennett,  Respondent,  vs.  Beavers  Reserve  Fund  Frater- 
nity, Appellant. 

November  20 — December  8,  19H. 

Life  insurance:  Assessment  policy:  Buicide:  Forfeiture:  Waiver:  Es- 
toppel: Acceptance  of  assessment  after  death. 

1.  Where  an  assessment  was  fully  earned  and  was  due,  so  that  there 

was  an  absolute  liability  for  its  payment,  before  the  death  of  a 
person  insured  under  an  assessment  policy,  acceptance  of  such 
assessment  after  his  death  did  not  waive  a  forfeiture  occurring 
after  the  assessment  became  due,  nor  estop  the  insurer  to  insist 
upon  such  forfeiture. 

2.  Thus,  where  an  assessment  was  fully  earned  and  became  due  so 

that  the  liability  to  pay  it  was  absolute  on  the  first  day  of  the 
month,  although  payment  might  be  made  without  penalty  at  any 
time  before  the  end  of  the  month,  and  thereafter,  during  the 
month,  the  insured  took  his  own  life,  subsequent  acceptance  of 
such  assessment  by  the  insurer  with  full  knowledge  of  the  cause 
of  death  did  not  operate  as  a  waiver  or  an  estoppel  with  respect 
to  a  forfeiture  resulting  from  such  suicide. 

Appeal  from  an  order  of  the  circuit  court  for  Grant 
county :  George  Clementson,  Circuit  Judge.     Reversed. 

Action  to  recover  on  a  policy  of  life  insurance  issued  on 
the  assessment  plan.     The  policy  contained  this  language: 

"If  said  member  shall,  within  five  years  from  the  date  of 
this  benefit  certificate,  voluntarily  or  involuntarily,  take  his 
own  life,  whether  at  the  time  sane  or  insane,  or  shall  within 
five  years  from  the  date  of  this  benefit  certificate  die  from  the 
effects  of  an  attempt  to  take  his  own  life,  then,  and  in  either 
such  event,  this  benefit  certificate  shall  become  null  and  void 
and  of  no  effect." 

The  constitution  and  by-laws  were  included  in  the  policy 
and  provided,  in  reference  to  execution  by  the  board  of  direct- 
ors of  the  power  to  make  assessments,  that  in  levying  an  as- 
sessment the  board  should  state  the  month  for  which  the  same 
was  levied,  and  it  should  become  due  on  the  first  day  of  such 
month  and  be  paid  on  or  before  the  last  day  thereof.  About 
Vol.  159  —  10 
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March  3,  1911,  an  assessment  was  duly  levied,  stating  that  it 
was  for  the  month  of  April,  1911.  General  notice  thereof  to 
all  policy-holders  was  duly  given,  which  stated  this : 

"You  will,  therefore,  each  take  notice  that  you  are  required 
to  pay  such  assessment  according  to  the  terms  of  your  benefit 
certificate  and  the  by-laws  of  the  Fraternity  to  the  secretary 
of  your  colony  before  the  first  day  of  May,  A.  D.  1911.  Any 
beneficial  member  not  so  paying  said  assessment  will  stand 
suspended,  and  during  the  period  of  such  suspension  the  cer- 
tificate of  such  member  will  be  null  and  void." 

After  the  date  at  which  the  assessment  became  due  accord- 
ing to  the  by-laws,  but  before  expiration  of  the  time  limited 
by  the  notice  for  payment  to  avoid  the  penalty  of  suspension, 
the  assured  committed  suicide.  During  such  time  but  after 
the  suicide,  Mrs.  Bennett  paid  the  assessment  to  the  defend- 
ant and  it  retained  the  same  with  full  knowledge  of  the  cause 
of  death. 

For  the  appellant  there  were  briefs  by  Clancey  &  Loverud, 
and  oral  argument  by  J.  M.  Clancey.  They  cited,  among 
other  cases,  Fulton  v.  SSf evens,  99  Wis.  307,  74  N.  W.  803 ; 
Jolijfe  V.  Madison  Mut.  Ins.  Co.  39  Wis.  Ill,  118;  Hill  v. 
Farmers'  Mut.  F.  Ins.  Co.  129  Mich.  141,  88  N.  W.  392; 
Calkins  v.  Angell,  123  Mich.  77,  81  N.  W.  977;  Provident 
Mut.  R.  Asso.  V.  Pelissier,  69  X.  H.  606,  45  Atl.  562;  Man- 
dego  V.  Centennial  Mut.  L.  Asso.  64  Iowa,  134,  17  N.  W. 
666,  19  N.  W.  877 ;  29  Cyc.  99 ;  21  Am.  &  Eng.  Ency.  of 
Law(2ded.)  288. 

S.  H.  Taylor,  for  the  respondent. 

Marshall,  J.  This  case  must  turn  on  the  question  of 
whctlier  there  was  an  absolute  liability  for  the  assessment 
which  had  not  been  paid  at  the  time  of  the  suicide. 

Confusion  with  resulting  injustice  in  cases  of  this  sort  will 
occur  from  want  of  appreciation  of  the  distinction  between 
acceptance  by  the  insurer  of  money  from  the  assured  to  con- 
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tinue  the  pblicy  which  he  might  decline  to  pay  at  his  pleasure 
and  suffer  only  the  penalty  of  forfeiture,  and  acceptance  or 
collection  of  money  from  the  assured  on  account  of  an  abso- 
lute liability  created  and  persistent  until  discharged,  regard- 
less of  any  forfeiture  after  such  liability  became  fixed.  In 
the  former  situation  acceptance  of  the  money  would  be  incon- 
sistent with  insisting  upon  the  forfeiture,  in  the  latter  it 
would  not. 

All  cases  of  waiver  and  estoppel  in  favor  of  continued  lia- 
bility under  a  policy  of  insurance,  are  grounded  upon  the  in- 
surer doing  some  act  inconsistent  with  insisting  upon  a  termi- 
nation of  the  policy.  Such  unequivocal  inconsistent  act  may 
be  characterized  by  elements  of  estoppel,  as  by  putting  the 
policy-holder  or  claimant  thereunder  to  some  expense,  as  in 
Cannon  v.  Home  Lis.  Co.  53  Wis.  585,  11  N.  W.  11 ;  Oah- 
hash  0.  L.  Co.  v.  Oermania  t\  Ins.  Co.  71  Wis.  454,  87  N".  W. 
819;  Dick  v.  Equitable  F.  &  M.  Ins.  Co.  92  Wis.  46,  65 
N.  W.  742,  or  by  merely  the  element  of  waiver  as  in  Palmer 
V.  St.  Pavl  F.  &  M.  Ins.  Co.  44  Wis.  201,  and  similar  cases. 
When  there  is  no  treatment  of  the  insurance  contract  as  hav- 
ing one  status  and  then  a  change  of  position  to  the  prejudice 
of  the  policy-holder  or  claimant  thereunder  by  treating  the 
contract  as  having  a  different  status,  the  doctrine  of  waiver  or 
estoppel,  so  often  applied  in  actions  of  this  sort,  has  no  appli- 
cation whatever  to  defeat  the  effect  of  a  forfeiture.  • 

The  foregoing  was  very  clearly  illustrated  in  Joliffe  v.  Mad- 
ison Mui.  Ins.  Co.  39  W^is.  Ill,  where  it  was  held  that  receipt 
and  acceptance  after  the  breach  of  a  condition,  working  a  for- 
feiture, of  money  which  is  due  and  collectible  absolutely, 
without  regard  to  any  forfeiture,  is  not  a  waiver  of  such  for- 
feiture. A  distinction  was  there  drawn  between  a  case  of  re- 
ceipt and  payment  upon  a  policy  after  the  happening  of  a 
loss,  covering  a  period  within  which  the  loss  accrued,  and  re- 
ceipt of  a  payment  after  loss  to  discharge  a  liability  which 
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existed  irrespective  of  continuance  of  the  policy.  •  The  court 
observed  as  to  the  latter  situation : 

**It  may  be  here  observed,  that  the  acceptance  by  the  de- 
fendant of  such  premium  after  the  loss,  and  even  after  the 
defendant  had  notice  of  the  loss,  is  of  no  importance.  Such 
assessment  was  due  and  payable  absolutely,  whether  the  pol- 
icy was  forfeited  or  not.  .  .  .  The  defendant  waived  notliing 
by  accepting  that  which,  in  any  event,  was  its  due." 

The  court  decided  that  in  any  case  acceptance  on  an  assess- 
ment policy  after  a  loss  shall  have  accrued  of  a  payment 
wholly  earned  before  the  loss,  does  not  waive  a  forfeiture  hap- 
pening after  creation  of  the  absolute  liability.  Why  the  matr 
ter  in  question  does  not  fall  within  the  above  stated  principle 
is  not  perceived.  The  logic  of  such  contracts  of  insurance  is 
that  each  assessment  is  for  a  specific  period  and  is  fully  earned 
when  the  period  shall  have  expired.  Upon  such  assessments 
the  assurer  depends  for  the  fund  to  pay  its  liabilities  and,  in 
the  main,  liabilities  existing  at  the  time  of  the  assessment. 
They  are  recoverable  in  the  main  solely  for  the  benefit  of  the 
owners  of  existing  claims.  For  that  reason,  as  a  rule,  a  con- 
siderable length  of  time  is  provided  to  enable  the  assured, 
after  receiving  due  proof  of  loss,  to  accumulate  under  the  as- 
sessment plan  money  to  discharge  it.  That  feature  is  pres- 
ent in  the  contract  in  question.  There  was  a  reserve  fund 
and  it  was  provided  that  ten  per  cent,  of  all  assessments 
should  be  covered  into  such  fund ;  but  that  \vas,  evidently,  in 
the  main,  to  provide  against  deficiencies  on  account  of  unpaid 
assessments.  The  whole  seheme  embodied  in  the  contract 
eontenii)lated  liability  for  carrying  the  risk  for  the  time  men- 
tioned in  the  assessment.  Therefore,  obviously,  a  forfeiture 
occurring  subsequent  to  such  time  could  not  logically  affect 
such  liability.  K^or  could  acceptance  of  payment  in  discharge 
of  such  liability  after  forfeiture  be  considered  as  an  act  in- 
consistent with  insisting  upon  it.  Xone  of  the  cases  cited  by 
respondent's  counsel  on  the  subject  of  waiver  and  estoppel  ap- 
])]y  to  the  situation  here. 
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It  is  evident  that  the  whole  case  between  the  parties  is  be- 
fore the  conrt  so  that  to  plead  over  would  only  prolong  the 
litigation.  Therefore,  it  seems  best  to  terminate  it  by  a  re- 
versal and  a  remand  for  dismissal  with  costs. 

By  the  Court, — So  ordered. 


CuBKKET,  Appellant,  vs.  Joint  Scjiool  District  No.  2, 
Town  of  Kichland  and  City  of  Richland  Cejiteb, 
Respondent. 

November  20 — December  8,  19 H. 

Schools  and  school  districts:  Powers  of  school  boards:  Discharge  of 
teachers:  Instructions  to  jury, 

1.  Under  sec.  441,  Stats.,  a  school  board  may  discharge  a  teacher  who 

has  failed  to  perform  his  duties  under  his  contract. 

2.  In  an  action  by  a  teacher  against  a  school  district  to  recover  dam- 

ages for  a  wrongful  discharge,  the  court  instructed  the  jury: 
"As  a  general  rule  a  teacher  may  be  removed  or  dismissed  before 
the  expiration  of  his  term  of  service  for  any  cause  that  renders 
him  unfit  to  be  a  teacher  in  the  public  schools  so  that  the  best 
Interests  of  the  school  require  that  he  should  be  removed  or  dis- 
missed, as  for  Incompetency  in  teaching,  failing  to  manage  and 
control  the  school,  or  failing  in  any  respect  to  perform  his  obli- 
gations as  a  teacher,  from  which  arises  disorganization  In  the 
school  work.  You  are  to  determine  in  this  case  whether  the  dis- 
charge of  the  plaintifP  by  the  school  board  was  justified."  Held, 
that  the  instruction  was  not  open  to  the  objection  that  it  left  it 
to  the  jury  to  say  what  constituted  good  cause  for  discharging 
plaintiff,  nor  the  objection  that  under  it  the  jury  might  assume 
that  the  school  board  was  justified  in  dismissing  plaintiff  for  any 
reason  it  considered  sufficient,  regardless  of  the  evidence.  It 
must  be  presumed  that  the  jury  proceeded  under  the  rules  of  law 
given  them  and  the  facts  in  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Geokqe  Clementson,  Circuit  Judge.     Affirmed, 

Action  by  the  plaintiff  to  recover  damages  from  the  de- 
fendant for  breach  of  a  contract  in  discharging  him  from  his 
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employment  as  a  school  teacher.  The  plaintiff  was  an  assist- 
ant in  the  defendant's  high  school  during  the  years  1910-11 
and  1911-12  and  was  re-engaged  to  teach  in  the  high  school 
beginning  the  school  year  1912-13.  He  taught  from  the 
opening  of  school,  September  12,  1912,  and  continued  in  the 
service  until  March  8,  1913,  when  he  was  dismissed  from 
service  by  the  school  board. 

There  was  evidence  tending  to  show  that  the  plaintiff  at 
one  time  refused  to  continue  instructing  a  class  in  mechanical 
drawing  which  recited  at  8  o'clock  in  the  morning.  The  prin- 
cipal of  the  school,  however,  insisted  on  his  continuance  as 
instructor  of  this  class.  Upon  report  of  the  matter  to  the 
school  board  and  an  investigation  thereof  by  its  coraimittee, 
plaintiff  was  told  to  comply  with  the  direction  of  the  princi- 
pal of  the  school  in  this  and  other  matters  pertaining  to  the 
management  of  the  school  and  the  assignment  of  classes  and 
their  hours  of  recitation.  The  plaintiff,  it  appears,  reluc- 
tantly conformed  to  this  determination  of  the  board  and  con- 
tinued to  teach  this  class  for  the  remainder  of  the  school  term. 
It  also  appears  that  plaintiff,  as  director  of  the  football  team, 
arbitrarily  tried  to  revoke  a  permission  he  had  given  to  the 
team  to  play  a  game  with  another  high  school  and*represented 
that  he  had  not  consented  thereto,  but  upon  a  hearing  before 
the  principal  he  admitted  in  a  qualified  manner  that  his  con- 
sent had  been  given.  It  also  appears  that  serious  altercations 
arose  between  the  plaintiff  and  the  lady  teachers  concerning 
their  management  of  the  main  room  during  specified  hours 
and  the  management  and  charge  of  the  girls'  basketball  team. 
The  troubles  finally  culminated  in  plaintiff's  refusal  to  be  in- 
terviewed or  to  offer  any  explanation  to  the  principal  of  a 
physical  encounter  between  him  and  one  Olson,  a  pupil,  who 
was  a  member  of  the  basketball  team,  which  caused  a  serious 
disturbance  in  the  management  of  the  school.  Upon  report 
by  the  principal  of  these  conditions  to  the  school  board,  the 
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plaintiff  and  Olson  were  notified  to  appear  before  the  board 
and  give  an  explanation  of  their  conduct  on  March  7,  1913. 
Olson  gave  his  version  of  the  meeting  and  the  plaintiff  was 
then  requested  to  give  any  further  explanation  of  the  affair. 
The  plaintiff  admitted  that  Olson  had  stated  about  what  had 
occurred  on  that  occasion.  The  evidence  also  shows  that  the 
plaintiff  refused  to  abide  by  and  follow  suggestions  and  di- 
rections of  the  principal  of  the  school. 

The  court  submitted  the  case  to  the  jury,  who  returned  a 
general  verdict  for  the  plaintiff  and  assessed  his  damages  at 
$25.  The  school  district  on  October  10,  1913,  served  an  of- 
fer to  have  judgment  awarded  in  plaintiff's  favor  and  against 
the  district  for  the  sum  of  $25  damages,  with  interest  thereon 
at  the  rate  of  six  per  cent,  from  April  1,  1913.  Plaintiff  did 
not  accept  this  offer  and  claimed  the  right  to  recover  damages 
in  the  sum  of  $250  and  his  costs  of  the  action.  The  court 
awarded  plaintiff  judgment  to  recover  the  sum  of  $25  with 
the  costs  of  the  action  up  to  the  date  of  the  defendant's  offer 
of  judgment,  and  granted  defendant  its  costs  in  the  action 
which  were  incurred  subsequent  to  such  oflfer  of  judgment. 
The  plaintiff  appeals  from  such  judgment. 

For  the  appellant  there  Avas  a  brief  by  Kopp  &  Brunckhorst 
and  Bwncroft  &  Johns,  and  oral  argument  by  L,  A,  Bninck- 
horsi.  They  cited  Slate  ex  rel.  Burpee  v.  Burton,  45  Wis. 
150;  sec.  453,  Stats.  1913;  Carrcr  v.  School  Dist,  113  Mich. 
524,  71  N.  W.  859 ;  Coffin  v.  Board  of  Education,  114  Mich. 
342,  72  N.  W.  156;  Tripp  v.  School  Dist.  50  Wis.  651,  7 
X.  W.  840;  Scott  v.  Joint  School  Dist.  51  Wis.  554,  8  I^.  W. 
398 ;  Green  v.  Gilbert,  21  Wis.  395 ;  Jennings  v.  Lyons,  39 
Wis.  553 ;  ^Yinl'ler  v,  Racine  17.  &  C.  Co.  99  Wis.  184,  187, 
74  I^.  W.  793 ;  People  ex  rel.  Peixofto  v.  Board  of  JUducation, 
82  Misc.  684,  144  K  Y.  Supp.  87. 

For  the  respondent  there  was  a  brief  by  Burnham  &  BlacTc, 
and  oral  argument  by  0.  D.  Black.     They  cited  35  Cyc.  1089, 
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1090^  1097;  Crawfordsville  v.  Hays,  42  Ind.  200,  210;  Bob- 
inson  v.  School  Directors,  96  111.  App.  604;  Tripp  v.  School 
Dist.  50  Wis.  651,  659,  7  N.  W.  840. 

SiEBECKEB,  J.  It  is  Contended  by  the  plaintiff  that  the 
evidence  does  not  justify  the  submission  of  the  case  to  the 
jury  and  that  the  court  errqd  in  refusing  to  direct  a  verdict 
in  his  favor  for  the  $250  as  demanded  in  his  complaint  The 
school  board  is  by  statute  required  to- perform  the  duties  in- 
(Mdent  to  conducting  the  common  schools,  among  them  the 
following : 

"The  board  shall  visit  the  school,  examine  into  its  condi- 
tion, advise  with  the  teacher  in  regard  to  the  instruction,  gov- 
ernment and  progress  of  the  pupils,  and  exercise  such  gen- 
eral supervision  as  may  be  necessary  to  carry  out  the  provi- 
sions of  this  chapter.^'     Sec.  441,  Stats.  1913. 

This  statute  has  been  a  part  of  the  school  law  since  1863. 
School  boards  have  thereby  enjoined  upon  them  very  exten- 
sive duties  in  maintaining  the  common  schools  and  in  admin- 
istering the  8chi)ol  affairs.  Such  duties  embrace  that  of  in- 
quiry into  the  question  of  the  failure  of  a  teacher  to  perform 
his  contract  obligation  as  a  teacher,  and  if  they  find 'that  a 
teacher  has  breached  his  contract  it  is  their  duty  to  take  such 
steps  as  may  be  necessary  to  carry  out  the  purposes  of  the 
school,  and  if  a  teacher  has  failed  to  perform  his  duties  un- 
der his  contract  they  can  discharge  him  from  further  service. 
This  duty  of  the  board  was  recognized  in  the  case  of  Tripp  v. 
School  Dist.  50  Wis.  651,  7  N.  W.  840.  See,  also,  35  Cyc. 
1089. 

An  examination  of  the  evidence  in  this  case  discloses  a  sit- 
uation which  justified  the  court  in  submitting  to  the  jury  the 
inquiry  whether  or  not  plaintiff  had  breached  his  contract. 
In  submitting  this  inquiry  to  the  jury  the  court  instructed 
the  jury  as  follows: 

"As  a  general  rule  a  teacher  may  be  removed  or  dismissed 
before  the  expiration  of  his  term  of  service  for  any  cause  that 
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renders  him  unfit  to  be  a  teacher  in  the  jniblic  schools  so  that 
the  best  interests  of  the  school  require  that  he  should  be  re- 
moved or  dismissed,  as  for  incompetency  in  teaching,  failing 
to  mana^re  and  control  the  school,  or  failing  in  any  respect 
to  perform  his  obligations  as  a  teacher,  from  which  arises  dis- 
organization in  the  school  work.  You  are  to  determine  in 
this  case  whether  the  discharge  of  the  plaintiff  by  the  school 
board  was  justified." 

It  is  urged  that  this  instruction  is  erroneous  in  that  it  left 
it  to  the  jury  to  say  what  constituted  good  cause  for  discharg- 
ing the  plaintiff  from  his  service.  We  think  this  claim  of 
the  appellant  is  not  sustained.  It  must  be  presumed  that  the 
jury  followed  the  law  as  it  was  given  to  them  by  the  court  in 
his  instructions.  They  were  informed  that  in  law  a  teacher 
could  be  legally  dismissed  from  sendee  if  it  appears  that  he 
is  not  a  fit  person  to  be  a  teacher,  as  when  it  appears  that  he 
is  incompetent  to  teach  or  to  manage  or  to  control  the  school, 
or  otherwise  fails  to  perform  his  obligations,  which  disorgan- 
izes the  school  work.  It  must  be  presumed  that  they  applied 
these  rules  to  the  evidence  before  them.  We  cannot  assume, 
as  appellant  argues,  that  the  jury  under  these  instructions 
may  have  assumed  that  the  board  were  justified  in  dismissing 
the  plaintiff  for  any  reason  they  considered  sufficient,  regard- 
less of  the  evidence.  It  must  be  considered  that  they  pro- 
ceeded under  the  rules  of  law  given  them  and  the  facts  in  evi- 
dence. The  evidence  is  sufficient  to  permit  the  jury  to  find 
that  the  board  were  justified  in  their  action  resulting  in  the 
dismissal  of  the  plaintiff  from  further  service  as  a  teacher. 
We  find  no  prejudicial  error  in  refusing  to  instruct  the  jury 
as  requested  in  the  light  of  the  instruction  the  court  gave  the 
jury  in  submitting  the  case  to  them  for  determination.  The 
court  awarded  the  proper  judgment  on  the  verdict 

By  the  Court. — ^Judgment  affirmed. 


Digitized  by 


Google 


154         SUPREME  COURT  OF  WISCONSIN.     [Deo. 
Morrow  v.  Townsend,  159  Wis.  154. 


MoBBOw,  Appellant,  vs.  Townsend  and  another,  imp., 
Respondents. 

November  20 — December  8,  19 H. 

Specifio  performance:  Contract  to  convey  land:  Latent  ambiguity: 
Uncertainty  in  description:  Parol  evidence:  Mistake:  Intention 
of  parties, 

1.  The  owner  of  an  eighty-acre  tract  of  land  platted  a  part  of  it  as 

an  addition  to  a  village,  such  addition  consisting  of  four  blocks 
of  eight  lots  each.  After  nine  of  the  lots  had  been  sold  and  con- 
veyed by  him  or  by  his  heirs,  the  heirs  made  a  contract  to  sell 
the  eighty-acre  tract,  "less  four  village  lots,  which  lots  are  an 
addition  to  the  village."  In  an  action  to  compel  ^ecific  per- 
formance of  that  contract,  it  is  held  that  the  words  above  quoted 
created  a  latent  ambiguity  and  that  parol  evidence  was  proper 
to  show  the  situation  of  the  parties  to  the  contract,  the  state  of 
the  property,  and  the  location  of  the  addition. 

2.  Such  evidence,  with  certain  further  evidence,  is  held  to  sustain  a 

finding  of  the  trial  court  that  the  parties  to  the  contract  intended 
to  exclude  therefrom  the  four  blocks,  and  not  merely  four  lots. 

3.  Specific  performance  of  the  contract  as  written  could  not  be  en- 

forced, since  it  could  not  be  determined  which  four  lots  were 
meant 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Clementson,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  compel  specific  performance  of 
a  contract.  The  contract  in  question  describes  the  land  as 
follows:  ^*The  west  half  of  the  uo^thwei^t  quarter  of  section 
twenty-eight  (28 ),  in  town  six  (G)  north,  of  range  four  (4) 
west,  less  four  village  lots,  which  lots  are  an  addition  to  the 
village  of  Mount  Hope."  The  court  below  granted  specific 
performance  of  the  contract,  but  construed  the  description  to 
read :  ^*The  west  one-half  of  the  northwest  one-fourth  (i)  of 
section  twenty-eight  (-8),  in  town  six  (G)  north,  of  range 
four  (4)  west,  in  Grant  county,  Wisconsin,  except  four  village 
blocks,  being  all  of  Humphrey's  addition  to  the  village  of 
Mount  Hope." 
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The  court  below  upon  certain  proof  made  held  that  the 
statement  "four  village  lots"  meant  "four  village  blocks"  and 
rendered  judgment  for  specific  performance  accordingly,  from 
which  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  T.  L.  Cleary,  attor- 
ney, and  G.  E.  Cleary,  of  counsel,  and  oral  argument  by 
George  Cleary. 

For  the  respondent  there  was  a  brief  signed  by  Brown, 
Brennan  £  Carthew,  attorneys  for  respondent  Townsend,  and 
Harry  E.  Carthew,  guardian  ad  litem  for  George  Townsend, 
and  oral  argument  by  H.  E.  Carthew. 

Kebwin,  J.  It  is  contended  by  counsel  for  appellant  that 
the  court  erred  (1)  in  refusing  to  find  that  the  intention  of 
the  parties  to  the  contract  was  to  exclude  from  the  contract 
all  of  block  1  and  lot  1  in  block  2  of  Humphrey's  addition  to 
the  village  of  Mount  Hope;  and  (2)  in  making  the  finding 
that  it  was  the  intention  of  the  parties,  when  the  contract  was 
signed,  to  exclude  therefrom  all  of  Humphrey's  addition  to 
the  village  of  Mount  Hope,  comprising  four  blocks. 

The  main  question  presented  here  for  our  consideration  is 
whether  the  court  below,  upon  the  evidence,  was  warranted  in 
finding  that  it  was  the  intention  of  the  parties  to  the  contract 
to  exclude  the  four  blocks  and  whether  the  contract  was  suf- 
ficiently definite  for  enforcement.  It  is  established  in  the 
case  that  Robert  G.  Humphrey,  while  the  owner  of  the  eighty- 
acre  tract  in  question,  and  on  May  14,  1877,  platted  a  part 
of  it  as  Himiphrey's  addition  to  the  village  of  Mount  Hope 
and  caused  the  plat  to  be  recorded ;  that  the  land  so  platted 
consisted  of  four  blocks  of  eight  lots  each  with  the  streets  sur- 
rounding them;  that  said  Humphrey,  while  the  owner  and 
after  said  plat  had  been  recorded,  conveyed  lots  1,  4,  5,  and  8 
in  block  1,  and  lot  1  in  block  2,  and  said  lots  have  been  ever 
since  held  by  the  grantees  thereof ;  that  thereafter  Humphrey 
died  seised  of  the  balance  of  said  lands  and  the  same  descended 
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to  Maggie  McWilliaiiis,  Mary  H.  Townsend,  Jennie  Morrow, 
and  Cora  Humphrey,  his  daughters,  subject  to  the  life  estate 
of  his  widow,  Mary  J.  Humphrey;  that  on  February  4,  1889, 
the  widow  and  heirs  conveyed  to  Wayne  Williams  lots  2,  3, 
and  6  in  block  1  in  said  addition,  which  lots  have  since  been 
held  by  him  and  his  grantees,  and  on  February  5,  1889,  the 
contract  under  consideration  here  was  made,  and  at  this  time 
all  of  block  1  and  lot  1  of  block  2  had  been  conveyed  and  were 
inclosed  and  occupied  by  the  owners  under  the  conveyances. 

The  difficulty  arises  from  the  use  of  the  word  ^^lots."  It 
seems  quite  clear  that  the  parties  could  not  have  meant  to  ex- 
clude only  four  lots,  because  at  that  time  more  than  four  lots 
had  been  sold  and  were  owned  by  other  parties.  Moreover, 
the  contract  on  its  face  excludes  the  idea  that  four  lots  were 
intended  and  supports  the  idea  that  four  blocks  were  intended. 
The  exception  in  the  contract  is  "four  village  lots,  which  lots 
are  an  addition  to  the  village  of  Mount  Hope."  The  four 
blocks  constituted  the  addition  to  the  village  of  Mount  Hope, 
while  four  lots  did  not.  The  addition  embraces  thirty-two 
lots.  Moreover,  there  is  nothing  in  the  contract  or  the  sur- 
rounding circumstances  attending  the  parties  at  the  time  of 
execution  of  the  contract  from  which  an  inference  could  be 
drawn  that  four  lots  were  intended,  and  certainly,  even  if  it 
could  be  said  that  four  lots  were  intended,  it  would  be  impos- 
sible to  determine  which  four  lots  were  meant,  and  specific 
performance,  therofor(\  could  not  be  enforced.  Hannon  v. 
Scanlon,  lo8  Wis.  357,  148  X.  W.  1082. 

The  court  below  found  that  the  intention  of  the  parties 
when  the  contract  was  signed  was  to  exclude  therefrom  all  of 
Humphrey's  addition  to  the  village  of  Mount  Hope,  compris- 
ing four  blocks,  and  we  are  inclined  to  the  opinion  that  this 
is  the  only  consistent  construction  which  can  be  given  the  con- 
tract. The  case,  therefore,  turns  on  whether  this  finding  is 
supported  by  competent  evidence.  The  words  of  the  con- 
tract, "four  village  lots,  which  lots  are  an  addition  to  the  vil- 
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lage  of  Mount  Hope/'  create  a  latent  ambiguity,  and  parol 
evidence  was  therefore  proper  to  show  the  situation  of  the 
parties  to  the  contract,  the  state  of  the  property,  and  the  loca- 
tion of  the  addition.  Lego  v.  Medley,  79  Wis.  211,  48  N.  W. 
375 ;  Messer  v,  Oestreioh,  52  Wis.  684,  10  X.  W.  6. 

Very  little  evidence  was  offered,  and  doubtless  very  little 
could  have  been  produced  in  view  of  the  circumstances  of  the 
case.  But  there  was  evidence  that  at  the  time  of  making  the 
contract  an  addition  consisting  of  four  blocks  was  located  on 
the  eighty  acres  in  question,  and  there  is  some  evidence  which 
at  least  tended  to  show  that  the  four  blocks  were  intended  to 
be  reserved,  not  four  lots. 

It  is  plain  that  no  four  of  the  village  lots  constituted  the 
addition,  and  it  is  quite  apparent  from  all  the  surroimding 
circumstances  existing  at  the  time  the  contract  was  made  that 
the  scrivener  inadvertently  used  the  word  "lots"  when  the  in- 
tention of  the  parties  to  the  contract  was  to  except  the  four 
blocks;  at  least  we  think  the  court  below  was  justified  in  so 
finding.  We  do  not  feel  warranted  in  disturbing  the  finding 
of  the  court  below,  therefore  the  judgment  must  be  affirmed. 

By  the  Court. — ^The  judgment  is  affirmed. 


QoviEB,  Appellant,  vs.  Brechler  and  another,  Respondents. 

November  20 — December  8,  1914. 

Vendor  and  purchaser  of  land:  Brokers:  Knowledge  of  agent  when 
not  imputed  to  principal:  Evidence:  Competency:  Maps:  Con- 
tract construed:  ''Plow  land:'*  ''Close  to  a  railroad:''  Reforma- 
tion of  contract, 

1.  One  who  employed  an  agent  to  find  a  purchaser  for  his  land  was 
not  chargeable  with  knowledge  which  the  agent  had  previously 
acquired  (but  did  not  communicate  to  his  employer)  as  to  other 
lands  which  the  employer  finally  agreed  to  accept  in  part  pay- 
ment, since  such  knowledge  of  the  agent  did  not  relate  to  the  sub- 
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ject  of  his  employment,  was  not  acquired  while  he  was  acting  aa 
agent,  and  was  not  within  the  scope  of  his  authority. 

2.  A  contract  for  the  sale  of  land  having  provided  that  the  vendor 

was  to  accept  other  land  in  part  payment,  but  that  if  such  other 
land  was  not  as  represented  he  might  reject  it  and  demand  cash 
in  lieu  thereof,  knowledge  of  the  vendor's  agent  that  such  other 
land  \vas  not  as  represented  was  Immaterial  and  did  not  affect 
the  vendor's  right  to  reject  it 

3.  Maps  and  diagrams  are  frequently  received  in  evidence  with  very 

slight  proof  of  accuracy  or  authenticity  when  they  constitute 
merely  a  picture  or  a  summing  up  of  evidence  otherwise  legiti- 
mately in  a  case ;  but  when  they  are  oftered  to  establish  an  inde- 
pendent relevant  fact — in  this  case  the  existence  of  a  railroad 
right  of  way  near  certain  land — they  must  be  certified  or  veri- 
fied or  otherwise  made  competent  under  the  same  rules  as  apply 
to  other  documentary  evidence. 

4.  Where,  in  a  contract  of  sale,  land  is  represented  as  being  "plow 

land,"  that  means  that  it  is  tillable  land,  not  arid  land  which 
might  be  plowed  without  any  beneficial  results. 

5.  The  words  "close  to  -a  railroad"  in  a  land  contract  must  ordi- 

narily be  understood  relatively  to  local  conditions.  It  seems^ 
that  land  in  North  Dakota  sixteen  miles  from  a  railroad  is  not 
within  the  meaning  of  the  words. 

6.  A  court  of  equity  will  not  reform  a  written  instrument  for  a  mis- 

take in  reducing  it  to  writing  unless  such  mistake  is  established 
by  the  most  clear  and  satisfactory  evidence. 

7.  The  evidence  in  this  case  is  held  insufllcient  to  warrant  the  refor- 

mation of  a  contract  for  the  sale  of  land  so  that  it  should  provide 
that  the  land  to  be  taken  by  the  vendor  in  part  payment  was  to 
be  "close  to  a  railroad  right  of  way,''  instead  of  "close  to  a  rail- 
road." 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Glementson,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Meyer  <&  Burgess, 
attorneys,  and  Richmond,  Jachman  &  Swansen,  of  counsel, 
and  oral  argument  by  K,  F.  Burgess. 

W.  E.  Howe,  for  the  respondents. 

Timlin,  J.  A  written  contract  in  words  and  .figures  fol- 
lowing existed  between  the  parties: 

"This  agreement  made  this  8th  day  of  Sept.  1911,  between 
Jamss  Oovier,  party  of  the  first  part,  and  Fred  L.  Brechler 
and  Peter  Boebel  parties  of  the  second  part  all  of  Fennimore 
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Grant  Co.  Wis.  Witnesseth — That  first  party  hereby  agrees 
to  sell  to  the  above  named  second  parties  his  farm  cousistiug 
of  260  acres  more  or  less  in  the  town  of  Alt.  .Ida,  Grant  Co., 
Wisw  and  described  as  follows — The  2s  \V  i  of  S\V  i  and  W  i 
of  H\\  i  and  the  West  4  of  SE  i  of  i^W  i  all  in  Section  14, 
also  the  NE  ^  of  SE  ^  and  the  East  i  of  KE  i  in  Section  15. 
All  the  above  in  Township  six  north  of  Kange  three  west  of 
the  4th  F.  M. — the  consideration  to  be  twenty-two  thousand, 
one  hundred  ($22,100)  dollars  to  be  paid  as  follows — Forty- 
eight  hundred  ($4,800)  in  exchange  of  property  consisting  of 
first  party's  choice  of  IGO  acres  of  the  E  i  of  Section  25, 
Township  132,  Itange  95  West  of  the  5th  P.  M.  in  Adams 
County,  No.  Dakota,  with  the  understanding  that  95  per  cent, 
to  be  plow  land  and  close  to  a  railroad.  Papers  to  be  made 
Mch.  Ist,  1912,  also  lorty-eight  hundred  ($4,800)  dollars  in 
cash  or  less  Mch.  the  first  1912,  and  balance.  Five  Thousand 
($5,000)  dollars  to  be  agreed  ujwn  Mch.  1,  1912,  at  5  per 
cent.  Int  from  3-1-1912.  Second  parties  to  fulfil  on  con- 
tract between  W.  R.  Fry  and  James  (Jouier,  there  now  being 
a  balance  due  on  said  contract  $7,500  on  principal,  Govier  to 
pay  the  interest  on  said  contract  to  March  1st,  1912,  and  the 
taxes  on  the  260  acres.  First  party  agrees  to  pay  for  drilling 
the  well  now  under  way  on  the  260  acres — or  if  not  completed 
to  pay  second  parties  the  sum  of  Three  hundred  ($300)  dol- 
lars. Second  parties  to  convey  by  warrantee  deed  free  of  all 
indebtedness,  including  1911  taxes  on  the  160  acres  chosen 
by  first  party  as  part  payment,  with  abstract  showing  good 
title,  also  to  pay  round-trip  fare  to  inspect  and  select  this  160 
acres  in  No.  Dak. — and  if  not  as  represented  first  party  will 
not  be  compelled  to  accept  same  as  part  purchase  price  of  260 
acres. 

"In  presence  of  James  Govier. 

"J.  R.  Villemonte.  Fred  L.  Breciiler. 

"Will  Mauer.  Peter  Boebel." 

This  contract  was  performed  by  the  parties  except  as  to  the 
North  Dakota  land,  which  the  plaintiff  rejected  under  that 
clause  of  the  contract  which  provides  that  if  this  land  is  not 
as  represented  he  need  not  accept  the  same  in  part  payment 
for  his  land.  The  plaintiff  then  brought  an  action  at  law 
against  defendants  to  recover  this  unpaid  portion  of  the  pur- 
chase money.     Tlie  defendants  interpo.sed  an  answer  and  a 
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counterclaim  and  in  the  latter  pleading  sought  a  reformation 
of  this  contract  so  as  to  make  it  read:  "close  ta  a  railroad' 
right  of  way''  instead  of  *'close  to  a  railroad ;"  and  thereupon 
to  require  the  plaintiff  to  accept  a  deed  of  this  North  Dakota 
land  in  payment  of  the  balance  due  upon  said  contract.  The 
circuit  court  gave  defendants  the  relief  demanded  in  this 
counterclaim  and  the  plaintiff  appeals,  contending  that  there 
was  no  sufficient  evidence  to  warrant  the  exercise  of  the  equi- 
table power  of  the  court  to  reform  a  written  instrument 
Appellant  further  contends  that  the  court  took  an  erroneous 
view  of  the  nature  of  the  contract  and  also  decided  for  ref- 
ormation upon  several  erroneous  rules  of  law,  by  the  appli- 
cation of  which  certain  evidence  relating  to  knowledge  of  a 
broker  or  middleman  of  the  plaintiff  was  given  an  improper 
and  unwarranted  legal  value,  and  further  that  said  ruling 
rested  in  part  upon  incompetent  evidence  relating  to  the  ex- 
istence and  location  of  a  railroad  right  of  way.  Further^ 
that  without  this  erroneous  view  of  the  contract  and  with 
these  two  items  of  evidence  out,  the  circuit  court  would  not 
have  decided  the  case  in  this  way,  and  further  that  in  any 
event  the  evidence  in  support  of  the  counterclaim  is  not  so 
clear  and  satisfactory  as  to  support  a  decree  for  reformation. 
It  must  be  borne  in  mind  that  there  is  no  evidence  of  fraud. 
The  reformation  was  decreed  on  the  ground  of  mutual  mis- 
take.    The  circuit  judge  at  the  close  of  the  evidence  said: 

"Well,  that  closes  the  testimony.  I  haven't  any  doubt 
whatever  that  Mr.  Govier  authorized  Mr.  Lange  to  find  a 
purchaser  at  the  price  of  $80  an  acre ;  and  Mr.  Lange  couldn't 
find  any  one  that  would  give  $80  an  acre  cash  for  this  land; 
and  thereupon  the  matter  of  a  sale  was  talked  over  by  the  de- 
fendants in  this  case  with  Mr.  Lange,  and  ultimately  with 
Mr.  Lange  [Govier'] ^  resulting  in  this  contract.  By  the  con- 
tract the  Dakota  quarter-section  was  to  be  put  in  at  $4,800. 
Xow  that  land  at  $80  an  acre  cash  would  bring  $20,800.  At 
$85  an  acre,  being  the  price  at  which  it  was  taken  by  the  de- 
fendants in  this  case,  it  would  bring  $22,100.  The  difference 
is  $1,300  between  the  price  it  was  put  in  at  and  the  price  at 
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which  the  plaintiff  was  willing  to  sell  the  land  for  cash.  In 
other  words,  defendants  gave  to  the  plaintiff  $1,300  more  for 
the  land  on  this  trade  than  they  would  have  had  to  do  if  they 
paid  cash  for  it  at  $80  an  acre.  So  that  to  start  out  with, 
this  i»  not  one  of  those  cases  that  appeals  very  strongly  to  the 
court  in  favor  of  the  plaintiff  in  this  case.  He  got  a  very 
good  price  for  his  land,  more  than  he  was  willing  to  sell  it 
for  apparently." 

The  plaintiff's  action  was  at  law.  The  contract  upon  which 
he  sued  was  on  its  face  a  very  proper  and  lawful  contract, 
well  and  intelligently  devised  to  protect  the  man  who  was 
parting  with  his  property,  visible  and  known  to  both  parties, 
and  who  was  to  receive  in  part  payment  a  distant  tract  of 
land  concerning  which  he  has  no  accurate  detailed  informa- 
tion. The  contract  is  plain  and  easily  understood.  It  may 
well  be  that  the  plaintiff,  while  willing  to  accept  $80  an  acre 
in  cash  for  his  land,  would  not  sell  for  less  than  $85  an  acre 
if  he  were  obliged  to  take  North  Dakota  land  in  part  payment, 
and  not  then  unless  the  North  Dakota  land  was  as  repre- 
sented. Foresight  and  intelligence  in  making  perfectly  plain 
and  lawful  contracts  are  not  to  be  penalized,  nor  is  such  a 
contract  to  be  received  by  the  court  in  any  unwelcome  spirit. 

The  plaintiff  in  the  spring  of  1911  employed  one  Karl 
Lange  to  procure  a  purchaser  for  his  land,  and  Lange  brought 
defendants  to  see  the  land  and  introduced  them  to  the  plaint- 
iff ;  in  short,  procured  them.  At  this  time  Lange  had  knowl- 
edge which  he  acquired  in  1910  of  the  fact  that  there  was  no 
railroad  close  to  this  North  Dakota  land,  but  he  did  not  com- 
municate this  information  to  the  plaintiff.  The  circuit  court, 
we  are  convinced,  by  rulings  and  remarks  made  during  the 
trial,  considered  that  the  plaintiff  was  chargeable  with  this 
knowledge  of  Lange.  This  was  erroneous.  Lange  had  no 
agency  or  authority  from  the  plaintiff  of  any  kind  at  the 
time  he  learned  this  fact.  He  never  had  any  authority  or 
agency  from  the  plaintiff  to  accept  or  pass  upon  the  consid- 
eration to  be  received  by  plaintiff.  His  agency  was  to  find 
Vol.  159  —  11 
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a  purchaser  able,  ready,  and  willing  to  purchase  for  cash  at 
$80  per  acre  or  otherwise  on  terms  satisfactory  to  the  plaint- 
iff. The  plaintiff  having  never  delegated  to  Lange  an  agency 
covering  the  selection  or  rejection  or  acceptance  of  this  North 
Dakota  land,  the  knowledge  which  Lange  had  did  not  relate 
to  the  subject  of  his  agency  and  was  not  acquired  while  he 
was  acting  as  agent  and  was  not  within  the  scope  of  the 
•agent's  authority,  hence  this  item  of  evidence  was  entirely  in- 
competent and  irrelevant.  Congar  v.  C.  &  N.  W.  R.  Co.  24 
Wis.  157 ;  Shafer  v.  Phoenix  Ins.  Co.  53  Wis.  361,  10  X.  W. 
381;  Pringle  v.  Dunn,  37  Wis.  449,  468;  Melms  v.  Pabst  B. 
Co.  93  Wis.  153,  66  K  W.  518. 

There  is  a  second  objection  to  the  consideration  of  this  fact 
of  Lange's  knowledge,  and  that  is  that  the  parties  chose  to 
make  a  contract  giving  to  plaintiff  the  right  to  reject  the  land 
and  demand  cash  payment  if  the  land  was  not  as  represented 
in  this  contract.  This'  had  relation  to  the  condition  of  the 
land  at  the  time  the  contract  was  signed  and  not  at  some 
former  time,  and  it  had  relation  to  the  particular  description 
of  North  Dakota  land,  and  there  is  no  rule  of  law  which  would 
prevent  the  plaintiff  removing  doubts  or  suspicions,  if  he  had 
any,  and  requiring  the  defendants  to  stipulate  with  reference 
to  the  proximity  of  a  railroad  to  this  particular  tract  at  that 
particular  time. 

Next,  the  learned  circuit  court  admitted  in  evidence,  for 
the  purpose  of  showing  there  was  a  railroad  right  of  way 
within  a  few  miles  of  this  North  Dakota  land,  a  certain  map 
with  a  leadpencil  line  drawn  across  it  to  indicate  such  right 
of  way.  This  map  was  one  apparently  gotten  up  by  some 
real-estate  agent  for  advertising  purposes.  It  was  not  certi- 
fied by  any  public  officer  or  verified  by  any  person  or  other- 
wise made  competent  as  evidence.  Another  small  map  on  a 
larger  scale,  to  which  there  was  annexed  an  unverified  list  of 
tracts  of  land  which  the  document  stated  constituted  a  right 
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of  way  on  which  the  Northern  Pacific  Railway  Company  had 
paid  taxes,  was  also  received  in  evidence  for  the  same  pur- 
pose. There  was  no  certificate  to  verify  the  latter  document 
Assuming  that  the  fact  whether  there  was  or  was  not  a  right 
of  way  near  this  land  was  relevant,  the  evidence  mentioned 
was  incompetent  to  establish  that  fact.  Maps  and  diagrams 
are  frequently  received  in  evidence  with  very  slight  proof  of 
accuracy  or  authenticity  when  they  constitute  merely  a  picture 
or  a  summing  up  of  evidence  othenvise  legitimately  in  the 
case.  But  when  they  are  used  to  establish  an  independent 
relevant  fact  they  are  subject  to  the  same  rules  as  other  docu- 
mentary evidence. 

Next,  the  learned  circuit  court  during  the  trial  expressed 
an  opinion  that  the  words  "plow  land,''  found  in  the  written 
contract,  meant  land  capable  of  being  plowed.  This  is  mani- 
festly incorrect.  Plow  land  in  such  connection  means  till- 
able land,  not  arid  land  which  might  be  plowed  without  any 
beneficial  results.  We  think  this  view  affected  his  construc- 
tion of  the  testimony  relative  to  the  requirement  that  the 
North  Dakota  land  should  be  ninety-five  per  cent,  plow  land. 

The  words  "close  to  a  railroad,"  found  in  the  contract^ 
might  require  interpretation  under  certain  circumstances,  but 
here  it  is  tacitly  assumed  by  all  parties  that  reformation  was 
necessary  and  that  land  sixteen  miles  from  a  railroad  was  not 
within  the  meaning  of  the  contract  "close  to  a  railroad." 
This  appears  to  be  a  reasonable  view  of  the  requirement. 
But  the  words  ordinarily  must  be  understood  relatively  to 
local  conditions.  Lands  in  Alaska  sixteen  miles  from  a  rail- 
road might  be  considered  close  to  a  railroad. 

The  circuit  court  found  that  the  quarter-section  of  land  in 
question  contained  ninety-five  per  cent,  plow  land.  The  evi- 
dence to  support  this  finding  is  very  meager.  We  can  safely 
say,  however,  that  on  a  proper  view  of  this  contract  and  ex- 
cluding the  incompetent  evidence  above  mentioned  there  is 
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no  sufficient  evidence  to  warrant  a~  reformation  of  the  con- 
tract. As  long  ago  as  Ilarter  v.  Christoph,  32  Wis.  245,  it 
was  said : 

^*The  rule  is  perfectly  well  settled,  that  a  court  of  equity 
will  not  reform  a  written  instrument  for  a  mistake  in  refiuc- 
ing  it  to  writinjg,  unless,  such  mistake  is  established  by  the 
most  clear  and  satisfactory  proof.  Until  such  proof  is  made 
the  written  instrument  must  be  taken  to  contain  the  real  con- 
tract between  the  parties." 

This  rule  has  been  re-asserted  as  late  as  Garage  E.  M.  Co. 
v.  Danielson,  156  Wis.  90,  144  N.  W.  284.  See,  also,  Meis- 
winkel  v.  St.  Paul  F.  &  M.  Ins.  Co.  75  Wis.  147,  43  N.  W. 
669 ;  Kent  v.  Lasley,  2*4  Wis.  654.  Boebel,  one  of  the  de-' 
fendants,  was  not  present  when  the  contract  was  written,  out 
by  the  scrivener  and  he  signed  it  without  reading  it.  So  that 
on  the  practically  unsupported  testimony  of  the  defendant 
Brechler  and  contrary  to  the  testimony  of  the  scrivener,  the 
plaintiff,  and  an  employee  of  the  plaintiff,  and  contrary  to 
the  writing,  the  reformation  in  question  was  decreed.  We 
must  hold  that  it  was  decreed  on  insufficient  evidence. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  money  due  upon  the  contract  in 
suit,  with  costs. 


Ratbobn^  Appellant,  vs.  Galena  Iron  Works  Company, 

Respondent. 

November  20 — December  8,  19H. 

Settlement:  Written  instrument:  Signing:  Presumption:  Master  and 
servant:  Injury:  Release, 

1.  Compromise  settlements  are  favored  in  the  law  when  fairly  made. 

2.  The  signing  of  an  instrument  raises  a  strong  presumption  that 

its  contents  are  understood,  which  Is  not  overcome  by  a  mere 
statement  of  the  signer  that  he  did  not  understand  the  nature  of 
the  document  which  he  signed. 
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3.  The  jury  having  in  this  case,  upon  sufficient  evidence,  negatived 
fraud  in  the  transaction  which  resulted  in  the  signing  of  a  re- 
lease by  an  employee  twelve  days  after  he  was  injured  and  while 
he  was  still  in  the  hospital,  the  evidence,  including  his  own  tes- 
timony and  that  of  his  physician  who  was  present,  is  held  not 
to  sustain  a  further  finding  by  the  jury  to  the  effect  that  the  re- 
lease was  not  consciously  signed  by  him. 

Appeal,  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  Geobqe  Clemextson,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  personal  injury.  Defend- 
ant was  engaged  in  wrecking  an  abandoned  mining  plant. 
Plaintiff  was  directed  to  remove  some  boards  from  the  roof 
of  the  engine  room.  This  roof  was  adjacent  to  the  derrick 
in  which  the  bolster  room  was  built.  The  hoister-room  floor 
was  about  eighteen  feet  from  the  ground.  In  proceeding  to 
the  engine-room  roof  plaintiff  had  occasion  to  pass  ove»  this 
floor,  and  when  near  the  outer  edge  of  it  one  of  the  boards 
gave  way  and  he  fell  and  was  badly  injured.  The  negli- 
gence claimed  was  failure  to  furnish  a  safe  place  to  work  and 
failure  to  warn  the  plaintiff  of  the  danger  incident  to  the 
work  which  he  was  directed  to  do.  The  answer  denied  neg- 
ligence and  pleaded  settlement  and  release.  Plaintiff  was 
injured  June  13,  1913.  The  jury  returned  the  following 
special  verdict: 

"(1)  Was  the  plaintiff  at  the  time  he  signed  the  release  in 
question  able  to  understand  its  nature  ?     A.  No. 

"(2)  At  the  time  the  release  was  signed  by  the  plaintiff, 
was  he,  in  view  of  all  of  the  existing  circumstances,  under 
such  false  impression  as  to  his  rights  and  the  character  of  the 
instrument  of  release  and  the  effect  of  it  as  should  in  justice 
avoid  said  release  ?     A.  No. 

'^(3)  Did  the  defendant  negligently  fail  to  warn  the  plaint- 
iff that  the  board  in  question  was  loose  ?     A.  No. 

"(4)  Did  the  defendant  negligently  fail  to  fasten  or  se- 
cure the  board  in  question  ?     A,  No. 

"(6)  Ought  the  defendant  in  the  exercise  of  ordinary  care 
to  have  ascertained  that  the  board  in  question  was  not  safely 
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fastened  to  the  joists  and  have  fastened  it  before  the  accident 
to  plaintiff?     A.  No. 

"(6)  Ought  the  defendant  in  the  exercise  of  ordinary  care 
as  a  reasonably  prudent  person  reasonably  to  have  foreseen 
that  the  loose  condition  of  this  board  was  such  that  an  injury 
might  naturally  and  probably  result  to  a  workman  exercising 
ordinary  care  for  his  safety  who  might  walk  upon  the  floor 
where  tliis  board  was  ?     A.  No. 

"(7)  Did  any  want  of  ordinary  care  upon  the  part  of  the 
plaintiff  contribute  to  cause  his  injury  ?     A.  No. 

"(8)  What  sum  of  money  will  compensate  the  plaintiff  for 
the  injury  he  received  from  the  accident  of  June  18th  last? 
A.  Five  thousand  dollars." 

Judgment  for  defendant  was  rendered  on  this  verdict 
Plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Belle  Quinlan  and 
Kopp  &  Brunckhorst,  and  oral  argument  by  L.  A.  Brunck" 
horst. 

For  the  respondent  there  was  a  brief  signed  by  Freeman  <6 
QeUfuss,  and  oral  argument  by  R,  B.  Freeman. 

Babnes,  J.  The  plaintiff  urges  that  the  court  erred  (1)  in 
not  awarding  him  judgment  on  the  verdict,  and  (2)  in  not 
granting  a  new  trial  if  he  was  not  entitled  to  judgment  on  the 
verdict     A  number  of  grounds  for  a  new  trial  are  argued. 

The  conclusion  reached  by  this  court  on  the  defense  of  ac- 
cord and  satisfaction  obviates  the  necessity  for  discussing  any 
other  question  in  the  case.  By  its  answer  to  the  first  ques- 
tion the  jury  found  that  the  plaintiff  at  the  time  he  signed 
the  release  was  not  able  to  understand  its  nature.  The  plaintr 
iff  testified  that  he  had  suffered  a  great  deal  of  pain  and  had 
been  taking  morphine  for  relief  and  that  he  had  no  recollec- 
tion of  signing  the  release  or  of  its  contents.  This  evidence 
formed  the  basis  of  the  answer  of  the  jury  to  question  1. 

By  the  answer  to  question  2  it  was  found  that  plaintiff  did 
not  sign  the  release  under  such  false  impression  as  to  his 
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rights  and  as  to  the  character  of  the  instrument  as  should  in 
justice  avoid  it. 

There  is  at  least  a  seeming  inconsistency  between  the  an- 
swers to  those  two  questions,  but  it  is  clear  that  the  answer 
to  the  second  question  negatives  the  idea  that  any  fraud  was 
practiced  on  plaintiff  or  that  he  was  subjected  to  undue  in- 
fluences or  unconscionably  dealt  with. 

The  controlling  question  in  the  case  is:  Did  the  evidence 
warrant  the  jury  in  saying  in  effect  that  the  release  was  not 
consciously  signed  by  the  plaintiff?  The  settlement  was 
made  twelve  days  after  the  date  of  the  injury  by  one  Spoor, 
an  agent  of  the  Fidelity  &  Casualty  Insurance  Company.  It 
was  made  at  the  hospital  where  plaintiff  was  confined,  and 
those  present  were  plaintiff,  Spoor,  and  Dr.  Leitzel.  Plaint- 
iff's wife  was  present  part  of  the  time,  but  it  does  not  appear 
that  she  took  any  very  active  part  in  making  the  settlement 
Dr.  Leitzel  was  the  plaintiff's  family  physician  and  attended 
him  after  he  received  the  injury.  The  plaintiff  testified  that 
Spoor  called  on  him  and  told  him  he  came  to  make  a  settle- 
ment for  the  injury  and  that  he  had  a  letter  from  the  doctor 
saying  that  plaintiff  would  be  able  to  sit  up  in  ten  days  and 
to  return  to  work  in  six  weeks.  Spoor  denies  making  this 
latter  statement  Plaintiff  says  he  told  Spoor  that  it  was 
only  twelve  days  since  the  injury  occurred  and  that  the  plas- 
ters were  not  yet  off  and  that  he  could  not  think  of  talking 
settlement  unless  the  doctor  was  there  to  know  his  condition ; 
that  Spoor  then  asked  him  where  the  doctor  lived  and  that  he 
told  him,  and  that  Spoor  went  out  and  returned  in  a  few 
moments  saying  the  doctor  was  out;  that  Spoor  remained  a 
short  time,  during  which  the  terms  of  settlement  were  not 
discussed;  that  Spoor  then  went  out  and  returned  with  the 
doctor  and  that  they  then  took  up  the  question  of  settlement ; 
that  he  asked  the  doctor  how  soon  he  would  be  able  to  sit  up 
and  how  long  it  would  be  before  he  was  able  to  work ;  that  the 
doctor  told  him  he  would  be  able  to  sit  up  in  a  week  and  to 
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go  to  work  in  eight  weeks  from  the  time  he  was  hurt,  and  that 
he  relied  on  such  statement;  that  **Spoor  said  he  had  been  in- 
formed that  my  wages  were  $28  a  week  and  that  under  the 
Illinois  law  I  would  only  get  one  half  my  wages  and  not  to 
exceed  $25  per  week;"  that  he  told  Spoor  he  thought  that  un- 
der the  Wisconsin  law  he  would  get  sixty-five  per  cent,  of  his 
wages,  but  that  Spoor  insisted  the  matter  would  have  to  be 
settled  under  the  Illinois  law,  and  he  did  not  see  why  Spoor 
should  lie  about  it  There  was  some  parleying  as  to  the 
amount  that  should  be  paid  the  physician  who  attended  him, 
and  the  amount  finally  settled  upon  was  $225  for  the  plaint- 
iff and  $100  for  the  physician,  which  simis  were  accepted  and 
the  release  executed.  Plaintiff  says  that  while  Spoor  was 
writing  something,  presumably  the  release  or  a  check,  he 
(plaintiff)  remarked  **it  was  kind  of  early  for  a  man  to  set- 
tle with  his  back  broke;"  that  Spoor  replied  that  plaintiff's 
back  was  not  broken,  and  that  plaintiff  then  asked  the  doctor 
about  it,  but  received  no  reply.  Plaintiff  further  stated  that 
he  did  not  know  whether  he  signed  the  release  or  not ;  that  he 
had  no  remembrance  of  its  having  been  read  to  him ;  that  he 
knew  his  wife  cashed  a  check  for  $225  the  next  day,  but  sup- 
posed it  was  for  sixty-five  per  cent,  of  his  wages  under  the 
Wisconsin  law. 

Spoor  testified  that  the  terms  of  settlement  were  discussed 
and  agreed  upon  by  himself  and  the  plaintiff  in  the  presence 
of  plaintiff's  wife  and  family  physician,  and  that  plaintiff 
was  expressly  informed  that  the  release  was  a  settlement  in 
full  and  if  signed  plaintiff  would  not  get  anything  more. 

Dr.  Leitzel  testified  that  he  did  not  tell  plaintiff  that  he 
w^ould  be  able  to  resume  work  in  eight  weeks ;  that  he  did  say 
that  if  plaintiff  continued  to  improve  at  the  rate  he  had  been 
improving  he  would  be  around  in  eight  weeks,  but  that  com- 
plications might  set  in,  and  that  he  did  not  advise  plaintiff  to 
make  a  settlement;  that  the  statement  he  made  about  plaint- 
iff's condition  was  an  honest  expression  of  opinion,  and  that 
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^complications  did  set  in  which  rendered  the  plaintiff's  injury 
much  more  serious  than  he  supposed  it  would  prove  when  the 
settlement  was  made;  that  the  terms  of  settlement  were  dis- 
cussed and  he  thought  plaintiff  understood  what  he  was  talk- 
ing about;  that  he  seemed  natural  to  the  witness. 

Had  the  jury  answered  the  second  question  in  the  special 
verdict  in  the  affirmative,  the  case  would  present  a  very  differ- 
ent aspect  from  what  it  now  presents.  The  jury  has  on  suf- 
ficient evidence  negatived  fraud  in  the  transaction  which  re- 
sultod  in  the  settlement.  Compromise  settlements  are  favored 
in  the  law  when  fairly  made.  The  signing  of  an  instrument 
raises  a  strong  presumption  that  its  contents  are  understood, 
and  such  presumption  is  not  overcome  by  a  mere  statement 
of  the  signer  that  he  did  not  understand  the  nature  of  the 
document  which  he  signed.  Schweikert  v»  John  R.  Davis  L. 
Co.  147  Wis.  242,  249,  133  N.  W.  136;  Boss  v.  NoHhrup, 
King  i&  Co.  156  Wis.  327,  336,  144  N.  W.  1124;  Albrecht  v. 
M.  &  8.  B.  Co.  87  Wis.  105,  58  N.  W.  72;  Conant  v.  Estate 
of  Kimball  95  Wis.  550,  70  N.  W.  74;  JackowsM  v.  III.  S. 
Co.  103  Wis.  448,  79  N.  W.  757;  Kowalke  v.  Milwaukee  H. 
B.  £  L.  Co.  103  Wis.  472,  79  K  W.  762;  Deering  v,  Hoeft, 
111  Wis.  339,  87  N.  W.  298. 

It  is  true  the  plaintiff  says  that  he  was  and  had  been  suffer- 
ing a  great  deal  of  pain  and  that  he  had  been  taking  mor- 
phine to  relieve  it.  But  he  also  says  Spoor  told  him  that  he 
was  there  to  settle  with  him,  and  that  he  refused  to  settle  un- 
til his  family  physician  was  present.  He  details  the  conver- 
sation that  took  place,  and  after  the  amount  to  be  paid  was 
agreed  upon  he  expressed  some  doubt  as  to  whether  he  should 
settle  or  not  until  he  knew  more  about  the  extent  of  his  in- 
juries. In  fact  he  details  what  took  place  up  to  the  time  the 
agreement  was  arrived  at  and  says  his  mind  was  a  blank  only 
when  it  came  to  actually  signing  the  release  which  was  pre- 
pared to  carry  out  the  contract  on  which  the  minds  of  the 
parties  had  met.     When  we  consider  the  plaintiff's  evidence 
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in  connection  with  that  given  by  Spoor  and  Dr,  Leitzel,  it 
seems  clear  that  the  release  was  not  impeached^  if  we  are  to 
follow  the  cases  above  cited  and  many  others  of  like  tenor  and 
effect  which  are  not  cited  but  which  are  referred  to  in  those 
that  are. 
By  the  Court. — Judgment  affirmed. 


Dingman  and  wife,  Respondents,  vs.  Hilbeeey  and  wife^ 

Appellants. 

IfQvember  20 — December  8,  1914. 

Specific  performance:  Oral  contract  to  convey  land:  Evidence:  Buffi' 
ciency:  Definiteness  of  contract:  Mutuality:  Partial  perform- 
ance: Abandonment:  Laches:  Judgment. 

1.  In  an  action  to  compel  specific  performance  of  an  agreement  to 

convey  land,  the  evidence  is  held  sufficient  to  sustain  findings  to 
the  eCFect  that  in  1900  defendant  orally  agreed  to  furnish  the 
money  to  buy  in  his  own  name  a  farm  for  plaintiff,  his  son-in- 
law,  that  plaintiff  could  have  all  the  time  he  required  to  pay  de- 
fendant the  purchase  price,  and  that  when  he  had  made  some 
substantial  payment  the  title  should  be  transferred  to  him;  that 
in  pursuance  of  such  agreement  a  farm  was  purchased  for  $6,000, 
and  plaintiff  went  into  possession  and  occupied  it  for  ten  years, 
exercising  all  rights  of  ownership,  paying  taxes  and  making  ex- 
tensive and  valuable  improvements;  and  that  plaintiff  had  paid 
to  defendant  on  the  purchase  price  sums  aggregating  more  than 
$3,000. 

2.  Liberally  construed,  such  contract  meets  all  requirements  for  the 

enforcement  of  specific  performance,  being  definite,  mutual, 
founded  upon  valuable  consideration,  free  from  fraud  or  mis- 
take, and  reasonable  in  its  scope  and  purpose. 

3.  Although  the  times  of  payment  and  time  of  conveyance  were  not 

fixed  absolutely,  yet  the  provision  that-plalntiiT  should  have  such 
time  as  he  required  to  pay  for  the  farm  meant  that  he  should  pay 
as  he  was  able,  and  his  ability  to  pay,  as  well  as  what  would  con* 
stitute  a  substantial  payment  which  would  entitle  him  to  a  deed, 
were  facts  which  could  be  ascertained  with  sufficient  certainty. 
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4.  While  the  general  rule  la  that  the  mutuality  of  a  contract  will  be 

determined  as  of  the  time  it  was  entered  into»  there  are  many  ex- 
ceptions. Conditional  contracts,  such  as  options  to  purchase 
land,  that  become  binding  only  upon  the  happening  of  an  event 
or  the  exercise  of  the  choice  granted,  may  be  specifically  en- 
forced upon  the  happening  of  the  event  or  the  exercise  of  the  op- 
tion within  the  prescribed  time,  a  mutuality  of  remedies  when 
the  case  is  ripe  for  a  decree  being  sufficient 

5.  In  this  case  the  partial  and  substantial  performance  of  the  con- 

tract by  plaintiff,  with  his  offer  to  complete  performance,  would 
seem,  also,  to  be  equivalent  to  an  obligation  on  his  part  to  per- 
form. 

6.  The  facts  that  after  ten  years'  occupancy  plaintiff  temporarily 

left  the  farm  upon  defendant's  request,  to  aid  defendant  in  set- 
tling a  domestic  difficulty  with  his  wife,  and  that,  upon  further 
payments  being  refused  by  defendant,  he  delayed  bringing  an 
action  because  defendant  said  he  was  going  to  deed  the  land  to 
his  daughter  (plaintiff's  wife)  without  further  payments,  did 
not  show  an  abandonment  of  the  contract  by  plaintiff  or  such 
laches  on  his  part  as  to  defeat  the  action. 

7.  A  decree  for  specific  performance  in  such  case,  by  which  defend- 

ant received  the  price  paid  by  him  for  the  farm,  with  interest, 
was  not  inequitable  although  the  land  had,  largely  through 
plalntlff^s  labor,  greatly,  increased  In  value,  the  plaintiff  being 
entitled  to  the  benefit  of  his  purchase  upon  complying  with  its 
terms. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kichland 
county:  Geoege  Clementson,  Circuit  Judge.     Affirmed. 

Action  for  specific  performance.  The  facts  will  suffi- 
ciently appear  from  the  findings  made  by  the  trial  court, 
which  are  as  follows: 

"(1)  The  plaintiff  Edmund  C,  Dingman  is  a  son-in-law 
of  the  defendants  Alfred  Ililberry  and  Ella  Hilberry,  his 
wife,  the  plaintiff  Myrtle  Dingman  being  a  daughter  of  said 
defendants.  The  plaintiffs  were  married  in  July,  1900,  and 
moved  upon  the  lands  in  question  in  this  action  in  March, 
1901. 

"(2)  Soon  after  the  marriage  of  the  plaintiffs  the  defend- 
ant Alfred  Hilberry  advised  the  plaintiff  Edmund  0.  Ding- 
man to  purchase  a  farm,  and  thereafter  prior  to  March,  1900 
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[1901],  entered  into  an  oral  agreement  with  the  plaintiflF 
Edmund  C.  Dingman,  whereby  it  was  agreed  that  the  defend- 
ant Alfred  Hilherry  would  furnish  the  money  with  which  to 
purchase  a  farm  for  the  said  plaintiff  Edmurid  C.  Divgmcm. 
That  the  plaintiff  could  have  all  the  time  he  required  in 
which  to  pay  back  the  amount  of  the  purchase  price,  and  that 
the  defendant  Alfred  Ililberry  would  take  the  title  in  his 
own  name  as  security  until  such  time  as  the  plaintiff  had 
made  some  substantial  payments  on  the  purchase  price  to  the 
defendant,  when  it  was  agreed  the  title  should  be  transferred 
to  the  plaintiff. 

^*(3)  In  pursuance  of  this  agreement  the  plaintiff  Ed- 
mund C.  Dingman  and  the  defendant  Alfred  Hilberry  to- 
gether examined  a  number  of  farms,  and  finally  agreed  upon 
a  farm  situated  in  the  town  of  Sylvan  in  Richland  coimty, 
Wisconsin,  known  as  the  Keys  farm,  described  as  follows, 
to  wit :  *The  southwest  quarter,  and  the  southwest  quarter  of 
the  southeast  quarter,  of  section  21,  in  town  11  north, 
range  2  west.' 

"(4)  That  in  furtherance  of  said  oral  agreement  the  par- 
ties purchased  said  farm,  paying  therefor  the  sum  of  six 
thousand  dollars  ($0,000),  the  defendant  Alfred  Hilberry 
taking  the  title  deed  therefor  in  his  own  name  and  paying 
the  full  amount  of  the  purchase  price  himself. 

"(5)  That  the  deed  of  conveyance  from  Keys  to  Alfred 
Hilberry  was  made  and  executed  on  the  28th  day  of  Feb- 
ruary, 1901,  and  that  in  furtherance  of  said  oral  agreement 
the  plaintiffs  entered  into  possession  of  said  lands  in  March, 
1901,  and  that  they  continued  to  occupy  said  lands  for  a 
period  of  ten  years  thereafter,  the  plaintiff  Edmund  C,  Ding- 
man  exercising  all  the  rights  of  ownership  thereover,  the 
lands  being  assessed  to  him,  and  he  paying  the  taxes  thereon 
from  the  time  of  said  purchase  up  to  the  present  time,  and 
that  during  that  time  the  plaintiff  Edmund  C.  Dingman 
made  extensive  and  valuable  improvements  thereon,  such  as 
building  new  fences,  clearing  the  lands  of  stumps,  and  other 
general  improvements  including  the  rebuilding  and  repairing 
the  house  thereon,  the  repairs  on  the  dwelling  house  alone 
amounting  to  about  $700. 

"(5a)  That  the  plaintiff  Edmund  C.  Dingman,  in  fur- 
therance of  said  oral  agreement  with  the  defendant,  made 
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payments  on  the  purchase  price  of  said  lands  to  the  defend- 
ant Alfred  Ililberry  as  follows: 

December,  1901 $300  00 

December,  1902 350  00 

January  12, 1903 700  00 

November  26,  1904 500  00 

December  23,  1905 600  00 

December  *29,  1906 580  00 

Total   13.030  00 

"(6)  That  the  total  amount  of  the  payments  made  by  the 
plaintiff  Edmund  C,  Din{jman  on  the  purchase  price  of  said 
lands  aggregated  the  sum  of  $3,030,  and  that  the  same  was 
paid  to  the  defendant  Alfred  Ililberry  by  the  plaintiff  upon 
the  purchase  price  of  said  lands  and  were  received  by  the  said 
Alfred  Ililberry  as  such,  and  that  the  defendant  accepted 
said  payments  and  still  retains  the  same. 

**(7)  That  the  plaintiff  Edmund  C.  Dingman,  in  1907, 
tendered  to  the  defendant  Alfred  Ililberry  another  payment 
of  $500  on  said  lands,  which  the  defendant  refused  to  accept 
and  has  ever  since  continued  to  refuse  to  accept  further  pay- 
ments from  the  plaintiff. 

"(8)  That  in  1911  the  defendants  Alfred  Ililberry  and 
Ella  Hllberry  became  involved  in  domestic  troubles  which 
culminated  in  the  bringing  of  an  action  for  divorca  on  the 
part  of  the  defendant  Ella  Ililberry,  and  upon  the  represen- 
tations of  the  defendants,  and  particularly  of  the  defendant 
Alfred  Ililberry,  that  their  domestic  troubles  were  caused  by 
dissensions  among  their  children  over  property  matters,  and. 
being  desirous  of  effecting  a  reconciliation  between  the  de- 
fendants, the  plaintiffs  were  induced,  by  the  request  of  the 
defendant  Alfred  Ililherry,  to  surrender  possession  of  said 
lands  to  Alfred  Ililberry  temporarily,  until  such  time  as  the 
defendants  could  adjust  their  domestic  difficulties,  the  de- 
fendant Alfred  Hilbervy  promising  and  agreeing  to  convey 
said  lands  to  the  plaintiff  Edmund  C.  Dingman  in  accord- 
ance with  their  former  oral  agreement,  and  surrender  full 
possession  thereof  to  the  plaintiffs  as  soon  as  the  said  Alfred 
Ililberry  had  effected  a  settlement  of  his  domestic  trouljles. 

"(9)  That  upon  the  request  and  upon  the  representations 
of  the  defendant  Alfred  Ililberry  as  aforesaid  the  plaintiffs 
removed  from  said  farm  in  1911,  and  the  defendant  Alfred 
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Hilberry  thereupon  leased  the  same  to  a  tenant,  who  still  re- 
mains on  said  premises. 

"(10)  That  afterwards  in  1911  the  said  defendants  ad- 
justed their  domestic  troubles  by  the  defendant  agreeing  to 
lease  the  farm  of  the  plaintiffs  aforesaid  to  the  defendant 
Ella  Hilberry  and  to  give  her  the  proceeds  thereof  during  her 
lifetime,  which  agreement  was  executed  in  writing  and  the 
divorce  action  thereupon  dismissed,  the  defendants  resuming 
their  nuptial  relations  and  living  together  at  their  former 
home. 

"(11)  That  the  defendant  Ella  Hilberry  has  never  been  in 
actual  possession  of  said  lands,  but  continues  to  reside  with  her 
husband,  Alfred  Hilberry^  and  that  she  had  full  knowledge  of 
the  agreement  between  the  plaintiff  Edmund  C.  Dingman 
and  her  husband,  Alfred  Hilberry,  from  the  time  of  the  mak- 
ing of  said  agreement  and  at  the  time  of  the  settlement  of 
said  divorce  proceeding  brought  by  her,  and  that  she  had  full 
knowledge,  at  the  time  of  making  such  settlement  of  her  di- 
vorce action,  of  the  representations  made  to  the  plaintiffs  by 
which  they  were  induced  to  surrender  possession  of  the  farm 
to  her  husband,  Alfred  Hilberry,  and  of  their  claim  of  own- 
ership thereto. 

"(12)  That  the  plaintiff  Edmund  0.  Dingman  has  fully 
performed  all  of  said  oral  agreement  on  his  part  to  be  per- 
formed. 

"(13)  That  the  amount  which  the  plaintiff  should  pay  for 
said  lands  is  $6,000  with  interest  thereon  at  six  per  cent,  per 
annum  from  the  28th  day  of  February,  1901.  That  the 
plaintiff  has  paid  thereon  the  sum  of  $3,030,  and  is  entitled 
to  credit  therefor  in  the  amount  of  each  payment  as  of  the 
time  when  such  payment  was  made. 

"(14)  That  the  value  of  the  said  farm  is  $500  a  year,  and 
that  the  defendant  Alfred  Hilberry  took  possession  of  said 
farm  in  March,  1911,  and  is  accountable  to  the  plaintiff  Ed- 
mund C.  Dingman  from  that  date  for  rent  on- said  farm  at  the 
rate  of  $500  per  year. 

"(15)  That  the  amount  due  and  owing  to  the  defendant 
Alfred  Hilberry  from  the  plaintiff  Edmund  C,  Dingm^m  as 
the  balance  of  the  purchase  price  of  said  lands  is  $6,906.52. 

"(16)  That  the  amount  due  to  the  plaintiff  Edmund  C. 
Dingman  from  the  defendant  Alfred  Hilberry  for  the  use  of 
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said  farm  is  $1,000,  being  the  rental  on  said  farm  for  two 
seasons  at  $500  per  year,  which  in  this  case  must  be  taken 
to  mean  the  farming  season." 

As  conclusions  of  law  the  court  found : 

"(1)  It  follows  from  the  foregoing  facts  as  found  by  the 
court  that  judgment  in  this  action  must  go  for  the  plaintiff 
for  specific  performance  of  the  contract. 

"(2)  That  the  plaintiff  Edmund  C.  Dingtnan  is  entitled 
to  deduct  from  the  $6,906.52  now  due  upon  the  purchase 
price  of  said  farm  the  sum  of  $1,000,  being  the  amount  now 
owing  to  the  plaintiff  from  Alfred  Uilberry  for  the  use  of 
said  farm  for  two  years,  and  upon  payment  of  the  balance, 
to  wit,  the  sum  of  $5,906.52,  to  the  said  defendant  Alfred 
Hilbeiryj  or  to  the  clerk  of  this  court  for  his  benefit,  the  said 
Alfred  Hilberry  shall  execute  and  deliver  to  the  said  Ed- 
mund  C,  Dingman  a  good  and  sufficient  deed  of  conveyance 
for  said  above  described  lands,  free  from  all  incumbrance,  or, 
in  default  thereof,  then  such  judgmeut  to  have  the  same  force, 
effect,  and  operation  as  such  deed. 

"(8)  That  the  plaintiffs  are  entitled  to  have  their  costs 
and  disbursements  herein." 

From  a  judgment  entered  accordingly  the  defendants  ap- 
pealed. 

For  the  appellants  there  were  briefs  by  P.  L.  Lincoln,  at- 
torney, and  Jones  <&  Schuhring,  of  counsel,  and  oral  argu- 
ment by  Mr.  B.  W.  Jones  and  Mr.  Lincoln, 

For  the  respondents  there  was  a  brief  by  Bancroft  & 
JohnSj  and  oral  argument  by  L.  11,  Bancroft. 

VixjE,  J.  Defendants  claim  (1)  that  the  evidence  is  too 
vague,  imcertain,  and  conflicting  to  establish  with  the  requi- 
site certainty  the  contract  found  by  the  court  to  have  been 
made;  (2)  that  the  contract  as  found  by  the  court  is  so  uncer- 
tain and  unilateral  that  it  ought  not  to  be  enforced  by  spe- 
cific performance;  (3)  that  plaintiffs  abandoned  the  contract 
and  have  been  guilty  of  laches  in  seeking  redress ;  and  (4)  that 
it  would  be  inequitable  to  decree  specific  performance. 
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1.  In  view  of  the  relation  of  the  parties  and  the  fact  that 
the  contract  was  oral  and  entered  into  more  than  ten  years 
previous  to  the  trial,  it  is  not  a  matter  of  surprise  that  there 
should  he  not  only  a  conflict  hut  also  some  vagueness  in  the 
evidence.  A  definite  contract,  however,  may  be  found  and 
satisfactorily  established  upon  conflicting  testimony.  The 
facts  and  circumstances  surrounding  a  transaction  may  be 
such  as  to  make  certain  and  satisfactory  that  which  is  left 
vague  and  doubtful  resting  upon  the  oral  testimcniy  alone. 
The  contract  found  by  the  court  is  quite  a  natural  and  prob- 
able one.  A  well-to-do  farmer  with  more  money  on  hand 
than  he  needs  agrees  to  buy  a  farm  for  a  newly  acquired  son- 
in-law,  deed  it  to  him  when  a  substantial  part  of  the  purchase 
money  is  paid,  and  give  him  such  time  as  he  may  require  in 
which  to  pay  for  it.  A  farm  is  found ;  $6,000  is  paid  for  it 
and  the  deed  taken  in  the  name  of  the  father-in-law.  The 
son-in-law  is  put"  in  possession,  occupies,  tills,  and  improves 
the  farm  for  over  ten  years,  pays  the  taxes  on  it,  and  makes 
payments  aggregating  over  half  the  original  purchase  price. 
We  have  examined  the  evidence  with  care  and  are  satisfied 
that,  taken  in  connection  with  the  subsequent  conduct  of  the 
parties,  it  sustains  with  the  clearness  requisite  in  such  cases 
the  foldings  of  the  court  as  to  what  the  contract  was. 

2.  In  the  contract  found  by  the  court  these  essentials  are 
definite:  the  grantor,  the  grantee,  the  consideration,  and  the 
premises  to  be  conveyed.  Only  the  time  of  conveyance  and 
the  timea  of  payment  are  not  fixed  absolutely.  But  they  are 
sufficiently  fixed  so  that  they  can  be  ascertained  to  a  reason- 
able certainty.  While  it  may  be  a  matter  of  some  difference 
of  judgment  as  to  what  constitutes  a  substantial  payment  on 
a  $6,000  purchase,  yet  that  is  no  more  difficult  to  determine 
than  what  is  a  reasonable  time  in  which  to  make  a  payment. 
Contracts  which  fail  to  provide  for  time  of  payment  must  be 
paid  within  a  reasonable  time,  but  they  are  not  held  void  for 
uncertainty  on   that  account.     Boyington  v,   Sweeney,   77 
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Wis.  65,  45  K  W.  938;  Lawrence  v.  M.,  L.  S.  &  IV.  R.  Co. 
84  Wis.  427,  54  N.  W.  797;  9  Cyc.  611.  So,  too,  the  pro- 
vision as  found  by  the  court  that  the  son-in-law  should  have 
such  time  as  he  required  within  which  to  pay  for  the  farm, 
means  that  he  should  pay  as  he  was  able.  His  ability  to  pay 
was  a  fact  that  could  also  be  ascertained  with  that  degree  of 
certainty  required  in  the  enforcement  of  contracts. 

What  was  said  by  the  court  in  Inglis  v,  Fohey,  136  Wis, 
28,  33, 116  N.  W.  857,  applies  peculiarly  to  the  present  case: 

"If,  by  aid  of  evidence  showing  the  situation  and  surround- 
ings of  the  parties  at  the  time,  and  their  subsequent  acts,  if 
any,  construing  the  terms  of  the  writing,  the  court  can  with 
reasonable  certainty  determine  the  meaning  intended  by  the 
parties,  the  court  will  not  allow  the  contract  to  fall,  but  will 
construe  it  in  the  light  of  such  evidence  and  enforce  its  terms 
as  so  construed,  if  there  be  no  other  fatal  objections  to  it." 

That  was  also  an  action  for  specific  performance.  Per- 
haps as  striking  a  case  as  can  be  found  reported  showing  the 
definiteness  required  in  a  contract  in  order  to  entitle  it  to  spe- 
cific performance'  is  that  of  Hannon  v.  Scanlon,  158  Wis. 
357,  148  N.  W.  1082.  There  it  was  held  that  an  agreement 
to  deed  one  of  two  specified  forty-acre  tracts  to  each  of  two 
children  could  not  be  enforced  specifically  because  it  did  not 
appear  which  tract  was  to  be  deeded  to  each  child,  nor  could 
it  be  enforced  as  a  contract  to  convey  two  undivided  forty- 
acre  tracts  to  both  as  tenants  in  common  because  that  was  not 
the  agreement  But  there  were  in  that  case  no  surrounding 
facts  and  circumstances  or  subsequent  conduct  of  parties  to 
which  recourse  could  be  had  to  make  the  agreement  more  def- 
inite and  certain.  The  agreement  itself  was  definitely  un- 
certain. While  the  general  rule  is  that  the  mutuality  of  a 
contract  will  be  determined  as  of  the  time  it  was  entered  into, 
there  are  many  exceptions  to  it.  Conditional  contracts,  such 
as  options  to  purchase  land,  that  become  binding  only  upon 
the  happening  of  an  event  or  the  exercise  of  the  choice 
Vol.  159  —  12 
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granted,  fall  outside  the  rule  as  to  mutuality  at  the  time  of 
their  execution,  yet  they  may  be  specifically  enforced  upon 
the  happening  of  the  event  or  the  exercise  of  the  option  with- 
in the  prescribed  time.  Wall  v.  M.,  St.  P.  &  8.  8,  M.  B,  Go. 
86  Wis.  48,  56  N.  W.  367;  Mueller  v.  Nortmann,  116  Wis, 
468,  93  N.  W.  538;  Sizer  v.  Clark,  116  Wis.  534,  93  N.  W. 
6Sd  ;McCormick  v.  Stiphany,  57  N.  J.  Eq.  257,  41  Atl.  840. 
If  there  is  a  mutuality  of  remedies  when  the  case  is  ripe  for 
a  decree  that  is  sufficient.  7  Modem  Am.  Law,  24.  Here 
the  son-in-law  alleges  his  ability  to  pay  the  whole  amount  due, 
and  under  the  terms  of  the  contract  the  father-in-law  could 
sue  for  damages  for  a  breach  of  contract  to  purchase  if  the 
son-in-law  refused.  There  are  also  cases  like  Hov^e  v,  Wat- 
son, 179  Mass.  30,  60  N.  E.  415,  where  the  time  for  specific 
performance  does  not  come  till  there  has  been  a  full  perform- 
ance by  the  party  seeking  it.  In  that  case  plaintiff  agreed 
to  take  care  of  her  sister  till  she  died,  on  condition  that  she 
should  leave  all  her  property  to  plaintiff.  The  latter  per- 
formed her  part  of  the  contract  and  the  sister  died  intestate 
leaving  both  real  and  personal  property.  In  an  action  for 
specific  performance  it  was  held,  there  being  no  obligation  on 
the  part  of  the  plaintiff  to  perform,  that  so  far  as  respects  the 
right  of  specific  performance  an  actual  performance  was  equal 
to  an  obligation  to  perform.  In  the  case  at  bar  there  has 
been  a  partial  and  substantial  performance  with  an  offer  to 
perform  the  balance,  and  no  good  reason  is  perceived  why 
that  is  not  equivalent  to  an  obligation  to  perform. 

But  the  decision  need  not  be  based  on  the  ground  that  a 
part  performance  is  equivalent  to  an  obligation  to  perform, 
for,  liberally  construed,  the  contract  itself  meets  with  the  re- 
quirements entitling  it  to  specific  performance.  It  is  definite, 
mutual,  and  founded  upon  a  valuable  consideration.  It  is 
free  from  fraud  or  mistake,  and  is  reasonable  in  its  scope  and 
purpose.  These  are  the  essential  requisites.  Miilliyan  v» 
Albertz,  103  Wis.  140,  78  N.  W.  1093. 
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3.  The  daim  that  the  plaintiffs  have  abandoned  the  con- 
tract or  have  failed  to  seasonably  seek  the  aid  of  a  court  of 
equity  is  not  well  founded.  They  left  the  farm  upon  the  re- 
quest of  the  father-in-law  in  order  to  aid  him  in  settling  a 
domestic  diflSculty  with  his  wife,  and  no  doubt  they  delayed 
action  after  further  payments  were  refused  because  he  told 
them  he  was  going  to  deed  the  land  to  the  plaintiff  Myrtle 
Dingman  without  further  payments.  So  he  is  responsible 
for  both  the  abandonment  of  the  farm  and  the  delay  in  bring- 
ing the  action. 

4.  We  fail  to  see  anything  inequitable  in  decreeing  specific 
performance.  So  far  as  appears  from  the  evidence,  $6,000 
was  the  value  of  the  farm  in  1901  when  it  was  bought.  The 
father-in-law  receives  that  sum  with  legal  interest.  It  is  now 
claimed  to  be  worth  $18,000.  The  son-in-law  was  entitled  to 
the  benefit  of  his  purchase  by  complying  with  its  terms.  His 
labor  for  ten  years  added  greatly  to  the  value  of  the  farm  and 
it  is  no  more  than  just  that  he  should  reap  the  reward  thereof. 

By  the  Court, — Judgment  affirmed. 


PooTB,  Eespondent,  vs.  Foote,  Administrator,  Appellant 

November  20 — December  8,  1914, 

4.pp€al:  Exceptions,  when  necessary:  Homestead:  Devise  to  children: 
Equitable  conversion:  Liability  for  debts. 

1.  No  exception  to  a  mere  conclusion  of  law  is  ever  necessary. 

2.  Thus,  although  the  findings  of  the  trial  court  were  not  excepted  to 

and  there  is  no  bill  of  exceptions,  so  that  the  only  question  is 
whether  the  judgment  appealed  from  is  sustained  by  the  plead- 
ings and  the  findings,  a  fact  appearing  from  the  pleadings  with- 
out dispute  and  the  question  whether,  in  view  of  that  fact,  the 
conclusion  of  law  on  which  the  judgment  is  based  is  correct,  are 
fairly  before  the  appellate  court. 

3.  Even  were  an  exception  technically  necessary  in  such  a  case,  the 

supreme  court  might  nevertheless,  under  sec.  2405m,  Stats.,  de- 
cide the  question  on  the  merits. 
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4.  The  mere  fact  that  it  is  necessary  to  sell  the  homestead  of  a  tes- 
tator in  order  to  divide  it  between  his  children  to  whom  he  de- 
vised it  and  who  were,  under  sec.  2280,  Stats.,  entitled  to  "take 
the  same  free  of  all  judgments  and  claims  against  the  testator 
or  his  estate/'  does  not  render  the  proceeds  of  such  sale  subject 
to  the  payment  of  the  general  debts  of  the  estate. 


Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Grant  county :  George  Clementson,  Circuit  Judge.  Ap- 
peal from  order  dismissed;  judgment  reversed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  af- 
firming a  judgment  of  the  county  court  of  Grant  county  di- 
recting the  payment  of  the  debts  proven  against  the  estate  out 
of  the  proceeds  of  the  sale  of  the  homestead  of  the  deceased. 
It  appeared  by  the  record  returned  by  the  county  court  to 
the  circuit  court  that  the  testator,  David  Foote,  died  in  July, 
1904,  leaving  a  will  which  was  subsequently  duly  probated^ 
by  which  he  gave  to  his  widow  the  "full  control"  of  his  estate 
during  life  and  after  her  death  directed  an  equal  division  of 
the  estate  among  his  surviving  children.  The  estate  consisted 
of  a  homestead  and  a  small  amount  of  other  property.  Claims 
against  the  estate  were  allowed  to  the  amount  of  $1,350. 
The  property  outside  of  the  homestead  was  sold  and  converted 
into  money  and  used  to  discharge  expenses  of  administration, 
but  did  not  produce  enough  to  discharge  the  debts.  The 
widow  died,  and  after  her  death,  upon  application  for  con- 
struction of  the  will,  the  county  court  held  that  the  will  by 
its  terms  worked  an  equitable  conversion  of  the  real  estate 
into  personal  property  and  that  the  administrator  should  sell 
the  homestead  in  order  to  carry  out  the  provisions  of  the  will. 
This  was  done  and  the  sum  of  $2,800  realized  therefrom. 
Thereupon  the  administrator  rendered  his  final  account^ 
charging  himself  with  the  net  proceeds  of  the  homestead  and 
praying  that  the  same  be  assigned  to  the  surviving  children 
of  the  testator  in  accordance  with  the  terms  of  the  will.  The 
creditors  appeared  at  the  hearing  and  claimed  that  the  debts 
which  had  been  allowed  and  not  paid  should  be  discharged 
from  the  moneys  received  from  the  sale  of  the  homes te^id  be- 
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fore  distribution  to  the  devisees.  The  county  court  so  ordered, 
and  upon  appeal  to  the  circuit  court  the  order  was  affirmed, 
that  court  holding  that  the  sum  in  the  hands  of  the  adminis- 
trator "is  available  and  liable  for  the  payment  of  debts  and 
expenses  of  administration"  of  the  estate.  Ko  bill  of  excep- 
tions was  settled  in  the  circuit  court. 

For  the  appellant  there  was  a  brief  by  T,  L,  Cleary,  attor- 
ney, and  O.  E,  Cleary,  of  counsel,  and  oral  argument  by 
George  Cleary. 

For  the  respondent  there  was  a  brief  by  Brown,  Brenrian 
&  Carthew,  and  oral  argument  by  //.  E.  Car  the  n\  They  con- 
tended, inier  alia,  that  under  facts  similar  to  those  here,  ex- 
cept as  involving  the  question  of  homestead,  this  court  has  re- 
peatedly held  that  the  court  will  deal  with  the  estate  as 
personal  from  the  death  of  the  testator,  and  that  the  bequests 
in  sucl;  a  will  must  be  considered  as  bequests  of  personalty 
only.  Chandler's  Appeal,  34  Wis.  505 ;  Dodge  v.  Williams, 
46  Wis.  70,  97,  1  N.  W.  92,  50  N.  W.  1103;  Gould  v.  Tay- 
lor Orphan  Asylum,  46  Wis.  106,  50  X.  W.  422;  Webster  v. 
Morris,  66  Wis.  306,  28  X.  W.  353;  ililwaukee  P.  Home  v. 
Becher,  87  Wis.  409,  58  X.  W.  774;  Hood  v.  Dorer,  107  Wis. 
149,  82  X.  W.  546 ;  Becker  i\  Chester,  115  Wis.  90,  91  K  W. 
87,  650;  McWiUiams  v.  Gough,  116  Wis.  576,  93  X.  W. 
550;  Albistons  Estate,  117  Wis.  272,  94  N.  W.  169;  Will- 
iams'v.  Williams,  135  Wis.  60,  115  X.  W.  342.  In  Ford  v. 
Ford,  70  Wis.  19,  53,  33  X.  W.  188,  the  court  considers  the 
matter  of  conversion  of  a  homestead  and  indicates  that,  ex- 
cept as  to  the  right  of  election  of  the  widow,  the  effect  is  the 
same  as  in  other  cases.  The  proceeds  of  realty  converted  by 
will,  being  personal  property,  may  be  applied  to  the  payment 
of  debts.  9  Cyc.  835,  836,  851 ;  Personeni  v.  Goodale,  199 
X.  Y.  323,  92  ST.  E.  754. 

WiNSix)w,  C.  J.  A  motion  on  the  part  of  the  appellant  to 
extend  the  time  for  settlement  of  a  bill  of  exceptions  and  for 
leave  to  file  exceptions  to  the  findings  was  denied  by  the  cir- 
cuit courtand  an  appeal  is  taken  from  that  order  as  w^ll  as   , 
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from  the  judgment.  In  the  view  which  we  have  taken  of  the 
case  it  becomes  unnecessary  to  decide  whether  this  order  should 
have  been  made  or  not^  and  we  pass  the  question. 

In  our  judgment  the  question  whether  the  proceeds  of  the 
homestead  may  rightfully  be  used  to  pay  the  debts  of  the  es- 
tate is  squarely  presented  by  the  record.  By  that  record  it 
appears  as  a  fact  that  the  administrator  has  in  his  hands 
$2,800  which  is  the  proceeds  of  the  sale  of  the  homestead, 
and  that  both  the  county  and  circuit  courts  have  concluded  as 
matter  of  law  that  under  the  terms  of  the  will  the  debts  of 
the  deceased  must  be  first  paid  out  of  this  sum.  No  excep- 
tion to  a  mere  conclusion  of  law  is  ever  necessary.  Wis. 
River  L  Co,  v,  Lyons,  30  Wis.  61 ;  Towsley  v.  Ozaukee  Co, 
60  Wis.  251,  18  N.  W.  840.  The  question  is  whether  the 
judgment  is  sustained  by  the  pleadings  and  findings.  Weyer- 
haeuser V.  Barley,  99  Wis.  446,  75  N.  W.  80.  The  plead- 
ings here  consist  on  the  one  side  of  the  final  account  of  the 
administrator  and  the  accompanying  petition  for  its  allow- 
ance, showing  that  he  has  in  hand  $2,800  which  constitutes 
the  proceeds  of  the  sale  of  the  homestead ;  on  the  other  side, 
of  the  objection  by  the  creditor  to  the  allowance  of  the  ac- 
count for  the  reason  that  there  were  yet  debts  of  the  estate  to 
be  paid  and  that  the  funds  in  the  administrator's  hands  were 
liable  for  that  purpose.  The  fact  that  those  funds  were  the 
proceeds  of  the  homestead  was  not  challenged  by  this  objec- 
tion. It  has  not  been  challenged  at  any  stage  of  the  proceed- 
ings, nor  is  it  challenged  by  the  findings  of  fact  made  by  the 
circuit  court.  So  the  question  simply  is  whether  the  conclu- 
sion of  law,  namely,  that  this  sum  is  first  chargeable  with  the 
debts  of  the  deceased,  is  correct,  and  this  question,  even  under 
the  former  practice,  requires  no  exception  to  bring  it  fairly 
before  us.  Under  sec.  2405m,  Stats.,  however,  this  court 
could  and  doubtless  would  consider  and  decide  the  question 
on  the  merits  even  were  an  exception  technically  necessary. 
Since  the  passage  of  the  last  named  section  the  court  is  not 
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compelled  in  any  ease  to  sit  still  and  see  a  miscarriage  of  jus- 
tice go  uncorrected  simply  because  of  a  failure  to  file  an  ex- 
ception. 

Both  courts  held  that,  because  it  was  necessary  to  seU  the 
homestead  in  order  to  carry  out  the  provisions  of  the  will,  the 
proceeds  of  the  sale  lost  the  homestead  character  and  became 
subject  to  the  payment  of  the  general  debts  of  the  estate. 

We  deem  this  view  as  radically  erroneous.  Our  legisla- 
tive policy  has  been  to  protect  the  homestead  from  liability 
for  the  general  indebtedness  of  the  owner  both  before  and 
after  the  owner's  death,  and  whether  he  died  testate  or  in- 
testate, except  in  case  the  deceased  left  neither  widow,  chil- 
dren, nor  grandchildren.  Sees.  2271-2280,  Stats.  1913.  The 
last  named  section  specially  provides  that  the  devisee  of  a 
homestead  shall  take  the  same  free  "of  all  judgments  and 
claims  against  the  testator  or  his  estate"  except  mortgages 
and  mechanics'  liens.  In  the  present  case  the  children  of  the 
deceased  were  the  devisees  of  the  homestead.  Under  the  law 
they  were  entitled  to  receive  it  free  of  all  judgments  and 
claims.  Could  that  right  be  taken  away  because  it  became 
necessary,  or  was  thought  necessary,  to  sell  the  homestead  to 
carry  out  the  will  ?  Manifestly  not.  The  doctrine  of  equi- 
table conversion  is  really  a  fiction  by  which,  for  certain  pur- 
poses, the  most  frequent  of  which  is  to  carry  out  the  purpose 
of  a  testator,  realty  will  be  treated  as  personalty.  It  has 
been  well  said  that  "it  should  never  be  overlooked  that  there 
is  no  real  conversion;  the  property  remains  in  fact  realty  or 
personalty  as  it  was,  but  for  the  purpose  of  the  will,  so  far 
as  it  may  be  necessary  and  only  so  far,  it  is  to  be  treated  in 
contemplation  of  law  as  if  it  had  been  converted."  Yerkes 
V.  Yerkes,  200  Pa.  St.  419,  50  Atl.  186. 

The  most  frequent  examples  of  the  application  of  the  doc- 
trine are  those  cases  in  which  real  property  is  devised  for 
trust  purposes  and  directed  to  be  sold,  the  trust  being  one 
which,  so  far  as  real  estate  is  concerned,  the  law  would  not 
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or  could  not  carry  out,  but  which  is  perfectly  valid  as  applied 
to  personalty.  In  these  cases  the  law  will,  in  order  to  ef- 
fectuate the  purpose  of  the  testator,  deem  that  done  which 
ought  to  be  done  and  treat  the  property  devised  as  personalty 
even  before  its  actual  conversion.  Dodge  v.  Williams,  46 
Wis.  70,  1  N.  W.  92,  50  X.  W.  1103 ;  Becher  v.  Cliester,  115 
Wis.  90,  91  X.  W.  87,  i^^Oy  Alhiston's  Estate,  117  Wis.  272, 
94  N.  W.  169.     . 

But  the  real  estate  does  not  in  fact  become  personal  prop- 
erty until  its  actual  sale  and  conversion  into  money.  So  in 
the  present  case  it  must  be  true  that,  when  the  testator  died, 
the  title  to  this  homestead  passed  by  virtue  of  the  devise  in 
the  will  to  the  testator's  children,  subject  to  the  widow's  life 
interest  therein,  and  such  title  being  then  free  from  judg- 
ments and  claims  under  the  provisions  of  sec.  2280  no  sale 
thereafter  made  could  logically  divest  the  devisees  of  their 
right  to  the  clear  proceeds.  The  doctrine  of  equitable  con- 
version is  not  to  be  invoked  to  deprive  persons  of  vested  rights. 
It  is  true  that  the  testator  may  always,  subject  to  the  rights 
of  his  widow,  dispose  of  his  homestead  as  he  sees  fit  and  may 
charge  it  with  the  payment  of  debts  or  administration  ex- 
penses {^Yill  of  Madden,  104  Wis.  61,  80  N.  W.  100),  but 
the  testator  in  the  present  instance  has  done  nothing  of  that 
kind. 

By  the  Court. — The  appeal  from  the  order  is  dismissed 
without  costs.  Upon  the  appeal  from  the  judgment  the  same 
is  reversed,  with  costs,  and  the  action  remanded  with  direc- 
tions to  enter  judgment  in  accordance  with  this  opinion. 
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Fakmers  &  Merchants  Bank,  Eespondent,  vs.  City  of 
Highland  Center,  Appellant. 

2foveml)er  20 — December  8,  19 J 4* 

Taxation:  Bank  stocky  tofien  taxable. 

Where  the  capital  stock  of  a  banking  corporation  whose  articles  of 
incorporation  had  previously  been  filed  was  subscribed  for,- and, 
except  as  to  a  few  shares,  paid  for  and  the  certificates  of  stock 
issued  prior  to  May  1,  1913,  the  stock  was  taxable  in  that  year, 
,  although  the  certificate  of  the  banking  commissioner  authoriz- 
ing the  coil)oration  to  commence  the  business  of  banking  was 
not  issued  until  May  12,  1913. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  George  Clementson,  Circuit  Judge.     Reversed. 

Action  to  recover  money  paid  under  protest  to  the  treas- 
urer of  defendant  as  taxes. 

In  January,  1913,  under  the  law  of  this  state  plaintiff's 
articles  of  organization  as  a  hanking  corporation  were  duly 
filed  and  subsequently,  before  the  1st  day  of  May,  all  steps 
were  taken  to  -authorize  it  to  commence  business  as  such,  ex- 
cept paymwit  for  a  few  shares  of  stock  and  obtaining  a  cer- 
tificate of  competency  of  the  commissioner  of  banking,  as 
required  by  sec.  2024 — 10,  Stats.  As  indicated,  prior  to 
May  1, 1913,  the  $60,000  of  stock  of  the  corporation  was  sub- 
scribed for  and,  except  for  a  small  amount,  was  paid  for  and 
certificates  of  stock  were  duly  issued  to  the  subscribers.  The 
subscription  price  for  the  stock  was  $110  for  each  $100  share, 
payable  twenty-five  per  cent,  down  and  the  balance  on  or  be- 
fore March  15,  1913.  The  required  certificate  of  compe- 
tency was  obtained  prior  to  May  12,  1913.  Thereafter  the 
assessor  of  defendant,  in  due  form,  assessed  the  capital  stock 
to  the  stockholders  and  the  bank's  real  estate  to  it.  In  due 
course,  taxes  on  the  stock  to  the  amount  of  $1,193.69  were 
extended  upon  the  tax  roll  of  defendant,  as  and  for  taxes  on 
such  stock  for  1913  and  were  paid  under  such  circumstances 
as  to  entitle  plaintiff  to  recover  the  same  back,  in  case  of  the 
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property  not  being  liable  to  taxation  for  such  year.  There- 
after plaintiff,  in  due  form  and  time,  presented  its  claim  for 
a  refund  of  such  money  to  the  common  council  of  defendant 
and  it  was  rejected.  Thereupon  it  appealed  to  the  circuit 
court  from  such  disallowance. 

Upon  such  facts  the  trial  court  decided  that  the  capital 
stock  of  the  bank  was  not  taxable  for  the  year  1913,  and  ren- 
dered judgment  accordingly. 

0.  D,  Black,  attorney,  and  Burr  W.  Jones,  of  counsel,  for 
the  appellant. 

For  the  respondent  there  was  a  brief  by  Bancroft  &  Johns, 
and  oral  argument  by  L.  H.  Bancroft,  They  contended  that 
a  state  bank  cannot  be  taxed  as  a  bank  before  it  has  any  legal 
existence  as  such  or  any  authority  to  transact  any  business 
as  a  bank.  Sees.  1034,  1040,  1061,  1057&,  2024—10, 
2024—12,  2024— 78m,  Stats. ;  37  Cyc.  826 ;  Farmers'  L.  & 
T.  Co.  V.  Newton,  97  Iowa,  602,  66  N.  W.  784;  People  ex 
rel.  Mut.  T.  Co.  v.  Miller,  177  N.  Y.  61,  69  iT.  E.  124; 
Mamifacturers'  &  M.  Bank  t\  Comm,  72  Pa.  St.  70;  Bouvier, 
Law  Diet.  "Bank;"  Reed  v.  People,  125  111.  592,  18  K  E. 
295,  1  L.  R.  A.  324;  Farmers'  &  M.  Bank  v.  Baldwin,  28 
Minn.  198;  WelU,  Fargo  S  Co.  v.  N.  P.  R.  Co.  10  Sawy. 
441,  23  Fed.  469 ;  People  ex  rel.  Att'y  Gen.  r.  Utica  Ins.  Co. 
15  Johns.  357;  Exchange  Bank  v.  Hines,  3  Ohio  St.  1. 

Makshall,  J.  The  question  of  whether  the  capital  stock 
of  respondent  was  taxable  for  1913  must  be  solved  by  the 
written  law.  Decisions  elsewhere  in  respect  to  the  matter 
are  more  liable  to  mislead  than  illumine,  as  is  quite  well  evi- 
denced by  the  history  of  this  case. 

By  sees.  1033  and  1034,  Stats.,  all  property  existing  in 
this  state  on  the  1st  day  of  May  in  any  year,  subject  to  some 
exceptions  which  do  not  include  bank  stock,  is  subject  to  tax- 
ation for  such  year. 

By  sec.  2024 — 9,  Stats.,  upon  articles  of  incorporation  of 
a  bank  being  filed,  as  in  this  case,  a  banking  corporation  is 
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created,  having  all  the  powers  of  any  such  corporation  under 
the  laws  of  this  state  excepting  that  of  prosecution  of  the 
business  of  banking,  which  waited  upon  obtaining  a  certili- 
cate  of  competency  from  the  commissioner  of  banking  imder 
sec.  2024 — 10,  Stats.,  within  one  year  after  creation,  failure 
of  which  to  be  penalized  by  the  corporation  ceasing  to  exist. 

As  a  condition  of  obtaining  such  certificate  of  competency^ 
it  is  provided  in  sec.  2024 — 12,  Stats.,  that  the  authorized 
capital  must  be  fully  paid  in  and  all  conditions  precedent  to 
the  corporation  commencing  business  be  complied  with,  as 
was  the  case  in  the  particular  instance,  before  the  Ist  day  of 
May,  1913,  except  as  to  a  few  shares  as  to  which  certificates 
were  held  to  await  full  payment  for  the  stock. 

So  in  view  of  the  facts  and  the  law,  the  respondent  bank 
was  an  existing  corporation  on  the  1st  day  of  May,  1913,  with 
full-paid  capital  stock,  except  as  to  the  few  shares,  and  with 
certificates  of  stock  duly  issued.  The  value  of  the  outstand- 
ing stock  was  not  affected  by  the  fact  that  the  certificate  of 
competency  had  not  been  obtained.  It  was  in  existence  with 
a  value  presumably  equal  to  its  cost  of  $110  per  share.  It 
seems  that  such  situation  answers  to  all  the  essentials  of  the 
statute  as  to  taxation  of  such  property.  By  w^hat  authority 
the  court  can  say  that  the  stock  was  not  subject  to  taxation, 
upon  the  theory  that  the  thing  having  a  physical  existence  and 
of  full  value  did  not  exist  at  all,  because  of  present  incompe- 
tency of  the  bank  to  do  business,  is  not  perceived.  Had  the 
certificate  of  competency  not  been  obtained  witliin  the  year 
limited  by  the  statute,  and  the  penalty  of  extinguishment  had 
become  operative,  the  value  of  the  shares  would  have  substan- 
tially remained.  Each  certificate  holder  would  have  been  en- 
titled to  his  pro  rata  share  of  the  corporate  property  and  the 
corporation  have  remained  in  practical  existence  for  the  pur- 
poses of  liquidation. 

By  the  Court. — The  judgment  is  reversed,  and  cause  re- 
manded with  directions  to  dismiss  the  same  with  costs  to  the 
defendant. 
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Will  of  Morse:  Balsinger  v.  Schrunk,  159  Wis.  188. 

Will  of  Mobse  :  Balsikoek,  Respondent,  vs.  Scheunk, 

Appellant. 

November  21 — Decemher  8,  19H, 

WilU:  Execution:  Mental  capacity:  Undue  influence:  Evidence, 

Findings  to  the  effect  that  a  will  was  signed  anxl  duly  executed  by 
the  testatrix,  that  she  had  testamentary  capacity,  and  that  it 
was  not  the  result  of  undue  influence,  are  held  to  be  supported 
by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Clemejs^tson,  Circuit  Judge.     Affirmed, 

The  appeal  is  from  a  judgment  of  the  circuit  court  for 
Grant  county  which  affirmed  the  judgment  of  the  county  court 
of  that  county  admitting  to  probate  the  will  of  Barbara  Ann 
Morse,  who  died  March  18,  1913,  aged  sixty-eight  years. 
This  will  was  made  March  15,  1913.  The  will  disposes  of 
the  estate  by  giving  to  her  brother  Christopher  C.  Balsinger 
a  farm  of  about  sixty  acres  and  the  personal  property  that  re- 
mained after  the  payment  of  her  debts  and  funeral  expenses, 
and  the  residue  of  her  real  estate,  consisting  of  200  acres  of 
bottom  lands  near  to  the  Mississippi  river,  she  gave  to  this 
brother  Christopher  and  her  brother  Berman  H.  Balsinger  to 
have  and  to  hold  for  the  term  of  their  natural  lives  and  after 
their  death  to  her  legal  heirs.  She  appointed  Christopher  C. 
Balsinger  executor  of  the  will,  requesting  that  he  be  not  re- 
quired to  give  bonds,  and  authorized  and  empowered  him  to 
compromise  and  settle  all  claims  or  demands  that  existed 
either  in  favor  of  or  against  her  estate.  The  will  was  signed 
at  the  foot  and  followed  by  an  attestation  clause  in  the  usual 
form  declaring  that  the  testatrix  signed  and  declared  this  to 
be  her  last  will  in  the  presence  of  the  subscribing  witnesses, 
who  signed  it  at  her  request  and  in  her  presence.  The  wit- 
nesses signed  as  follows :  "Jacob  Shrake,  Xotary  Public,  Bag- 
ley,  Wis.;  Dr.  Lewis  H.  Ruttenberg,  M.  D.,  Bagley,  Wis.; 
Fred  E.  Patch,  Bagley,  Wis.'' 
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Sarah  E.  Schrunk,  who  is  a  daughter  and  sole  heir  at  law 
of  the  testator,  tiled  objections  to  the  probate  of  the  will,  al- 
leging that  the  testatrix  at  the  time  of  the  execution  of  the 
will  was  mentally  incompetent  to  make  the  will;  that  the 
will  was  obtained  by  undue  influence  exercised  upon  her  to 
an  extent  that  it  was  not  her  will ;  and  that  the  will  was  not 
signed  and  executed  by  her  as  required  by  law. 

The  county  and  circuit  courts  after  hearing  the  testimony 
in  the  case  found  that  the  instrument  was  signed  and  in  all 
respects  executed  as  a  will  pursuant  to  the  statutes,  that  the 
testatrix  had  testamentary  capacity  to  make  the  will,  and  that 
it  was  not  made  as  the  result  of  undue  influence  exercised 
upon  her,  and  admitted  the  will  to  probate  as  the  last  will 
and  testament  of  the  deceased. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
8.  E.  SmaUey,  and  for  the  respondent  on  that  of  Brown,  Brerv- 
nan  &  Carthew. 


SiEBECKEB,  J.  The  question  on  this  appeal  presents  the 
inquiry,  Does  the  evidence  sustain  the  conclusion  of  the  trial 
court  finding  that  the  instrument  was  in  fact  signed  by  the 
testatrix  as  required  by  law,  that  she  was  mentally  competent 
to  make  this  will  and  that  she  was  not  unduly  influenced  to 
make  it,  and  that  it  expresses  her  free  and  voluntary  testa- 
mentary disposition  of  her  estate  ?  The  making  and  the  ex- 
ecution of  the  will  were  not  characterized  by  any  unusual  cir- 
cumstances, nor  do  her  actions  in  the  matter  or  those  whom 
she  called  to  her  assistance  to  draw  the  will  and  participate  in 
its  execution  indicate  that  she  was  coerced  or  wrongfully  in- 
fluenced to  interfere  with  her  free  and  voluntary  act  of  mak- 
ing a  testamentary  disposition  of  her  property.  The  evidence 
bearing  on  the  mental  competency  of  the  testatrix  at  the  time 
this  instrument  was  made  and  signed  by  her  as  her  last  will 
clearly  supports  the  conclusion  of  both  the  county  and  circuit 
courts  and  therefore  cannot  be  disturbed  on  appeal.     The  evi- 
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dence  on  all  the  issues  litigated  on  the  trials  is  direct  and  posi- 
tive and  presented  to  the  lo^er  courts  simple  inquiries  of 
facts,  depending  largely  upon  the  probative  force  of  the  evi- 
dence given  pro  and  con  by  the  several  witnesses.  It  would 
serve  no  useful  purpose  to  recite  the  evidence  here.  The 
findings  of  the  circuit  court  must  be  approved  and  the  judg- 
ment admitting  the  will  to  probate  stand. 
'  By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Tezebietowski,  Respondent,  vs.  Jereski,  Appellant. 

November  21 — December  8,  19H, 

Seduction:  Lo88  of  services:  Evidence:  Exclusion  of  questions:  Preju- 
dicial error:  Relevancy:  Previous  unchastity:  Instructions  to 
jury:  Degree  of  proof. 

1.  In  an  action  by  a  father  for  loss  of  his  daughter's  serylces  by  rea- 

son of  her  seduction  which  resulted  in  the  birth  of  an  illegiti- 
mate child,  a  verdict  for  plaintiff  is  held  to  be  supported  by  suf- 
ficient evidence,  although  the  question  is  a  close  one,  turning 
upon  the  veracity  of  the  daughter  and  of  the  defendant 

2.  To  a  question  as  to  how  the  birth  of  the  illegitimate  child  affected 

him,  plaintiff  answered  "It  affected  me  so  that  I  would  rather 
see  the  girl  was  dead  or  me."  Held,  that  the  question  was 
proper  and  the  answer  responsive. 
S.  Where  a  question  does  not  indicate  the  nature  of  the  evidence 
sought  to  be  elicited  or  that  the  witness  has  any  knowledge  on 
the  subject,  and  there  Is  no  offer  of  proof  or  statement  of  what 
Is  expected  to  be  shown  by  the  answer,  the  error,  if  any,  In  ex- 
cluding the  question  cannot  be  said  to  be  prejudicial. 

4.  Defendant  having,  for  the  purpose  of  showing  previous  unchastity 

of  plaintiff's  daughter,  introduced  testimony  to  the  effect  that 
while  riding  in  a  farm  wagon,  when  about  fourteen  years  old, 
she  had  thrust  her  hand  through  an  opening  in  the  seat  and 
playfully  tickled  the  driver  on  his  side,  the  court  properly  di- 
rected the  jury  to  disregard  such  testimony,  there  being  nothing 
In  the  incident  indicating  depravity. 

5.  In  a  civil  action  where  one  of  the  facts  essential  to  a  recovery 

also  constitutes  a  crime  the  jury  must  be  satisfied  of  the  existence 
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of  such  fact  by  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence; but  an  instruction  in  this  case  that  the  Jury  must  be 
satisfied  "by  a  fair  preponderance  of  the  evidence  and  to  a  rea- 
sonable certainty/'  is  held  to  be  so  slight  a  departure  from  the 
rule  that,  in  the  absence  of  any  request  for  more  explicit  in- 
structions, the  error  cannot  be  deemed  preJudiciaL 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  E.  C,  Higbee,  Circuit  Judge.     Afjiiined. 

For  the  appellant  there  was  a  brief  by  B.  8.  Cowie,  attor- 
ney, and  Oaveney  &  Barlow,  of  counsel,  and  oral  argument 
by  Mr.  Cowie. 

Frwnk  C.  Bichmond  and  John  A.  Markham,  for  the  re- 
spondent 

Timlin,  J.  This  appeal  is  by  defendant  from  a  judgment 
for  $2,250  damages  and  $128.53  costs  in  favor  of  the  plaint- 
iflF,  the  father  of  the  witness  Helen,  given  in  an  action  in 
form  for  loss  of  services,  in  substance  for  damages  resulting 
from  her  seduction  or  ravishment  resulting  in  pregnancy  and 
the  birth  of  an  illegitimate  child.  The  learned  counsel  for 
appellant  make  a  vigorous  and  able  presentation  of  the  case, 
principally  on  the  ground  of  the  inadequacy  of  the  evidence 
to  support  the  verdict.  The  question  is  a  close  one  and  turns 
upon  the  veracity  of  Helen  and  that  of  defendant.  We  re- 
gard the  evidence  as  presenting  a  case  for  the  jury,  and  it 
would  be  largely  guesswork  for  us  to  attempt  to  decide  which 
of  the  witnesses,  Helen  or  the  defendant,  is  telling  the  truth. 
The  learned  circuit  judge  saw  these  witnesses  and  heard  the 
evidence,  and  he  added  the  weight  of  his  opinion  to  that  of 
the  jury  when  he  refused  to  grant  a  new  trial.  It  would 
answer  no  good  purpose  to  spread  upon  these  pages  the  de- 
tails of  the  evidence.  We  must  hold  that  there  was  evidence 
to  support  the  verdict. 

Passing  to  the  other  assignments  of  error.  It  having  ap- 
peared in  evidence  that  Helen  had  given  birth  to  an  illegiti- 
mate child,  the  plaintiff  as  a  witness  in  his  own  behalf  was 
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asked  how  this  affected  him.  lie  answered :  ''It  aifected  me 
so  that  I  would  rather  see  the  girl  was  dead  or  me."  The 
question  was  proper  and  the  answer  was  responsive  to  the 
question.  In  cross-examination  of  the  plaintiff  the  follow- 
ing question  was  asked  relative  to  a  grown-up  daughter  then 
residing  in  Winona,  Minnesota:  "What  is  she  doing  now?" 
An  objection  of  plaintiff  to  this  question  was  sustained. 
There  was  no  offer  of  proof,  there  was  no  statement  of  what 
was  expected  to  be  sho\^^l  by  the  answer,  and  it  is  impossible 
for  this  court  to  say  under  such  circumstances  that  the  ruling, 
even  if  erroneous,  was  prejudicial.  Defendant  sought  to 
prove  by  a  witness  on  the  stand  the  interior  arrangement  of 
plaintiff's  house.  An  objection  to  such  evidence  was  sus- 
tained, the  court  saying  in  making  such  ruling :  "If  you  want 
to  make  an  offer  make  it  in  writing  and  I  will  rule  upon  it." 
No  such  offer  was  made  and  we  therefore  cannot  say  the  rul- 
ing was  prejudicial.  Wliere  the  question  does  not  indicate 
the  nature  of  the  evidence  sought  to  be  elicited  or  that  the 
witness  has  any  knowledge  on  the  subject  and  there  is  no 
offer  of  proof,  it  is  manifestly  impossible  to  say  that  prejudi- 
cial error  affirmatively  appears  from  a  ruling  sustaining  an 
objection  to  such  a  question.  This  is  an  effect  of  sec.  3072m, 
Stats.,  which  counsel  would  do  well  to  keep  in  mind. 

It  is  said  the  court  erred  in  instructing  the  jury  to  disre- 
gard the  testimony  of  one  Rudnik.  In  order  to  show  in  miti- 
gation of  damages  that  Helen,  who  was  between  fifteen  and 
sixteen  years  of  age  at  the  time  of  her  seduction,  was  before 
that  time  unchaste,  the  defense  offered  the  testimony  of  one 
Rudnik,  a  farmer  for  whom  the  girl  worked  when  about  four- 
teen years  of  age.  This  testimony  was  to  the  effect  that  on 
one  occasion  w^hile  riding  on  a  farm  wagon,  Rudnik  in  the 
seat  and  the  girl  Helen  and  two  other  children  standing  up 
behind  the  seat,  Helen  thrust  her  hand  through  the  opening 
in  the  back  of  the  seat  and  playfully  tickled  Rudnik  on  his 
side.     The  circuit  court  rightfully  told  the  jury  to  disregard 
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\ 

this  evidence.     It  requires  the  stimulus  of  extraordinary  zeal 
to  see  anything  indicating  depravity  in  this  incident 

The  most  serious  question  is  upon  exception  to  an  instruc- 
tion in  the  following  words :  ^ 

"In  order  to  entitle  the  plaintiff  to  recover,  it  is  necessary 
that  you  be  satisfied  by  a  fair  preponderance  of  the  evidence 
and  to  a  reasonable  certainty  that  the  defendant  is  the  person 
who  had  sexual  intercourse  with  her.  If  you  are  so  satisfied 
you  should  find  for  the  plaintiff.  If  you  are  not  so  satisfied 
you  should  find  for  the  defendant." 

Appellant's  counsel  correctly  contend  that  in  a  civil  action, 
where  one  of  the  facts  essential  to  recovery  also  constitutes  a 
crime,  the  rule  is  that  it  is  necessary  that  the  jury  be  satisfied 
of  the  existence  of  such  fact  by  a  clear  and  satisfactory  pre- 
ponderance of  the  evidence.  Poertner  v,  Poertner,  66  Wis. 
644,  29  K  W.  386.  Instead  of  using  the  words  "clear  and 
satisfactory^'  the  learned  circuit  judge  used  the  word  "fair." 
He  did,  however,  add  to  the  rule  as  stated  in  the  case  last 
mentioned  the  words  "to  a  reasonable  certainty." 

It  is  quite  difficult  to  determine  whether  a  clear  and  satis- 
factory preponderance  of  evidence  requires  greater  convinc- 
ing power  of  evidence  than  a  fair  preponderance  of  evidence 
and  to  a  reasonable  certainty.  The  last  expression  would 
seem  to  require  that  the  .evidence  reach  the  degree  of  fair  pre- 
ponderance, and  also  establish  the  fact  to  which  it  is  directed 
to  a  reasonable  certainty;  while  the  former  expression  re- 
quires only  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence. 

In  Klipstein  v.  Baschein,  117  Wis.  248,  94  X.  W.  63,  the 
instruction  closely  followed  the  rule  of  the  Poertner  Case  but 
omitted  the  word  "satisfactory,"  thereby  advising  the  jury 
that  if  the  proof  failed  to  establish  any  of  the  material  facts 
by  a  clear  preponderance  of  the  evidence  the  plaintiff  could 
not  recover.  The  words  "to  a  reasonable  certainty"  were  not 
used.  It  was  held  that  the  charge  there  complained  of  was 
Vol.  159  —  13 


Digitized  by 


Google 


194         SUPliEilE  COURT  OF  WISCONSm.     [Dec. 
Trzebietowski  v.  Jereski,  159  Wis.  190. 

equivalent  to  that  approved  in  the  Poertner  Case,  Although 
the  words  "to  a  reasonable  certainty"  were  not  used  either  in 
the  Poertner  Case  or  the  Klipstein  Case  the  opinion  goes  on 
to  say:  "In  the  very  nature  of  things  no  fact  can  be  estab- 
lished to  a  reasonable  certainty,  the  certainty  required  in  any 
civil  action,  by  less  than  a  preponderance  of  the  evidence,  nor 
established  with  such  certainty,  clearly,  by  less  than  a  clear 
preponderance  of  the  evidence,  the  clear  weight  of  evidence," 
It  was  then  said  that  the  expressions  "clear  preponderance  of 
the  evidence"  and  "clear  and  satisfactory  evidence"  were  sub- 
stantial equivalents. 

Neacy  v.  Milwaukee  Co.  144  Wis.  210,  219,  128  N.  W. 
1063,  reads  as  follows: 

"True,  as  has  been  sujj:£jested  upon  previous  occasions,  the 
distinction  between  establishment  of  a  fact  by  a  preponder- 
ance of  the  evidence  to  a  reasonable  certainty,  and  establish- 
ment thereof  to  such  certainty  by  clear  and  satisfactory  evi- 
dence, may  be  somewhat  shadowy;  but  it  is  considered  that 
there  is  such  a  distinction  which  is  so  substantial  that  a  defi- 
nite rule  in  respect  thereto  was  logically  formulated  at  an 
early  day  and  has  become  a  significant  feature  of  our  judicial 
system.  Such  feature  must,  necessarily,  vary  in  importance 
according  to  the  depth  of  moral  turpitude  of  the  fraud  al- 
leged." 

In  Larson  i\  Foss,  137  Wis.  304,  118  K  W.  804,  speaking 
of  the  rule  as  applied  to  an  ordinary  issue  of  fact  in  a  civil 
case  and  the  departure  from  that  rule  by  the  circuit  court,  it 
was  said  that  more  explicit  instructions  on  this  point  should 
have  been  asked  for,  citing  Cxirran  v.  A,  H.  Stange  Co,  98 
Wis.  598,  74  N".  W.  377. 

It  seems  to  us  that  the  departure  here  from  the  established 
rule  is  slight  and  that  in  the  absence  of  a  request  for  more 
explicit  instructions  we  cannot  regard  the  instruction  as  here 
given  prejudicial.  It  must  have  been  understood  by  counsel 
and  the  court,  hence  presumably  by  the  jury,  as  stating  the 
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substantial  equivalent  of  the  rule  laid  down  in  Poertner  v. 
Poertner,  66  Wis.  644,  29  N.  W.  386.     Other  questions  have 
been  considered,  but  we  find  no  sufficient  reason  for  reversing 
the  judgment  of  the  court  below. 
By  the  Court. — Judgment  affirmed. 


Pennell,  by  guardian  ad  litem.  Respondent,  vs.  Rumbly 

Pboducts  Company,  Appellant. 

November  21 — December  8,  1914. 

Negligence:  Exhibiting  machinery  at  fair:  Injury  to  spectator:  Lack 
of  guard  railing:  Concurring  negligence  of  third  person:  Instruo- 
tions  to  jury:  Harmless  errors. 

1.  In  an  action  for  injury  to  plaintiff  whose  arm  was  caught  between 

a  belt  and  pulley  on  a  threshing  machine  exhibited  by  defend- 
ant at  a  county  fair,  the  evidence  Is  held  sufficient  to  warrant 
the  jury  in  finding  that  at  the  time  of  the  accident  plaintiff  was 
descending  the  steps  of  a  viewing  platform  near  the  machine, 
which  steps,  unlike  the  platform  itself,  were  not  provided  with 
a  railing,  and  that  the  absence  of  a  suitable  railing  was  the 
proximate  cause  of  the  injury. 

2.  If  the  defendant,  exhibiting  such  machinery  in  operation,  should 

reasonably  have  anticipated  that  injury  might  probably  result 
to  some  person  exercising  ordinary  care  if  guard  rails  were  not 
provided  for  the  steps  of  the  viewing  platform,  it  was  negligent 
in  failing  to  provide  them,  and  is  liable  to  a  person  who,  without 
fault  on  his  part,  was  injured  by  reason  of  the  lack  of  such  rails. 

3.  If,  as  the  testimony  tended  to  show,  another  spectator  jostled  the 

plaintiff  as  he  was  descending  the  steps,  causing  him  to  fall  to- 
ward the  machine  and  get  his  arm  caught  therein,  the  fact  that 
negligence  of  such  third  person  conourred  with  defendant's  neg- 
ligence to  produce  the  injury  would  not  relieve  the  defendant  of 
liability;  nor  can  defendant  escape  liability  if  the  act  of  the  third 
person  was  not  a  negligent  one. 

4.  A  reference  by  the  trial  judge  in  his  charge  in  such  case  to  the 

"viewing  stand  which  caused  the  injury,"  did  not  take  from  the 
jury  the  question  of  proximate  cause,  and,  in  the  light  of  the  re- 
mainder of  the  charge,  the  jury  could  not  so  have  understood  it 
The  error,  if  any,  was  therefore  not  prejudicial. 
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Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  E.  C,  Hiobeb,  Circuit  Judge.     Affirmed. 

The  plaintiff  brings  this  action  to  recover  damages  for  an 
injury  received  by  reason  of  his  arm  having  been  caught  be- 
tween a  pulley  attached  to  the  cylinder  shaft  of  a  threshing 
machine  and  a  belt  running  from  such  pulley  to  operate  a 
self-feeding  device  attached  to  the  machine.  The  machine 
was  on  exhibition  at  a  county  fair  held  at  La  Crosse  in  Sep- 
tember, 1912.  Its  front  end  faced  east  and  on  its  south  side 
a  viewing  platform  was  erected  which  was  fourteen  feet  long, 
thirty  inches  wide,  and  four  feet  and  four  inches  above  the 
ground.  There  was  a  railing  around  this  platform  about  two 
feet  high.  At  the  east  end  of  the  platform  there  were  four 
steps  leading  to  it  which  had  no  railing.  The  pulley  on  the 
cylinder  shaft  where  the  injury  occurred  was  five  feet  five 
inches  from  the  ground,  and  the  platform  was  thirteen  inches 
below  the  center  of  this  pulley.  There  were  three  pulleys  on 
this  shaft  on  the  side  where  the  injury  occurred,  and  plaint- 
iff was  caught  on  the  one  closest  to  the  machine  and  farthest 
from  the  platform.  The  belt  was  four  feet  long  and  four 
inches  wide  and  ran  upward  at  an  angle  of  about  forty-five 
degrees,  as  claimed  by  the  defendant,  and  at  a  lesser  angle 
according  to  the  claim  of  the  plaintiff.  The  upper  pulley  on 
which  this  belt  ran  is  claimed  to  be  seven  feet  eleven  inches 
from  the  ground.  The  platform  was  about  two  feet  south  of 
the  separator.  It  was  claimed  by  the  defendant  that  the  rail- 
ing of  the  platform  extended  from  fourteen  to  eighteen  inches 
east  of  the  cylinder  pulley  in  which  the  plaintiff  was  caught. 
It  is  claimed  by  the  plaintiff  that  the  railing  did  not  extend 
far  enough  east  to  be  in  line  with  the  cylinder  shaft. 

Plaintiff  with  two  others  went  up  on  the  viewing  platform 
to  observe  the  machine  in  operation.  Plaintiff  testified  that 
one  of  his  companions  first  went  down  the  steps  and  he  and 
the  other  companion  were  going  down  toirether  when  some  one 
stepped  between  them  and  jogged  the  plaintiff  with  his  shoul- 
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der  30  that  plaintiff  fell  over  and  got  his  arm  caught  between 
the  belt  and  the  pullej,  and  that  he  was  on  the  second  step  and 
stepping  onto  the  third  when  this  occurred.  There  was  testi- 
mony tending  to  show  that  the  hat  of  the  man  who  jostled  the 
plaintiff  had  blown  off  and  that  the  jostling  was  the  result  of 
his  making  a  quick  grab  for  his  hat.  The  negligence  relied 
on  was  the  failure  of  the  defendant  to  place  a  railing  on  the 
side  of  the  steps  nearest  to  the  machine. 

The  jury  returned  a  general  verdict  assessing  plaintiff's 
damages  at  $3,500.  These  damages  the  court  deemed  excess- 
ive and  gave  the  plaintiff  an  option  to  take  judgment  for 
$2,000  or  a  new  trial.  Judgment  was  entered  for  $2,000  and 
costs  in  favor  of  the  plaintiff  and  against  the  defendant,  from 
which  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Baldwin  £  Bosshard, 
attorneys,  and  Bagley  &  Reed,  of  counsel,  and  oral  argument 
by  C.  L.  Baldwin  and  W.  R,  Bagley. 

P.  E.  Withrow,  for  the  respondent 

Baenes,  J.  The  appellant  argues  that  a  verdict  should 
have  been  directed  (1)  because  the  failure  to  provide  a  railing 
for  the  steps  had  nothing  whatever  to  do  with  the  plaintiff's 
injury,  and  (2)  because  the  jostling  or  pushing  of  the  plaint- 
iff was  the  proximate  cause  of  the  injury  and  defendant  was 
in  no  sense  responsible  for  it.  Failing  in  these  contentions, 
defendant  insists  that  it  is  entitled  to  a  new  trial  because  the 
court  erred  in  charging  the  jury. 

1.  Three  witnesses  testified  that  they  saw  the  plaintiff 
while  his  arm  was  wedged  between  the  belt  and  the  pulley  and 
that  his  feet  were  on  the  platform  and  his  side  was  resting 
against  the  platform  railing.  It  is  claimed  that  this  evidence 
shows  that  plaintiff  was  not  on  the  steps  when  he  got  caught, 
and  the  presence  or  absence  of  a  railing  thereon  was  wholly 
immaterial.  The  trouble  with  this  claim  is  that  there  is 
plenty  of  evidence  tending  to  show  that  plaintiff  was  on  the 


Digitized  by 


Google 


198         SUPREME  COUET  OF  WISCONSIN.     [Dec. 
Pennell  y.  Rumely  Products  Co.  159  Wis.  195. 

steps  when  he  fell  to  warrant  the  jury  in  so  finding.  It  is 
argued  that,  while  perhaps  it  is  not  impossible  that  the  plaint- 
iff might  get  caught  if  he  stood  where  he  claimed  he  did,  it  is 
highly  improbable  that  he  could,  because  of  the  distance  he 
would  be  away  from  the  belt.  An  extended  analysis  of  the 
measurements  would  serve  no  useful  purpose.  When  plaint- 
iff found  himself  falling,  his  natural  impulse  would  be  to 
throw  out  his  arm  in  the  direction  of  the  fall,  and  we  see  noth- 
ing improbable  in  his  story.  Indeed  we  think  it  would  be 
fully  as  improbable  that  he  could  be  caught  if  he  had  been 
standing  on  the  platform  as  it  is  that  he  could  be  caught  if 
located  where  he  testified  he  was.  There  was  a  photograph 
offered  which  tended  to  show  that  the  platform  did  not  extend 
east  beyond  the  cylinder  shaft.  This  shaft  was  only  thirteen 
inches  above  the  platform,  and  the  plaintiff,  according  to  his 
statement,  was  from  twenty  to  thirty  inches  below  the  plat- 
form when  he  was  caught.  The  separator  was  but  two  feet 
from  the  platform.  There  is  a  dispute  as  to  the  angle  at 
which  the  belt  ran.  But  if  we  adopt  the  defendant's  theory 
it  would  be  difficult  to  say  that  the  plaintiff,  who  was  de- 
scending on  the  side  of  the  steps  closest  to  the  machine  and 
who  was  five  feet  six  inches  tall,  would  not  throw  out  his  arm 
when  in  the  act  of  falling,  so  as  to  get  caught  in  the  belt. 

2.  The  next  question  argued  is  that  the  pushing  of  the 
plaintiff  by  a  third  person  was  the  proximate  cause  of  the  in- 
jury, and  hence  there  can  be  no  recovery.  The  following 
cases  are  cited  in  support  of  the  proposition  advanced:  Mc- 
Farlane  v.  Sullivan,  99  Wis.  361,  74  N.  W.  559,  75  N.  W. 
71;  Lippert  v.  Joseph  Schlitz  B.  Co.  141  Wis.  453,  124  N. 
W.  491 ;  BaHon  v.  Pepin  Co,  Agr,  Soc.  83  Wis.  19,  52  N.  W. 
1129;  Brown  v.  C,  M.  &  St.  P.  R.  Co.  54  Wis.  342,  11  N. 
W.  356,  911.  Another  case  dealing  with  independent  inter- 
vening causes  is  Cook  v.  M.,  St.  P.  &  S.  S.  M.  R.  Co.  98  Wis. 
624,  636,  74  N.  W.  561. 

The  jury  might  well  find  that  the  presence  of  a  suitable 
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railing  would  have  prevented  the  injury  and  that  the  absence 
of  such  a  railing  was  a  responsible  cause  for  it.  The  man 
who  jostled  the  plaintiff  may  or  may  not  have  been  negligent. 
If  he  was,  then  we  have  two  independent  causes  which  joined 
to  produce  the  injury.  Under  these  circumstances  both 
wrongdoers  are  liable  and  recovery  may  be  had  against  either. 
It  is  so  held  in  the  following  cases:  Atkinson  v,  Ooodrirh  T. 
Co.  60  Wis.  141,  18  X.  W.  764;  Haley  v.  Jump  Fiver  L.  Co. 
81  Wis.  412,  51  N.  W.  321,  966;  Olson  v.  Phcmix  Mfg.  Co. 
103  Wis.  337,  79  K  W.  409 ;  Sherman  v.  Menominee  River 
L.  Co.  72  Wis.  122,  39  N.  W.  365 ;  McClure  v.  Sparta,  84 
Wis.  269,  54  N.  W.  337 ;  and  a  large  number  of  other  cases 
which  will  be  found  cited  in  Mehegan  v.  Faber,  158  Wis.  645, 
149  N".  W.  397. 

If  the  defendant  would  be  liable  although  the  act  of  the 
party  who  pushed  the  plaintiff  was  a  negligent  one,  then  we 
do  not  see  how  it  can  escape  liability  if  such  act  was  not  a 
negligent  one.  Practically  the  same  situation  was  before  the 
court  in  Tolleman  v.  Sheboygan  L.,  P.  &  R.  Co.  148  Wis. 
197,  134  K  W.  406,  where  the  defendant  was  held  liable. 
In  principle  the  case  does  not  differ  from  Jackson  v.  Wis.  T. 
Co.  88  Wis.  243,  60  N.  W.  430,  where  the  defendant  was 
likewise  held  liable.  It  is  well  known  that  county  fairs  at- 
tract crowds  and  that  it  is  for  this  reason  articles  are  placed 
on  exhibition.  The  attention  of  the  crowd  is  directed  more 
towards  objects  which  arouse  their  curiosity  than  it  ordinarily 
is  to  their  own  safety  or  the  safety  of  others.  People  crowd 
and  jostle  their  neighbors.  It  was  in  anticipation  of  some- 
thing of  this  kind  that  a  railing  was  built  around  the  plat- 
form, and  also  perhaps  to  prevent  persons  from  thoughtlessly 
stepping  off  from  it.  In  other  words,  it  was  anticipated  that 
injury  might  happen  to  someone  if  a  railing  were  not  erected. 
There  was  just  as  much  reason  for  placing  a  railing  on  either 
side  of  the  steps  and  fully  as  much  reason  to  anticipate  that 
injury  might  result  to  some  one  if  no  railing  were  provided. 
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It  was  not  necessary  that  defendant  should  anticipate  that 
this  particular  accident  might  happen  or  that  any  accident 
might  happen  in  the  precise  manner  in  which  this  one  did. 
If  the  defendant  should  reasonably  have  anticipated  that  in- 
jury might  probably  result  to  some  person  exercising  ordinary 
care  if  guard  rails  were  not  provided,  then  it  was  negligent 
in  failing  to  provide  them,  and  a  person  injured  without  fault 
on  his  part  would  have  a  cause  of  action.  Coolidge  v.  Hal- 
huer,  126  Wis.  244,  250,  105  N.  W.  668;  Meyer  v.  Milwau- 
kee  E.  R.  &  L.  Co.  116  Wis.  336,  93  N.  W.  6. 

3.  No  exception  was  taken  to  the  charge  of  the  court,  but  it 
is  urged  that  there  was  prejudicial  error  in  it  and  that  the 
court  should  in  the  interest  of  justice  review  it  under  sec. 
2405m,  Stats. 

Two  paragraphs  of  the  charge  are  criticised.  One  of  them 
is  obviously  correct ;  the  other  is  as  follows : 

"So  you  see  that  the  questions  which  are  for  your  determi- 
nation are  quite  simple,  for  if  the  plaintiff  has  satisfied  you 
by  a  fair  preponderance  of  the  evidence  that  the  defendant 
was  wanting  in  the  exercise  of  such  care  and  prudence  as  or- 
dinarily careful  and  prudent  persons  ordinarily  exercise  un- 
der the  same  or  similar  circumstances  in  the  erection  and 
maintenance  of  its  viewing  stand  which  caused  the  injury, 
and  that  in  the  light  of  attending  circumstances  the  defendant 
as  an  ordinarily  careful  and  prudent  person  ought  reasonably 
to  have  foreseen  that  personal  injury  to  another  might  prob- 
ably result  from  such  want  of  care,  then  plaintiff  is  entitled 
to  recover  at  your  hands.'' 

The  criticism  on  this  charge  is  that,  by  stating  that  the 
viewing  stand  "caused  the  injury"  the  trial  judge  took  from 
the  jury  the  question  of  proximate  cause  and  decided  it  him- 
self. 

The  claim  is  far  fetched.  The  court  was  not  charging  the 
jury  on  the  question  of  proximate  cause,  but  on  what  would 
constitute  negligence  on  the  part  of  the  defendant.     Where  a 
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man^s  hand  is  injured  in  a  machine  it  is  common  to  refer  to 
it  as  the  machine  which  caused  the  injury,  without  at  all  im- 
plying that  there  was  any  fault  or  negligence  on  the  part  of 
the  owner  of  it.  The  stand  did  cause  the  injury  in  the  sense 
that  it  would  not  have  been  suffered  had  there  been  no  stand, 
and  it  is  highly  improbable  that  the  jury  understood  the  words 
in  any  other  light.  There  was  very  little  to  go  to  the  jury  on 
the  question  of  proximate  cause,  except  the  element  of  reason- 
able anticipation,  and  the  jury  was  carefully  instructed  that 
recovery  could  not  be  had  unless  the  defendant  ought  reason- 
ably to  have  foreseen  that  injury  might  result  from  its  al- 
leged negligent  act.  There  was  at  least  no  prejudicial  error 
in  the  instruction. 

By  the  Court. — Judgment  affirmed. 


State  bx  eel.  Maughan,  Appellant,  vs.  Boebneb,  Town 
Clerk,  Respondent 

November  21 — December  8,  1914. 

SighwayM:  Laying  out:  Proof  of  service  of  notice:  Award  of  dam^e$: 
Approval  by  electors,  when  not  necessary. 

1.  No  formal  return  of  service  of  the  notice  of  a  meeting  of  the  town 

superylBors  to  decide  upon  an  application  for  laying  out  a  high- 
way being  required,  where  there  is  proof  by  affidavit  that  the  af- 
fiant "personally  served"  the  notice  upon  the  occupants  of  the 
land  afTected,  and  the  order  thereafter  made  laying  out  the  high- 
way recites  that  the  supervisors  were  first  satisfied  by  due  proof 
that  the  required  notice  had  been  duly  given,  due  service  1b, 
'  under  sees.  1268,  1298,  Stats.,  sufficiently  proved,  and  In  order  to 
Impeach  the  record  failure  of  service  must  affirmatively  appear. 

2.  Under  sub.  2,  sec.  1291,  Stats.,  approval  of  the  award  of  damages 

and  acceptance  of  the  highway  by  the  electors  of  the  town  Is  not 
necessary,  although  the  award  exceeds  $500,  unless  it  also  ex- 
ceeds one  tenth  of  one  per  cent,  on  the  taxable  property  of  the 
town. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Geoege  Clementson,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
S.  H.  Taylor,  and  for  the  respondent  on  that  of  Meyer  & 
Burgess. 

Keewin,  J.  This  is  an  appeal  from  a  judgment  of  the  cir- 
cuit court  for  Grant  county  affirming  the  action  of  the  board 
of  supervisors  of  the  town  of  Liberty  in  said  county  laying 
out  a  highway.  The  matter  came  before  the  court  below  on 
writ  of  certiorari  to  the  board  of  supervisors  of  the  town. 
The  board  made  an  order  laying  out  the  highway  in  question. 

Two  points  are  made  for  reversal:  (1)  It  is  contended  that 
there  was  not  sufficient  proof  that  the  notice  of  the  meeting 
of  the  board  of  supervisors  to  decide  upon  the  application  to 
lay  out  the  highway  was  given  to  the  occupants  of  the  lands 
through  which  the  highway  was  to  be  laid  out.  (2)  That  the 
order  and  award  of  damages  were  not  submitted  to,  nor  ap- 
proved, nor  such  highway  accepted  by  the  electors  of  the  town 
at  the  annual  town  meeting  or  at  any  special  meeting,  al- 
though the  damages  allowed  by  the  supervisors  exceeded  the 
sum  of  $500,  the  sum  awarded  being  $1,150. 

1.  On  the  first  point  it  is  argued  that  the  proof  of  service 
was  not  sufficient.     It  is  as  follows : 

"Henry  Jackering,  being  first  duly  sworn,  on  oath  says 
that  on  the  22d  day  of  October,  1913,  he  personally  served 
the  within  notice  upon  the  following  named  persons,  the  oc- 
cupants of  the  lands  the  description  whereof  is  set  opposite 
their  respective  names." 

Following  this  are  the  names  of  the  landowners,  including 
that  of  the  appellant. 

Sec.  1267,  Stats.,  provides  for  the  service  of  the  notice, 
and  states  that  it  shall  be  served  personally  or  by  copy  left 
with  or  at  the  usual  place  of  abode  of  such  occupant  and  such 
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notice  shall  also  be  posted  in  three  public  places  in  the  town 
ten  days  before  the  time  of  such  meeting.  It  is  plain  that 
the  same  particularity  is  not  required  in  the  service  of  this 
notice  as  in  the  service  of  process  for  the  commencement  of 
an  action.  Green  v.  State,  56  Wis.  583,  14  N.  W.  620; 
State  ex  rel  lola  v.  Ifelson,  57  Wis.  147,  15  N*.  W.  14.  No 
provision  is  made  in  the  statute  for  any  formal  return  of 
service.  So  it  would  seem  that  the  affidavit  to  the  effect  that 
the  affiant  personally  served  the  notice  was  sufficient  prima 
facie,  Eeasonable  inference  from  the  affidavit  is  that  the 
landowners  were  given  actual  notice  of  the  proceedings. 
State  ex  rel.  Tola  v.  Nelson,  supra.  Moreover  sec.  1268, 
Stats.,  provides  that  the  supervisors,  "upon  being  satisfied 
that  the  notices  required  in  the  preceding  section  have  been 
duly  given,  proof  of  which  may  be  shown  by  affidavit  or  oth- 
erwise as  they  may  require,  shall  proceed  to  examine  person- 
ally such  highway  .  .  •  and  shall  decide  upon  the  applica- 
tion as  they  shall  deem  proper.  .  .  ."  In  the  instant  case 
the  supervisors  passed  upon  the  notice  and  were  satisfied,  as 
the  record  shows,  that  notice  had  been  duly  given.  It  will 
be  observed  that  proof  may  be  made  to  the  supervisors  "by 
affidavit  or  otherwise."  It  must  be  presumed,  therefore,  upon 
the  record  made  that  due  notice  was  given.  Sec.  1298, 
Stats.,  makes  the  order  of  the  supervisors,  or  supervisors  and 
commissioners,  laying  out  the  highway,  and  the  order  of  any 
commissioners  reversing  or  affirming  the  same  on  appeal,  and 
the  record  or  a  certified  copy  thereof,  presumptive  evidence 
of  the  facts  therein  stated  and  of  the  regularity  of  the  pro- 
ceedings prior  to  the  making  of  such  order.  So  upon  the 
facts  stated  service  appears  to  have  been  made,  and  in  order 
to  impeach  the  record  failure  of  service  must  affirmatively 
appear.  Scliilloch  v.  Jones,  147  Wis.  119,  132  X.  W.  908 ; 
State  ex  rel  Jenlnm  v,  Harland.  74  Wis.  11,  41  X.  W.  1060 ; 
State  ex  rel.  Ronglien  v.  Clemenson,  148  Wis.  268,  134  N. 
W.  408. 
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2.  The  second  point  made  is  without  merit.  Sub.  2  of 
sec.  1291^  Stats.^  reads: 

''But  when  the  total  amount  of  damages  chargeable  to  one 
town,  consequent  upon  any  one  order  for  laying  out,  widen- 
ing or  altering  a  highway,  shall  be  more  than  one  tenth  of 
one  per  cent,  on  the  taxable  property  of  the  town,  as  shown  by 
the  last  assessment,  and  shall  also  exceed  the  sum  of  five  hun- 
dred dollars,  such  highway  shall  not  be  opened,  widened  or 
altered  nor  liability  for  damages  exist,  unless  such  order  and 
the  award  or  damagesf  be  approved,  and  such  highway  be  ac- 
cepted by  a  majority  of  the  qualified  electors  of  the  town  lia- 
ble to  such  damages  voting  thereon  at  the  next  annual  town 
meeting  or  some  special  town  meeting  sooner  called  therefor." 

It  is  clear  from  this  statute  that  it  is  only  in  cases  where 
the  damages  awarded  exceed  in  amount  one  tenth  of  one  per 
cent,  on  the  taxable  property  of  the  town  and  also  exceed  the 
sum  of  $500  that  approval  by  the  electors  is  necessary.  In 
the  instant  case  it  appears  that  the  amount  of  damages  does 
not  exceed  one  tenth  of  one  per  cent,  on  the  taxable  property 
of  the  town,  hence  approval  by  the  electors  was  not  necessary, 
although  the  damages  exceeded  $500.  It  follows,  therefore, 
that  the  judgment  below  is  right  and  must  be  affirmed. 

By  the  Court. — Judgment  is  affirmed. 


McLain,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

November  21 — December  8,  1914. 

Rape:  Evidence:  Sufficiency:  ^'Utmost  resistance" 

1.  To  constitute  rape  there  must  be  an  entire  absence  of  consent,  and 

there  must  be  the  utmost  resistance  by  the  woman  by  aU  means 
within  her  power. 

2.  "Utmost  resistance"  is  a  relative  term;  and  what  would  constitute 

such  resistance  on  the  part  of  a  weak,  nervous,  and  timid  person 
might  be  the  veriest  sham  on  the  part  of  a  healthy,  robust,  and 
courageous  person. 

3.  The  evidence  in  this  case  as  to  nonconsent  and  resistance  is  held 

sufQcient  to  sustain  a  conviction  of  rape. 
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Ebbob  to  review  a  judgment  of  the  circuit  court  for  Forest 
county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Dillon  & 
Tomkins,  and  oral  argument  by  A.  Pearce  TomJcins. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  e/.  E.  Messerschmidt,  assistant  atjomey  gen- 
eral, and  oral  argument  by  John  F.  Hooper. 

WiNSLow,  C.  J.  The  plaintiff  in  error  (hereinafter  called 
the  defendant)  was  convicted  of  rape,  and  brings  error  to  re- 
verse the  judgment.  Some  claims  are  made  of  error  in  the 
rulings  on  evidence,  but  they  are  clearly  untenable  and  we  do 
not  deem  it  necessary  to  specifically  treat  them.  The  claim 
that  the  evidence  is  not  sufficient  to  sustain  a  conviction  for 
rape  will  be  briefly  treated. 

The  evidence  shows  without  dispute  that  the  prosecutrix 
and  the  defendant  were  acquaintances  for  about  ten  years  and 
were  about  twenty  and  twenty-two  years  of  age  respectively, 
and  resided  at  the  village  of  Fence  in  Forest  county,  Wiscon- 
sin; that  they  met  accidentally  at  the  railroad  station  at 
Armstrong  in  said  county  in  the  early  morning  of  April  18, 
1911,  the  station  being  about  eight  miles  from  Fence;  that 
defendant  had  a  horse  and  buckboard  buggy  and  offered  the 
prosecutrix  a  ride  with  him  to  Fence,  which  she  accepted; 
that  the  country  between  the  two  places  is  thickly  wooded  and 
unsettled,  there  being  but  one  farm  house  on  the  road ;  that 
after  driving  about  five  miles  the  defendant  stopped  the  horse 
and  got  out  of  the  buggy.  •  At  this  point  the  stories  of  the  two 
participants  radically  disagree.  The  prosecutrix  testifies  in 
substance  that  the  defendant  took  her  forcibly  from  the 
buggy,  threw  her  on  the  ground,  and  had  sexual  intercourse 
with  her,  notwithstanding  the  fact  that  she  made  every  effort 
in  her  power  to  resist  the  attack.  The  defendant,  on  the 
other  hand,  testifies  that  they  talked  the  matter  over  and  that 
the  prosecutrix  voluntarily  consented  to  the  intercourse.  Af- 
ter the  act  was  consummated  the  parties  got  in  the  buggy  and 


Digitized  by 


Google 


206         SUPREME  COURT  OF  WISCONSIN.      [Nov. 
McLaln  v.  State,  159  Wis.  204. 

proceeded  to  Fence,  where  the  prosecutrix  was  left  at  her  own 
home  at  about  12  o'clock.  She  has  no  mother,  and  after  din- 
ner she  went  to  her  aunt's  house  (a  walk  of  about  ten  min- 
utes), where  a  ladies'  society  was  having  a  meeting.  After 
the  meeting  she  walked  home  with  a  girl  friend,  to  whom  she 
first  told  the  story.  The  friend  told  her  mother,  and  this 
prosecution  was  commenced  on  the  following  day. 

It  is  undoubtedly  true,  as  claimed  by  the  defendant,  that 
in  order  to  constitute  the  crime  of  rape  there  must  not  only 
be  the  entire  absence  of  consent,  but  there  must  be  the  utmost 
resistance  by  the  woman  by  all  means  within  her  power. 
Brown  v.  State,  127  Wis*  193,  106  N.  W.  536.  It  is  said 
that  such  resistance  is  not  proven  in  this  case.  The  court  is 
of  opinion,  after  careful  consideration  of  the  evidence,  that 
this  contention  must  be  overruled. 

The  offense  here  was  committed  on  a  lonely  road  in  the 
woods,  at  a  place  where  no  outcry  could  reach  the  ears  of  any 
one.  The  prosecuting  witness  testifies  that  the  defendant 
took  her  forcibly  from  the  buggy,  though  she  cried,  took  hold 
of  the  wheels,  and  resisted  with  all  her  strength ;  that  she  was 
having  her  menstrual  flow  at  the  time  and  was  weak  and  ner- 
vous; that  he  threw  her  down  on  the  ground,  holding  both 
her  arms  under  her  shoulder  with  his  right  arm,  and  then  ac- 
complished his  purpose,  although  she  fought,  pleaded,  and 
cried,  and  tried  to  protect  herself  from  outrage  to  the  utmost 
of  her  strength.  It  is  undisputed  that  her  drawers  were  torn 
down  on  the  right  side  and  that  the  defendant  did  it.  There 
is  also  some  corroborating  testimony  by  one  witness  to  the 
effect  that  she  observed  red  marks  on  the  wrists  and  arms  of 
the  pro!>ecutrix  on  the  night  of  the  offense. 

It  must  be  remembered  that  the  term  "utmost  resistance" 
is  a  relative  rather  than  a  positive  term.  What  would  be 
"utmost  resistance"  on  the  part  of  a  weak  and  nervous  per- 
son, with  a  temperament  easily  frightened,  might  be  the  veri- 
est sham  on  the  part  of  a  robust  person  in  good  health,  whose 
nerves  and  courage  are  normal. 
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The  jury  and  the  trial  judge  had  the  advantage  of  seeing 
both  parties  upon  the  witness  stand;  and  the  jury  has  said 
under  proper  instructions  that  there  was  the  utmost  resist- 
ance on  the  part  of  the  prosecutrix.  The  trial  judge  not  only 
refused  to  set  aside  this  verdict,  but  expressed  himself  as  sat- 
isfied that  the  defendant  had  been  justly  convicted. 

Under  the  circumstances  this  court  does  not  consider  that 
it  should  disturb  the  verdict. 

By  the  Court — Judgment  affirmed. 


SiEBEOKEB^  J.,  dissents. 


HiBSCHBEBO,  Appellant,  vs.  Baches,  Eespondent. 

October  28—yavemher  17, 1914- 

Partnership:  Agreement  construed:  Termination:  Oood  will  as  asset: 
Accounting:  Evidence  as  to  disbursements:  Monthly  statements, 

"L  Under  a  copartnership  agreement  reciting  that  defendant  was  en- 
gaged in  soliciting  insurance  and  adjusting  claims  and  that  he 
was  conducting  such  business  in  connection  with  the  firm  of  A.  A 
Son,  general  insurance  agents,  and  providing  that  in  considera- 
tion of  certain  payments  to  be  made  by  plaintiff  defendant  as- 
signed to  him  a  one-third  interest  in  said  business  and  in  the  net 
income  thereof,  the  partnership  to  continue  for  five  years,  the 
transfer  to  plaintiff  did  not  include  any  element  of  value  in  the 
nature  of  good  will;  and  at  the  termination  of  the  partnership 
plaintiff  was  not  entitled  to  recover  from  defendant  any  amount 
for  good  will  as  an  asset  of  tbe  business. 

2.  Such  partnership  agreement  provided  that  defendant  should  be 
"the  head  and  manager  of  the  business,"  and  that  all  questions 
concerning  the  business  should,  in  case  of  disagreement,  be  set- 
tled and  determined  by  him;  also  that  the  books  should  be  closed 
on  January  1st  in  each  year  and  the  profits,  if  any,  be  then  di- 
vided. The  account  of  the  income  and  disbursements  of  the  busi- 
ness was  kept  in  the  books  of  A.  &  Son,  entries  of  expense  therein 
being  made  as  given  to  the  bookkeeper  by  defendant.    He  also 
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gave  plaintiff  monthly  statements  of  the  earnings,  to  which 
plaintiff  made  no  objection  until  the  termination  of  the  partner- 
ship. Held,  that  the  books  of  account  and  the  monthly  state- 
ments were  competent  and  established  prima  facie  the  items  in- 
volved in  the  accounting  between  the  partners. 

Appeal  from  a.  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Esciiweilek,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  moneys  the  plaintiff  claims  are 
due  him  under  a  contract  with  the  defendant  to  conduct  an 
insurance  business  in  the  city  of  Milwaukee.  The  cause  was 
tried  to  the  court  and  judgment  awarded  for  the  plaintiff  in 
the  sum  of  $1,789.60  with  interest  thereon  at  six  per  cent. 
per  annum  from  June  20,  1911. 

The  defendant  Backer  was  an  insurance  solicitor  in  the 
city  of  Milwaukee  on  and  prior  to  September  1,  1905.  His 
business  consisted  in  soliciting  insurance  and  the  adjusting 
of  claims.  The  business  conducted  by  him  was  in  the  name 
of  Louis  Auer  &  Son,  which  firm  was  conducting  a  general 
insurance  business,  and  at  the  time  here  involved  was  the 
general  agent  for  the  Frankfort  General  Insurance  Company. 
The  plaintiff  and  Bacher  entered  into  the  following  agree- 
ment on  the  Ist  of  September,  1905 : 

"Agreement  of  copartnership,  entered  into  this  first  day 
of  September,  1905,  by  and  between  Julius  Bacher  of  the 
city  of  Milwaukee,  county  of  Milwaukee  and  state  of  Wis- 
consin, party  of  the  first  part,  and  Joseph  G.  Hirschherg  of 
the  same  place,  party  of  the  second  part. 

^* Whereas,  said  party  of  the  first  part  is  now  engaged  in 
the  business  of  soliciting  employers'  liability,  accident,  fire 
and  other  insurance  in  the  state  of  Wisconsin  and  elsewhere, 
and  also  in  adjusting  and  settling  claims  under  employers' 
liability  and  accident  insurance  policies;  and 

"Whereas,  said  party  of  the  first  part  is  desirous  of  obtain- 
ing a  partner  in  his  said  business,  which  he  conducts  in  con- 
nection with  Louis  Auer  &  Son  in  said  city  of  Milwaukee, 
and  said  party  of  the  second  part  is  desirous  of  becoming 
such  partner ; 
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"It  is  agreed  that  said  party  of  the  second  part  shall  pay 
to  said  party  of  the  first  part  the  sum  of  three  thousand  and 
no/100  ($3,000)  dollars  upon  the  date  hereof,  and  the  said 
party  of  the  first  part  is  to  receive  from  and  out  of  said  sec- 
ond party's  share  of  the  profits  of  said  business,  as  herein 
fixed,  the  additional  sum  of  tliree  thousand  dollars  as  fol- 
lows: one  thousand  and  no/100  ($1,000)  dollars  upon  the 
first  days  of  September,  1906,  1907,  and  1908,  for  and  in 
consideration  of  which  said  party  of  the  first  part  agrees  to 
assign,  and  hereby  does  assign,  to  said  party  of  the  second 
part  a  one-third  (i)  interest  in  said  business  and  in  the  net 
income  thereof;  and  it  is  further  agreed  that  out  of  the  gross 
receipts  of  said  business  all  expenses  shall  first  be  paid,  in- 
cluding all  sums  due  to  said  Louis  Auer  &  Son,  pursuant  to 
the  agreements  made,  and  to  be  made  from  time  to  time,  be- 
tween said  Louis  Auer  &  Son  and  said  first  party  hereto, 
which  said  sum  so  paid  to  Louis  Auer  &  Son  shall  in  no 
event  exceed  one  quarter  (i)  of  the  net  receipts  of  the  part- 
nership hereby  created,  after  payment  of  all  other  expenses. 

"It  is  further  agreed  that  should  the  party  of  the  second 
part  secure  new  business  so  as  to  increase  the  income  of  said 
partnership  by  the  sum  of  five  hundred  ($500)  dollars  or 
more  per  year,  in  excess  of  the  increase  in  income  secured  by 
said  first  party  in  the  same  year,  then  said  party  of  the  sec- 
ond part  is  to  receive  fifty  (50)  per  cent,  of  said  additional 
income  secured  by  him  in  excess  of  the  increase  secured  by 
said  first  party,  instead  of  one  third  (^). 

"It  is  further  agreed  that  said  party  of  the  second  part  is 
to  have  the  right  to  draw  out  of  his  share  of  the  profits  of  said 
business  no  more  than  the  sum  of  one  hundred  and  no/100 
($100)  dollars  per  month  until  said  first  party  has  received 
full  payment  of  all  sums  agreed  by  this  contract  to  be  paid 
to  him. 

"It  is  further  agreed  that  each  party  shall  devote  his  en- 
tire working  time,  attention,  talents  and  business  capacity 
to  said  business  hereby  agreed  to  be  carried  on  by  them  as 
copartners,  it  being  understood  that  any  business  done  by 
either  party  outside  of  the  state  of  Wisconsin  shall  be  subject 
in  all  respects  to  the  terms  of  this  agreement. 

"It  is  further  agreed  that  the  books  shall  be  closed  on  the 
first  day  of  January  in  each  year,  and  the  profits,  if  any,  at 
Vol.  159  —  14 
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once  divided  between  said  partners  in  accordance  with  the 
terms  of  this  contract. 

'^It  is  further  agreed  that  said  partnership  shall  continue 
for  five  years  (6)  from  the  date  hereof,  and  that  said  first 
party  shall  be  the  head  and  manager  of  the  business,  and  all 
questions  concerning  such  business  shall,  in  case  of  disagree- 
ment between  said  partners,  be  settled  and  determined  by 
said  first  party. 

'^Witness  the  hands  and  seals  of  said  parties  the  day  and 
year  first  above  written. 

"In  presence  of 

"Ed.  Forth.  Julius  Baohbb  (Seal). 

"W.  Forth,  Jn      Joseph  6.  Hibschbebg  (Seal).*' 

The  plaintiff  performed  the  conditions  of  the  contract. 
The  defendant  notified  the  plaintiff  that  the  partnership  cre- 
ated thereby  would  not  be  continued  after  the  expiration  of 
the  contract.  At  the  expiration  of  the  contract  the  plaintiff 
withdrew  from  any  participation  in  the  business, 
,  The  circuit  court  held  that  imder  the  provisions  of  the 
partnership  agreement  the  plaintiff  had  no  right  to  recover 
for  any  good  will  as  an  asset  of  the  business  and  that  he 
was  entitled  to  receive  one  third  of  the  joint  net  earnings 
of  plaintiff  and  defendant,  realized  from  th6  business  con- 
ducted by  them,  from  September  1,  1905,  to  September  1, 
1910.  Upon  this  ruling  the  court  awarded  judgment  to  the 
plaintiff  for  $1,789.60,  the  amount  found  due  him  under  the 
contract,  with  interest  at  six  per  cent,  per  annum  from 
June  20,  1911.     From  this  judgment  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Rubin  &  Zabel,  at- 
torneys, and  Horace  B,  Walmsley,  of  counsel,  and  oral  ar- 
gument by  Mr.  Walmsley  and  Mr.  W.  B.  Bubin. 

For  the  respondent  there  was  a  brief  by  Doe^  Ballhom  dc 
Willcie,  and  oral  argument  by  J.  B.  Doe. 

SiKiiECKER,  J.  The  plaintiff  contends  that  the  trial  court 
erred  in  finding  there  was  due  him  under  the  contract  the 
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sum  of  $1,789.60.  It  is  urged  that  the  court  below  com- 
mitted error  in  refusing  to  allow  the  plaintiff  recovery  of  the 
value  of  good  will  as  an  asset  of  the  partnership  business  ap- 
propriated by  the  defendant,  and  that  the  court  erred  in  al- 
lowing charges  of  expense  to  be  deducted  from  the  income  of 
the  partnership  business  which  were  not  supported  by  evi- 
dence, and  thus  deprived  the  plaintiff  from  recovering  his 
full  share  of  the  net  income  of  the  partnership  business. 
These  claims  of  the  plaintiff  require  interpretation  of  the  con- 
tract of  the  parties,  designated  a  copartnership  agreement. 
It  appears  from  the  context  of  this  agreement  that  the  de- 
fendant Bacher  was,  prior  to  and  at  the  time  this  agreement 
was  made,  engaged  in  the  business  of  soliciting  liability  in- 
surance and  was  conducting  this  business  in  connection  with 
the  firm  of  Louis  Auer  &  Son,  who  were  doing  a  general  in- 
surance business  in  the  city  of  Milwaukee.  The  contract 
provides  that  out  of  the  gross  receipts  of  the  business  trans- 
acted "all  expenses  shall  first  be  paid,  including  all  sums  due 
to  said  Louis  Auer  &  Son,  pursuant  to  the  agreement  made, 
and  to  be  made  from  time  to  time  between  said  Louis  Auer  & 
Son  and  said  first  party  hereto,  which  said  sum  so  paid  to 
Louis  Auer  &  Son  shall  in  no  event  exceed  one  quarter  (i)  of 
the  net  receipts  of  the  partnership  hereby  created,  after  pay- 
ment of  all  other  expenses."  It  was  also  agreed  that  the 
plaintiff  was  to  pay  the  defendant  $3,000  on  the  day  the  con- 
tract was  made  and  an  additional  $3,000  out  of  his  profits  on 
September  1,  1906,  1907,  and  1908.  In  consideration  of 
these  payments  to  the  defendant  he  assigned  to  the  plaintiff 
"a  one-third  (^)  interest  in  said  business  and  in  the  net 
income  thereof."  The  partnership  was  to  continue  five  years 
from  the  date  of  the  contract,  September  1,  1905.  The  stip- 
ulations of  the  contract  and  the  recitals  therein  clearly  con- 
template that  the  businovss  to  be  transacted  by  the  partnership 
was  principally  that  which  the  defendant  Bacher  secured  the 
right  to  do  by  his  connection  with  the  firm  of  Louis  Auer  & 
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Son.  The  business  transacted  during  the  contract  period 
was  almost  entirely  under  contract  by  defendant  with  this 
firnu  It  appears  that  the  defendant  had  been  engaged  as 
soliciting  agent  for  years  under  like  arrangements  with  said 
firm  and  that  there  were  a  large  number  of  policies  in  force 
at  the  time  the  plaintiff  joined  him  in  the  business.  It  is 
urged  that  the  down  payment  by  the  plaintiff  of  the  $3,000 
and  an  additional  $3,000  out  of  his  share  of  the  earnings  was 
a  purchase  by  him  of  an  interest  which  included  an  element 
of  good  will  in  defendant's  business.  The  nature  of  the  busi- 
ness and  the  terms  of  the  contract  tend  to  negative  this  claiuL 
Defendant's  business  cannot  be  likened  to  an  established  com- 
mercial plant  Its  advantages  to  plaintiff  in  associating  him- 
self therewith  consisted  in  becoming  acquainted  with  defend- 
ant's patrons,  in  sharing  in  the  profits  of  the  commissions 
that  woidd  naturally  come  to  the  firm  through  renewals  of 
contracts  with  such  patrons,  and  the  proceeds  of  defendant's 
success  as  a  soliciting  insurance  agent  in  connection  with 
Louis  Auer  &  Son.  Under  the  circumstances  and  condition 
of  this  business  it  is  apparent  that  the  terms  of  the  contract 
assigning  to  the  plaintiff  a  "one-third  (i)  interest  in  the 
said  business  and  the  net  income  thereof,"  granted  to  plaint- 
iff an  interest  in  the  earnings  thereof  for  the  contract  period. 
We  find  nothing  in  the  agreement,  when  applied  to  the  situ- 
ation of  the  parties,  to  indicate  that  they  contemplated  that 
the  transfer  of  an  interest  in  the  business  and  the  income 
thereof  was  to  include  an  element  of  value  in  the  nature  of 
good  will.  We  are  of  the  opinion  that  the  trial  court  prop- 
erly held  that  the  contract  gave  plaintiff  a  right  to  a  one- 
third  interest  in  their  joint  net  earnings  realized  from  the 
business  during  the  contract  period. 

The  question  remains.  Did  the  court  find  the  correct  amount 
due  plaintiff  out  of  the  net  proceeds  of  the  business  under  the 
contract?  The  plaintiff  contends  that  he  has  not  been 
awarded  recovery  of  the  full  amount  due  him,  and  bases  this 
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contention  on  the  ground  that  he  has  shown  the  gross  amount 
of  commissions  and  fees  earned  by  them  during  the  five  years 
covered  by  the  contract,  and  that  defendant,  who  had  charge 
of  the  disbursements,  has  failed  to  prove  an  amount  thereof 
which  reduces  the  gross  earnings  to  the  net  amount  found  by 
the  court.  The  account  of  the  income  and  disbursements  of 
the  business  was  kept  in  the  books  of  Louis  Auer  &  Son. 
This  is  not  disputed.  According  to  the  entries  of  these  books 
the  court  allowed  the  plaintiff  recovery  for  the  correct  amoimt 
due  him.  It  however  is  urged  that  this  basis  of  settling  the 
partnership  affairs  is  not  proper,  and  that  the  book  entries 
cannot  control  because  the  defendant  failed  to  show  that  the 
disbursements  as  itemized  in  such  book  accounts  are  correct 
and  proper  deductions.  The  bookkeeper  testified  that  she 
made  the  entries  of  expense  therein  as  they  were  given  to  her 
by  Mr.  Bacher.  It  also  appears  that  Bacher  gave  the  plaint- 
iff a  monthly  statement  of  their  earnings,  and  that  they  were 
not  objected  to  by  the  plaintiff  as  incorrect  The  contract 
provides  that  the  books  shall  be  closed  on  the  Ist  day  of  Jan- 
uary in  each  year,  and  that  the  profits,  if  any,  be  then  divided. 
The  contract  furthermore  provides  that  Bacher  "shall  be  the 
head  and  manager  of  the  business,  and  all  questions  concern- 
ing such  business  shall,  in  case  of  digagreement  between  such 
parties,  be  settled  and  determined  by  said  first  party'^ 
(Borcher),  Under  these  terms  of  the  contract  Bacher  clearly 
had  the  management  of  the  business  concetning  the  charges 
and  disbursements  and  was  authorized  to  direct  the  entry  of 
the  charges  in  the  books  of  account.  When  he  submitted 
monthly  statements  to  plaintiff  of  the  net  earnings,  it  de- 
volved upon  the  plaintiff  to  object  thereto  if  he  did  not  accept 
them  as  correct.  This  he  never  did  until  the  five  years  of 
the  contract  had  run.  It  is  apparent  that  the  plaintiff  ac- 
cepted the  defendant's  statement  of  the  business  expenses  as 
correct  until  the  contract  period  was  about  to  expire.  Under 
these  circumstances  and  under  the  tenns  and  conditions  of 
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the  contract  for  conducting  the  partnership  affairs,  the  evi- 
dence of  the  monthly  statements,  the  books  of  accounts,  and 
the  testimony  of  the  bookkeeper  that  the  items  of  expendi- 
ture deducted  from  the  gross  earnings  were  proper  and  cor- 
rect as  they  appeared  therein,  prima  facie  established  the 
items  involved  in  the  accounting.  The  facts  and  circum- 
stances were  competent  proof  on  the  subject  and  warranted 
the  trial  court  in  concluding  that  the  items  Backer  reported 
and  directed  to  be  charged  as  expenses  should  be  deducted 
from  the  gross  earnings.  The  court  properly  allowed  them 
and  awarded  plaintiff  a  judgment  for  the  balance  due  him  on 
the  amounts  collected  and  paid  before  September  1,  1910, 
and  for  the  amount  earned  before  but  collected  after  that 
date. 

By  the  Court. — Judgment  affirmed. 


Illinois  Steel  Company,  Appellant,  vs.  Rooall  and  oth- 
ers, Respondents. 
October  S& — November  17,  19H. 

Ejectment:  Abatement  af  action:  Death  of  defendant:  Bringing  in 
real  VO'Tties  in  interest. 

1.  An  action  of  ejectment  abates  on  the  death  of  the  sole  defendant 

and  occupant  of  the  premises,  and  cannot  be  revived  against  his 
heirs  or  personal  representatives  claiming  only  as  such. 

2.  Where  a  defendant  in  ejectment  transfers  his  interest  and  the 

possession  of  the  land,  he  becomes  a  mere  nominal  party  and 
the  transferees  become  the  real  parties  in  interest,  liable  to  be 
made  defendants  at  any  time  under  sec.  2801,  Stats.;  and  the 
right  to  have  such  real  parties  in  interest  made  defendants  is 
not  impaired  by  death  of  the  nominal  party. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Turnejr,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

Ejectment     The  plaintiff  appeals  from  an  order  denying 
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an  application  to  revive  the  action.  It  appeared  from  the 
moving  papers  that  the  action  was  commenced  in  1896  against 
Martin  Warras  and  Mary  Warras,  his  wife,  who  were  then 
occupying  the  premises  in  dispute;  that  they  both  died  at 
some  time  shortly  prior  to  February,  1911,  the  said  Martin 
Warras  being  intestate ;  that  they  left  eight  children  surviving 
them  who  claim  an  interest  in  said  property  as  heirs  at  law 
of  Martin  Warras ;  that  Joseph  Rogall  and  Mary  Bogall,  his 
wife,  are  in  actual  possession  of  the  premises,  claiming  an  in- 
terest therein  as  successors  in  interest  of  Martin  and  Mary 
Warras.  On  these  facts  the  plaintiff  moved  to  revive  the  ac- 
tion against  the  Bogalls  and  the  eight  heirs  at  law  of  Martin 
Warras.  It  further  appeared  by  an  affidavit  filed  on  behalf 
of  the  defendants  that  the  original  defendant,  Martin  War- 
ras, survived  his  wife,  Mary,  and,  prior  to  his  own  death, 
transferred  his  interest  in  the  property  in  question  to  one 
Mary  Rogall,  who  in  turn  transferred  the  same  to  the  said 
Joseph  Rogall  and  Mary  Bogall,  and  that  said  Bogalls  are  in 
possession  claiming  to  be  the  owners  thereof. 

For  the  appellant  there  was  a  brief  by  Theodore  Kron- 
shage,  Jr.,  John  II.  Paul,  and  John  W.  McMillan,  and  oral 
.argument  by  Mr,  McMillan. 

For  the  adult  respondents  there  was  a  brief  by  Fiebing  & 
KiUilea,  H.  J.  KilUlea,  and  Moritz  Wittig,  and  oral  argu- 
ment by  Mr.  Wittig. 

For  the  infant  respondents  the  cause  was  submitted  on  the 
brief  of  Otto  Dorner,  guardian  ad  litem. 

WiKSLow,  C.  J.     In  this  case  it  is  held : 

1.  The  action  of  ejectment  does  not  survive  the  death  of 
the  sole  defendant  and  occupant  of  the  premises  (Farrall  v. 
Shea,  66  Wis.  561,  29  K  W.  634),  hence  it  cannot  be  revived 
against  heirs  at  law  or  personal  representatives  claiming  only 
as  such.  The  motion,  therefore,  was  properly  denied  so  far 
as  the  heirs  at  law  of  Martin  Warras  are  concerned. 
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2.  As  soon  as  Martin  Warras  in  his  lifetime  transferred 
his  interest  to  the  Bogalh  and  they  took  possession  Warras 
became  a  mere  nominal  party  and  the  Rogalls  became  the  real 
parties  in  interest  liable  to  be  made  defendants  at  any  time, 
under  sec.  2801,  Stats.  Manifestly  the  death  of  a  mere 
nominal  party  could  not  impair  the  plaintiffs  right  to  have 
the  real  parties  in  interest  made  defendants.  Therefore  the 
court  should  have  ordered  the  Eogalls  to  be  brought  in  as  de- 
fendants and  the  action  to  continue  as  to  them. 

By  the  Court. — That  portion  of  the  order  refusing  to  re- 
vive the  action  as  to  the  heirs  at  law  of  Martin  Warras  and 
Mary  Rogall  (mother  of  Joseph  RogalC)  is  affirmed  with  $25 
costs,  and  the  remainder  of  the  order  is  reversed  and  the  ac- 
tion remanded  with  directions  to  enter  an  order  bringing  in 
Joseph  Bogall  and  Mary,  his  wife,  as  defendants,  and  con- 
tinuing the  action  as  to  them.  Plaintiff  to  recover  against 
the  Eogalls  last  named  the  fees  of  the  clerk  of  this  court^ 


Statb  ex  bbl.  Hustino  vs.  Boabb  of  State  Canvassbbb 

and  others. 

Vecemher  9 — December  11,  19H. 

Elections:  Returns:  Canvass:  Time  for  completion  not  affected  'by  re- 
count proceedings:  Construction  of  statutes:  Constitutional  law: 
Mandamus. 

1.  It  Is  tlie  duty  of  the  court  to  firmly  maintain  Its  own  function,  but 

not  trespass  upon  that  of  the  legislature.  The  former  requires 
solution  of  doubts  respecting  legislative  purpose  intended  to  be 
embodied  In  an  enactment  and  the  pronounced  result  becomes,  in 
effect,  written  Into  such  enactment 

2.  If  by  Judicial  construction  a  legislative  enactment  embodies  a  pur- 

pose which  Is  unconstitutional  it  must  be  condemned. 

I  The  mandate  of  this  court  In  Illinois  Steel  Co.  v.  Rogall  was 
amended  so  as  to  read  as  above,  on  February  9,  1915. — Rep. 
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3.  If  part  of  an  enactment  is  unconstitutional  and  the  remainder  is 

not,  and  is  reasonably  complete  by  itself,  and  the  former  was 
not  such  inducement  to  the  entirety  but  what  the  latter  might, 
within  reasonable  probability,  have  been  enacted  by  itself,  to 
that  extent  it  should  be  approved  and  otherwise  disapproved. 

4.  If  a  legislative  enactment  is  so  uncertain  that  the  court  cannot  de- 

termine with  any  reasonable  degree  of  certainty,  what  its  pur- 
pose was,  or  if  it  be  so  incomplete  that  it  cannot  be  executed,  it 
must  be  condemned  as  void. 
6.  In  construing  an  ambiguous  legislative  enactment  some  estab- 
lished rules  are  to  be  observed  as  unwritten  law  with  all  the  force 
of  written  law,  and  among  them: 

(a)  No  attempt  to  read  a  legislative  enactment  difterent  from 
its  plain  words  and  evident  meaning  on  its  face  is  legitimate,  if 
so  read  it  "leads  to  no  absurd  consequences.'' 

(b)  There  should  be  real  uncertainty  of  meaning  found  in  a 
legislative  enactment  before  resorting  to  reading  it  by  aid  of 
rules  for  judicial  construction. 

(c)  Whether  the  meaning  of  words  of  an  enactment  are  plain 
is  to  be  determined  with  reference  to  the  connections  in  which 
they  are  used,  the  subject  dealt  with,  the  circumstances  at  the 
time,  and  the  object  in  view. 

(d)  The  term  "and  leads  to  no  absurd  consequences"  requireg 
the  rule  that  ambiguity  requiring  judicial  construction  may  as 
well  arise  from  applying  the  literal  sense  of  words  to  the  subject 
dealt  with  as  from  uncertainty  of  the  words  themselves. 

(e)  An  intent,  however  apparent,  which  cannot  reasonably  be 
read  out  of  a  legislative  enactment,  should  not  be  adopted,  but  an 
Intent,  however  absurd,  which  can  be  so  read  and  shows  clearly 
the  legislative  purpose  beyond  reasonable  doubt,  must  be  adopted 
regardless  of  the  effect  upon  validity. 

(f)  The  very  letter  of  an  enactment  may  be  violated  to  carry 
out  a  manifest  legislative  intent,  so  long  as  it  can  be  found  ex- 
pressed within  the  reasonable  scope  of  the  language  used. 

(g)  Where  there  is  irreconcilable  conflict  between  a  legislative 
enactment  and  an  earlier  law,  a  presumption  arises  of  a  purpose 
to  modify  or  repeal  the  latter;  but  that  is  rebuttable  by  circum- 
stances and,  among  them,  that  the  existing  law  constitutes  an 
entire  system  and  the  later  enactment  would  render  the  en- 
tirety unconstitutional  or  absurd. 

6.  Under  sec.  1,  art  XIII,  of  the  state  constitution,  the  political  year 
of  the  state  commences  on  the  first  Monday  of  January  of  such 
year  and  all  constitutional  officers  elected  at  the  November  elec- 
tion in  any  year  are  required  to  be  circumstanced  to  take  up  their 
respective  offices  at  such  time. 


Digitized  by 


Google 


218         SUPREME  COURT  OF  WISCONSIN.      [Dec, 
State  ex  rel.  Husting  v.  Board  of  State  Canvassers,  159  Wis.  216. 

7.  The  legislative  plan  for  accomplishing  the  requirement  mentioned 

in  the  last  foregoing  paragraph,  as  embodied  in  ch.  5,  Stats.,  un- 
disturbed by  ch.  328,  Laws  of  1911,  inserted  in  said  chapter  at 
sec.  86,  does  not  admit  of  any  change  which  would,  or  might 
probably  prevent  such  accomplishment. 

8.  Such  legislative  plan  contemplates  a  fixed  limit  of  time  for  a 

county  clerk  to  complete  the  canvass  of  election  district  returns, 
to  decide  upon  the  result,  to  issue  certificates  of  election  to 
county  officers  found  elected,  and  to  make  returns  of  the  result 
of  the  election  as  to  state  officers  to  the  secretary  of  state. 

9.  The  statute  requires  the  entire  result  of  the  county  canvass  to  be 

covered  by  a  single  decision  and  the  result,  as  to  the  state  of- 
ficers, to  be  included  in  a  single  return. 

10.  The  duty  n  vne  county  canvassing  board,  independently  of  the 

law  of  1911,  is  purely  ministerial;  it  is  required  to  obtain  posses- 
sion ef  the  district  Returns  within  the  time  specified;  it  may 
have  a  remedy  by  mandamus  to  enable  it  to  do  so,  if  necessary, 
and  may  be  compelled  by  mandamus,  if  necessary,  to  complete 
its  work  within  the  required  time. 

11.  The  statute  requires  the  secretary  of  state  and  state  canvassing 

board  to  obtain  possession  of  the  county  results  by  the  time  fixed 
by  statute  for  commencement  of  continuous  work  of  making  the 
state  canvass,  to  complete  it,  file  the  decision  and  issue  certifi- 
cates of  election  in  the  time  limited  by  statute. 

12.  Sec.  86,  Stats.  1913,  cannot  be  restrained  so  as  to  affect  some  of- 

ficers and  not  others;  it  includes  all  so  plainly  as  to  preclude  any 
different  meaning  being  adopted 'by  construction. 

13.  Sec.  86,  Stats.  1913,  cannot  be  given  such  effect  as  to  prevent  mak- 

ing the  county  canvasses  and  state  canvass  within  the  time  re- 
quired by  law,  as  that  would  be  liable  to  prevent  newly  elected 
officers  from  taking  their  respective  offices  on  the  first  Monday 
of  the  political  year. 

14.  If  the  legislative  purpose  was  as  indicated  in  sec.  86  in  its  letter 

so  far  as  it,  if  executed,  would  prevent  a  county  canvass  and  the 
state  canvass  from  being  completed  within  the  time  fixed  by  stat- 
ute, it  is  unconstitutional. 

15.  If  the  legislature  did  not  intend  the  law  of  1911  to  be  restrained 

so  as  not  to  impair  the  efficiency  of  the  existing  law,  the  purpose 
is  too  much  involved  in  obscurity  to  be  discoverable  with  the 
reasonable  degree  of  certainty  essential  to  effect  being  given 
thereto. 

16.  No  effect  can  be  given  to  a  legislative  enactment,  however  broad 

its  provisions,  further  than  to  harmonize  it  with  existing  law 
which  is  necessary  to  a  constitutional  requirement,  and  if  a  law 
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be  held  to  have  been  intended  otherwise  the  court  must  declare 
it  void  for  uncertainty  or  unconstitutionality. 

17.  The  statute  requiring  the  state  canvassing  board  to  complete  its 

work  within  a  specified  time  is  directory,  to  the  extent  that  it 
may  continue  to  a  finality  after  expiration  of  the  time,  but  it  has 
no  discretion  to  delay  by  adjournments  or  for  anything  but  pro- 
ceedings to  compel  transmission  of  the  county  returns,  and,  in 
case  of  delays  otherwise,  it  may  be  coerced  by  the  mandamus 
remedy. 

18.  Under  sec.  94e,  Stats.  1913,  the  state  board  of  canvassers  must 

make  its  decision  from  the  county  returns  mentioned  in  sub.  1, 
sec.  87,  and  from  such  returns  only.  The  statute  contemplates 
but  one  return  and  that  to  be  an  entirety. 

[Syllabus  by  Mabshall^  J.] 

Bab>£s,  J.,  and  Winslow,  C.  J.,  dissent 

This  was  a  mandamus  action  instituted  by  an  alleged  sno- 
cessful  candidate,  at  the  November  election,  1914,  for  the 
office  of  United  States  senator  for  Wisconsin,  to  compel  cer- 
tain boards  of  coimty  canvassers  to  complete  the  canvass  of 
original  returns  from  the  several  election  precincts  in  their 
respective  counties  without  waiting  upon  the  result  of  recount 
proceedings  imder  sec.  86  of  the  Statutes,  and  to  deliver  the 
duly  certified  results  to  their  respective  county  clerks;  and 
to  compel  such  county  clerks  to,  thereupon,  transmit  such  cer- 
tified results,  in  due  form,  to  the  secretary  of  state  as  re- 
quired by  statute;  and  to  compel  the  State  Board  of  Can- 
vassers and  secretary  of  state  to  perform  their  duties  as  to 
acquiring  possession  of  such  certified  results,  and  such  State 
Board  of  Canvassers  to  proceed,  diligently,  to  canvass  such 
returns  and  complete  the  duties  prescribed  by  sees.  94  to  946, 
Stats.,  inclusive,  as  therein  prescribed,  without  waiting  upon 
termination  of  proceedings  under  said  sec.  8fi,  Stats. 

Such  proceedings  were  duly  had  in  the  action  that,  as  to 
each  of  the  defendants,  the  question  was  raised  of  whether  a 
county  board  of  canvassers,  under  sec.  81,  Stats.,  and  the 
State  Board  of  Canvassers,  imder  sec.  93,  Stats.,  are  required 
to  perform  their  respective  duties  without  awaiting  the  re- 
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suit  of  proceedings  under  said  sec.  86,  Stats.  If  the  affirma- 
tive should  prevail  peremptory  writs  of  mandamus  should 
issue  as  prayed  for. 

For  the  relator  there  was  a  brief  by  Johri  A.  Aylward,  M.  B. 
Olbrich,  and  ir.  H.  Timlin,  Jr.,  and  a  separate  brief  by 
I'imlin,  Dean  &  Nebel  and  W.  H.  Timlin,  Jr.,  and  the 
cause  was  argued  orally  by  Mr,  Olbrich,  Mr.  Aylward,  and 
Mr.  Timlin.  They  argued,  among  other  things,  that  the 
recount  statute  in  question  has  no  application  to  a  recount 
of  the  ballots  cast  for  United  States  senator.  Sec.  86,  Stats. 
1913,  had  its  origin  in  sec.  234a,  IIow.  Ann.  Stats.  Mich. 
Supp.  1883-1890.  Having  been  taken  from  Michigan,  its 
construction  was  taken  with  it  and  became  a  part  of  the 
law  of  this  state.  State  v.  Pahst,  139  Wis.  561,  121  N, 
W.  351;  Staie  v.  Bullen,  143  Wis.  512,  128  N.  AV.  109 
Koepp  V.  Nat.  E.  &  8.  Co.  151  Wis.  302,  312,  130  N.  W, 
179 ;  Kranz  v.  IVis.  T.  Co.  155  Wis.  40,  44, 143  N.  W.  1049 
Manitowoc  C.  P.  Co.  v.  M.,  O.  B.  &  N.  W.  R.  Co.  135  Wis. 
94,  102,  115  N.  W.  390.  It  had  received  in  Michigan  a  con- 
struction which  expressly  excluded  its  application  to  a  repre- 
sentative or  senator  in  Congress*  Belknap  v.  Board  of  Can- 
vassers, 94  Mich.  516,  54  N.  W.  376.  See,  also,  Weston  v. 
Probate  Judge,  69  Mich.  600,  37  N.  W.  698 ;  Naumann  v. 
Board  of  City  Canvassers,  73  Mich.  252,  41  K  W.  267 
\yheeler  v.  Board  of  Canvassers,  94  Mich.  448,  53  N.  W. 
914;  Vance  v.  Board  of  Canvassers,  95  Mich.  4G2,  54  N.  W. 
1084.  The  delays  possible  under  the  statute  demonstrate 
that  it  has  no  application  to  United  States  senator.  Staie 
ex  rel.  Kustermann  v.  Board  of  State  Canvassers,  145  Wis. 
294,  307,  315,  130  K  AV.  489;  State  ex  rel.  Kletzsch  v. 
Widule,  158  Wis.  387,  149  N,  W.  212;  McCrary,  Elections 
(4th  ed.)  §  302.  To  apply  the  statute  to  United  States  sena- 
tor would  require  a  physical  impossibility  or  deny  relator  a 
constitutional  right. 
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The  Attorney  Oeneral,  for  the  defendant  State  Board  of 
Canvassers,  cited  36  Cyc.  1160 ;  McCrary,  Elections  (4th  ed.) 
§  282;  16  Cyc.  383,  384;  State  ex  rel.  Kustermann  v.  Board 
of  State  Canvassers,  146  Wis.  294,  130  N.  W.  489 ;  Oille- 
land  V.  Schuyler,  9  Kan.  669;  Newton  v.  Board  of  Catwass- 
ers,  94  Mich.  455,  53  N.  W.  1043;  McKenzie  v.  Board  of 
City  Canvassers,  70  Mich.  147,  38  N.  W.  11 ;  May  v.  Board 
of  Canvassers,  94  Mich.  505,  54  K  W.  377;  Packard  v. 
Board  of  Canvassers,  94  Mich.  450,  63  N.  W.  934;  Oarth  v; 
Campbell,  130  Mich.  283,  89  N.  W.  950;  Stockton  v.  Powell, 
28  Fla.  1,  10  South.  688;  State  v.  Gibbs,  13  Fla.  66;  Att'y 
Oen.  v.  Board  of  County  Canvassers,  64  Mich.  607,  31  N.  W. 
639 ;  Smith  v.  Lawrence,  2  S.  Dak.  186,  49  N.  W.  7 ;  Board 
of  Education  v.  ^Yelch,  61  Kan.  792,  33  Pac.  654;  State  ex 
rel.  Reybum  v,  Ringo,  42  Mo.  App.  115 ;  Mullins  v.  McKeel, 
24  Ky.  L.  Rep.  402,  68  S.  W.  643 ;  Belknap  v.  Board  of 
State  Canvassers,  96  Mich.  155,  54  N.  W.  696;  AtVy  Oen. 
ex  rel  Bashford  v.  Barstow,  4  Wis.  567,  797. 

L.  O.  Wheeler,  for  the  defendant  Board  of  Canvassers  of 
Milwaukee  County. 

A.  C.  Umbreit,  for  the  defendant  McOovem. 

The  cause  was  submitted  to  the  court  for  determination 
and  because  of  the  exigency  involved  the  following  decision 
reached  by  the  court  was  rendered  without  delaying  for  the 
purpose  of  preparing  an  opinion,  resting  the  matter  in  pros- 
senti  by  a  brief  statement  of  reasons,  that  to  be  followed  later 
by  an  opinion. 

The  court  considers  that  the  several  challenges  of  the  claim 
that  the  various  boards  of  canvassers  should  proceed  to  per- 
form, diligently,  their  respective  duties,  as  contended  on  be- 
half of  the  relator,  should  be  overniled,  basing  such  decision 
on  this,  in  detail : 

Sub.  1,  sec.  87,  Stats.,  requires  the  result,  as  to  any  county, 
of  the  election  therein  of  officers  mentioned  in  such  section  to 
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be  sent  by  the  county  clerk  of  such  county,  duly  certified,  to 
the  secretary  of  state  within  the  time  specified  in  such  section, 
and  it  cannot  be-  delayed  to  wait  upon  the  result  of  proceed- 
ings under  sec.  86,  Stats.,  and  if  such  duty  shall  be  omitted 
the  right  to  a  remedy  by  mandamus  arises  to  compel  per- 
formance ;  though  reasonable  time  may  be  allowed  to  comply 
with  the  writ, — ^not  delaying  to  complete  proceedings  under 
such  section  so  as  to  prejudice  reasonable  performance  under 
said  sub.  1,  sec.  87,  Stats.  Such  undue  delay  would  not  be 
legally  justifiable. 

Under  sec.  94e^  Stats.,  the  canvassing  board  must  make  its 
determination  from  the  returns  mentioned  in  sub.  1,  sec.  87, 
Stats.,  and  from  such  returns  only.  The  statute  contemplates 
but  one  return  from  each  county  and  not  returns  in  sections. 

Sub.  2,  sec.  94,  Stats.,  requires  the  secretary  of  state  to  se- 
cure returns  to  be  made  as  contemplated  by  sub.  1,  sec.  87, 
and  in  case  of  omission  so  to  do  by  the  time  mentioned  in 
sub.  2,  sec.  94,  Stats.,  a  right  arises  to  a  remedy  by  mandamus 
to  compel  performance  of  that  duty. 

Sub.  1  and  2,  sec.  94a^  Stats.,  requiring  the  State  Board  of 
Canvassers  to  meet  on  the  1st  day  of  December  succeeding  a 
general  election  for  the  purpose  of  canvassing  the  returns  and 
determining  the  result  of  such  election  and  to  perform  its  du- 
ties as  such  canvassers,  subject  to  the  right  to  adjourn  for  not 
more  than  ten  days  in  all,  is  unaffected  by  sec.  86,  Stats., 
though  it  is  directory,  in  that  the  board  does  not  lose  jurisdic- 
tion to  perform  such  duty  by  not  completing  its  work  without 
delaying  to  receive  completed  returns;  but  its  duty  is  to  pro- 
ceed diligently  to  the  end ;  securing  possession  of  any  missing 
returns  as  speedily  as  practicable.  Such  duty  is  absolute  and 
unaffected  by  pendency  of  proceedings  under  ^'c.  86,  Stats. 
In  case  of  neglect  to  perforni  such  duty  a  right  arises  to  a 
remedy  by  mandamns  to  compel  performance,  though  reason- 
able time  may  be  allowed  to  make  return  to  the  writ,  delay 
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because  of  proceedings  under  sec  86,  Stats.,  not  being  legally 
justifiable. 

Time  for  permissible  delay  of  the  state  canvass  having  ex- 
pired ; 

By  the  Cmirt, — Ordered,  that  peremptory  writs  of  manr 
damus  be  issued  in  accordance  with  the  foregoing,  due  return 
to  be  made  to  such  writs  with  all  convenient  speed  and  not 
later  than  the  15th  day  of  December,  1914;  that  the  motion 
to  quash  the  alternative  writ  be  denied,  and  that  the  demur- 
rer to  the  returns  be  sustained. 

The  following  opinions  were  filed  January  12,  1914: 

Conformable  to  the  purpose  as  aforesaid  of  following  at  a 
later  time  the  decision  by  an  opinion  covering  the  questions 
involved  in  the  cause  and  discussed  by  counsel  in  submitting 
it,  this  has  been  agreed  to  so  far  as  stated  impersonally : 

Makshaix,  J.  Upon  the  court  in  this  cause  devolved  the 
duty  of  determining  the  legislative  intent,  if  possible,  with 
any  reasonable  degree  of  certainty,  embodied  in  ch.  328,  Laws 
of  1911  (sec.  86,  Stats.),  and  if  that  should  be  accomplished, 
perhaps,  to  determine  to  what  extent  the  enactment  is  consti- 
tutional and  how  it  applies  to  the  facts  required  to  be  dealt 
with  in  the  particular  case,  and  if  that  should  not  be  accom- 
plished, to  adjudge  the  act  void  for  insolvable  indefiniteness. 

The  field  of  duty  suggested  is  the  very  highest  and  the  most 
onerous  incident  to  the  supreme  judicial  function.  While  it 
requires  a  superlative  degree  of  respect  for  the  lawmaking 
power,  it  calls  for  a  correlative  degree  of  appreciation  of  the 
trust  reposed  here  in  respect  to  the  matter,  and  of  industry 
and  courage  to  fully  discharge  it,  regardless  of  the  wishes  of 
immediate  parties  to  the  litigation,  or  of  any  person  or  num- 
ber of  persons,  and  regardless  of  consequences  to  the  personal 
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instrumentalities  here.  The  individual  is  here  today,  to- 
morrow, comparatively  speaking,  another  is  in  his  place ;  but 
the  court  lives  on  in  its  great  impersonality,  vindicating  the 
vnsdom  which  founded  our  system  of  government  according 
as  the  design  of  it  shall  be  appreciated  and  those  who  give  it 
vitality  come  up  to  the  ideal  standard  contemplated  by  the 
designers.  No  other  attempt  at  a  popular  system  has  been 
enduring  because  no  other  system  has  had  within  itself  the 
means,  without  violence,  of  remedying  every  defect  which 
time  and  experience  might  develop  or  changed  conditions  re 
quire.  There  is  no  element  in  our  system  so  vital  to  its  effi- 
ciency for  insuring  to  the  people  continued  and  full  posses- 
sion of  their  rights,  as  the  independent  division  of  the  whole, 
vitalized  by  instrumentalities  selected  by  the  people,  and  an- 
swerable for  the  fidelity  with  which  they  perform  their  sol- 
emn obligation,  only  to  the  people.  The  restiveness  some- 
times observed,  even  in  the  learned  profession  of  law,  and 
often  outside  of  it,  because  of  the  exercise  of  this  particular 
function  so  as  to  produce  results  contrary  to  individual  or 
factional,  and  sometimes  popular  notions,  is  rather  evidence 
of  defective  conception  of  "that  fundamental  instrument 
under  which  all  enjoy  all  the  rights  most  dear  to  freemen, 
and  to  the  support  of  which  we  are  bound  by  the  most  solenm 
obligations  which  can  possibly  be  imposed  upon  members  of 
a  social  political  organization,"  than  of  usurpation  or  faulty 
administration. 

Perhaps  it  takes  long  judicial  experience  to  appreciate  how 
very  important  it  is  to  have  an  independent  authority  to  de- 
termine from  the  mass  of  things  coming  from  legislative  ac- 
tivity, what  is  legitimate  and  what  is  not,  what  is  understand- 
able and  what  is  not,  and  what  fits  into  existing  law  so  as  to 
be  capable  of  being  administered,  and  what  does  not.  In 
this  mass  of  things  there  are  bound  to  be  omissions,  ambigui- 
ties, inconsistencies,  contradictions  within  and  between  the 
within  and  the  without,  and  sometimes  violations  of  funda- 
mental law.     It  was  from  that  viewpoint  that  the  power  to 
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do  what  we  are  called  upon  to  do  in  this  case,  was  created  and 
lodged  here.  The  necessity  for  activity  of  that  power  has 
grown  very  much  in  recent  years,  as  the  apparent  and  real 
necessity  for  regulation  of  things  has  been  vitalized  by  a  rap- 
idly increasing  mass  of  legislation,  and  perhaps  by  methods 
which  have  been  very  deterrent  of  individual  study  of  enact- 
ments by  those  responsible  for  their  appearing  upon  the  stat- 
ute books. 

The  field  of  the  judicial  function  in  dealing  with  such  a 
law  as  we  have  before  us,  is  closely  fenced  about.  The  court, 
while  firmly  maintaining  its  own  fimction,  must  not  pass  be- 
yond into  the  domain  of  legislative  power.  For  the  purpose 
of  getting  the  sense  out  of  an  enactment,  which  the  legisla- 
ture purposed  putting  into  it,  not  substituting  some  different 
sense  therefor,  or  putting  sense  into  the  enactment  where 
none  can  be  evolved  from  it,  words  may  be  transferred,  or  re- 
jected as  surplusage,  or  given  a  very  restrictive  or  compre- 
hensive meaning,  according  to  the  evident  intent,  or  supplied 
where  manifestly  in  place  by  necessary  or  reasonable  impli- 
cation, and  other  liberties  may  be  taken  with  an  enactment, 
where  necessary  to  solve  uncertainty,  so  long  as  the  effort 
goes  no  further  than  to  reasonably  read  out  of  the  legislative 
language  that  which  was  intended  to  be  placed  therein,  and 
was  discoverably  so  placed.  Eut  after  exhausting  all  rea- 
sonable efforts  to  that  end,  if  the  discovered  sense  violates 
constitutional  restrictions,  the  court  must  put  its  stamp  of 
disapproval  on  it.     It  has  no  discretion  in  the  matter. 

If  the  law,  given  effect  in  its  letter,  would  lead  to  conse- 
quences absurd  or  so  unreasonable  that  by  no  fair  probability 
was  it  so  intended,  yet  a  meaning  from  another  viewpoint 
can  be  seen  in  the  language  which  would  avoid  such  conse- 
quences, and  may  probably  have  been  intended,  that  should 
be  adopted.  But  if  some  parts  of  an  act  are  bad,  funda- 
mentally, or  otherwise  incapable  of  execution,  yet  such  parts 
were  not  so  far  the  inducement  to  the  entirety  that  the  legis- 
lature would  probably  not  have  enacted  the  balance  by  itself, 
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then  the  residue  is  to  be  approved  and  the  invalid  or  fatally 
indefinite  or  contradictory  parts  condemned.  If  the  enact- 
ment is  so  uncertain  that  the  court  is  unable  to  determine, 
with  any  reasonable  degree  of  certainty,  what  the  legislature 
intended,  or  it  is  so  incomplete  that  it  cannot  be  executed, 
there  is  no  other  course  open  but  to  condemn  it  as  void  for 
uncertainty,  as  this  court  has  done  on  other  occasions,  and 
other  courts  have  done  so  often  that  the  duty  in  that  regard 
has  become  a  matter  of  unwritten  law.  Norton  v.  Reed,  6 
Wis.  522 ;  State  v.  Wentler,  76  Wis.  89,  44  K  W.  841,  45  K 
W.  816 ;  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §  86  and 
cases  cited.  As  well  said  in  State  ex  rel.  Crow  v.  West  Side 
St.  R.  Co.  146  Mo.  155,  47  S.  W.  959 : 

"An  act  of  the  legislature,  to  be  enforceable  as  a  law,  must 
prescribe  a  rule  of  action,  and  such  rule  must  be  intelligibly 
expressed.  ...  It  is  manifest  that  an  act  of  the  legislative 
department  cannot  be  enforced  when  its  meaning  cannot  be 
determined  by  any  known  rules  of  construction.  The  courts 
cannot  venture  upon  the  dangerous  path  of  judicial  legisla- 
tion to  supply  omissions,  or  remedy  defects  in  matters  com- 
mitted to  a  co-ordinate  branch  of  the  government.  It  is  far 
better  to  wait  for  necessary  corrections  by  those  authorized  to 
make  them,  or,  in  fact,  for  them  to  remain  unmade,  however 
desirable  they  may  be,  than  for  judicial  tribunals  to  tran- 
scend the  just  limits  of  their  constitutional  powers." 

We  may  well  state  here  a  few  familiar  rules  governing  the 
subject  of  interpretation  and  construction  of  statutes.  They 
are  a  part  of  the  unwritten,  and  as  binding  on  courts  as  writ- 
ten, law. 

(1)  A  statute  is  not  to  be  viewed  as  if  it  were  open  to  con- 
struction as  matter  of  course.  That  is  the  first  and  primary 
rule  for  judicial  guidance.  It  has  been  most  commonly 
phrased  as  by  Vattel  (Law  of  Xations,  book  2,  §  263)  : 

'"It  is  not  allowable  to  interpret  what  has  no  need  of  inter- 
pretation. .  .  .  When  the  meaning  is  evident  and  leads  to 
no  absurd  conclusion,  there  can  be  no  reason  for  refusing  to 
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admit  the  meaning  the  words  naturally  present.  To  go  else- 
where in  search  of  conjecture,  in  order  to  restrict  or  extend 
them,  is  but  an  attempt  to  elude  them."  "Such  a  method  if 
once  admitted  would  be  exceedingly  dangerous,  for,  there 
would  be  no  law  however  definite  and  precise  in  its  language, 
which  might  not,  by  interpretation,  be  rendered  useless." 

*  Thus  it  is  clear,  that  need  for  construction  takes  hold  where 
uncertainty  of  legislative  meaning  begins. 

(2)  Like  all  rules  laid  down  in  concise  general  terms  in 
the  old  legal  classics,  the  meaning  of  the  foregoing  basic  pre- 
cept has  required  and  received  elucidation  which  is  a  vital 
feature  of  it  "Words  which  are  plain"  do  not  mean,  neces- 
sarily, in  their  literal  sense.  Language  has  a  scope  of  mean- 
ing which  includes  literal  sense, — that  is  a  common  ordinary 
meaning, — and  a  broader  or  restrictive  meaning,  according 
to  the  connections,  subject  dealt  with,  and  objects  in  view. 
So  whether  words  are  plain  or  not,  is  to  be  viewed  with  ref- 
erence to  all  these  matters.  If  the  meaning  is  manifest,  it 
must  be  taken  regardless  of  consequences,  whether  beneficial 
or  harmful  or  fundamentally  bad  or  fatally  uncertain. 

(3)  The  term  "and  leads  to  no  absurd  consequences"  is 
important  In  explanation  of  that  feature  we  have  the  sub- 
sidiary rule  that,  while  ambiguity  is  an  absolute  condition  of 
construction,  it  may  as  well  arise  from  application  of  words 
to  their  associates,  the  subject  dealt  with,  or  object  to  be  at- 
tained, in  legislative  contemplation, — some  or  all  of  these 
features,  as  from  literal  sense. 

(4)  While  it  is  presumed  that  simple  words  used  in  a  leg- 
islative enactment  were  intended  to  be  taken  in  their  com- 
mon ordinary  sense ;  and  that,  in  general,  such  is  to  prevail, — 
{Absoluta  sententia  expositore  non  indiget), — ^it  is  rebuttable 
in  several  ways,  particularly  by  the  principle  that,  the  legis- 
lature, if  it  can  possibly  be  avoided,  is  not  to  be  convicted  of 
intending  absurd  results  or  such  unreasonable  consequences 
as  would  shock  one's  common  sense ;  but  neither  rules  of  lan- 
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guage  nor  of  law  can  properly  be  violated  to  avoid  such  pen- 
alty, whether  it  be  public  condemnation  for  an  oppressive  en- 
actment or  judicial  nullification. 

(5)  The  extent  to  which  the  court  may  go  before  reaching 
the  result  suggested  is  very  great,  if  it  keeps  in  mind,  as  the 
chief  guide,  effectuation  of  the  legishitive  intent ;  but  that  in- 
tent must  be  read  out  of  the  law,  either  by  looking  at  the 
words  themselves  or  at  them  in  the  light  of  the  characterizing 
features  we  have  mentioned.  An  intent,  however  manifest, 
not  discovered  in  the  law  and  capable  of  being  vitalized  with- 
in the  scope  of  it  and  fundamental  restraints,  must  fail.  As 
said  by  Lord  Campbell  in  Coe  v.  Latvrance,  1  El.  &  B.  516, 
and  often  approved  by  this  and  other  courts :  "I  really  cannot 
doubt  what  the  legislature  intended  to  do :  but  they  have  not 
carried  it  into  effect.  •  .  .  It  is  better  that  we  should  adhere 
to  the  words  they  have  used,  than  that  we  should  strive  to 
amend  it."  Also  by  Lord  Texterdex  in  Rex  v.  Barham, 
8  Bam.  &  C.  90 :  "It  is  better  to  abide  by  this  consequence 
than  to  put  uj)on  it  a  construction  not  warranted  by  the  words 
of  the  act,  in  order  to  give  effect  to  what  we  may  suppose  to 
have  been  the  intention  of  the  legislature."  However,  the 
very  letter  of  an  enactment  may  be  violated  to  carry  out  a 
manifest  legislative  purpose,  so  long  as  the  reasonable  mean- 
ing be  not  overstepped. 

(6)  Within  the  principle  last  stated,  where  there  is  an 
irreconcilable  conflict  between  the  api)arent  meaning  of  an 
enactment  and  that  of  existing  statutes,  a  presumption  arises 
that  the  legislature  contemplated  no  such  result;  but  rather 
that  the  earlier  law  should  be  regarded  as  repealed  or  modi- 
fied so  as  to  preserve  harmony;  but  that  is  rebuttable,  effi- 
ciently, in  several  ways,  at  lea^t  so  as  to  produce  fatal  uncer- 
tainty, particularly  where  the  existing  law  consists  of  a 
system,  perfect  in  itself  as  regards  producing  .constitutional 
results,  and  the  new  feature  very  seriously  interferes  there- 
with and  might  do  so  fatally.     If  the  fact  be  that,  given  ef- 
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feet,  an  apparent  purpose  would  appear  to  disturb  an  estab- 
lished system  of  written  law,  covering  a  vital  field  in  our 
system  of  goveniment — such  as  the  reasonably  speedy  deter- 
mination, prima  facie  at  least,  of  the  result  of  the  election  of 
l>erson8  to  fill  the  various  United  States,  state,  and  county 
offices, — the  fact  that  such  effect  would  be  very  remote  does 
not  efficiently  neutralize  the  infimiity.  If  such  might  be  the 
legislative  elTect  without  any  fatal  abuse,  though  quite  im- 
probable, that  constitutes  an  infirmity  which  only  the  legis- 
lature can  cure.     Fifield  v.  Close,  15  Mich.  505. 

(7)  If  after  judicial  labor  to  so  construe  a  law  shall  have 
been  exhausted,  and  some  part  of  the  enactment  still  is  fatally 
uncertain  or  fundamentally  bad,  yet  the  rest  of  it  constitutes, 
bv  itself,  a  legitimate  idea  within  legitimate  intention,  and  it 
shall  appear  that  tlie  valid  part  would  have  been  enacted  had 
it  been  appreciated  that  the  other  part  was  invalid,  the  one 
may  be  saved  and  the  other  not. 

The  foregoing  observations  and  statement  of  principles,  I 
have  thought  best  to  place  in  this  opinion  as  a  preliminary  to 
search  for  the  legislative  meaning  of  the  act  of  1911,  in  ques- 
tion, and,  if  such  search  be  successful,  the  extent  to  which 
such  meaning  can  be  legitimately  given  effect. 

If  one  approaches  the  judicial  analysis  of  a  legitimate 
enactment — when  so  challenged  as  to  raise  the  question  of 
fatal  inconsistency,  uncertainty,  or  unconstitutionality — 
with  proper  conception  of  judicial  authority  and  duty,  and 
proceeds,  by  the  very  closely  fenced  about  method  of  funda- 
mental and  unwrittc  n  law,  to  the  finality,  there  is  little  or  no 
danger  but  that  the  mists  which  may  at  first  surround  the 
point  of  destination,  will  be  so  cleared  away  as  it  is  ap- 
proached, that  the  judicial  anchor  may,  in  the  end,  be  so  con- 
fidently and  clearly  cast  at  the  right  spot,  as  to  satisfy  all 
who  are  so  equipped  as  to  intelligently  study  the  matter  and 
look  at  it  through  the  vista  of  reason  rather  than  that  of  par- 
tisan desire  or  defective  notions  of,  or  mental  disloyalty  to 
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our  tripartite  divisional  system  of  government,  having  the 
whole  power  of  the  people  to  say  what  the  law  is,  intrusted  to 
the  judicial  department. 

Under  sec  1,  art.  XIII,  of  the  state  constitution,  the  politi- 
cal year  commences  on  the  first  Monday  of  January.  All 
constitutional  elective  state  and  county  offices  are  to  be  refilled 
once  in  two  years  and  the  election,  on  each  occasion,  is  re- 
quired to  be  on  the  Tuesday  succeeding  the  first  Monday  of 
November  preceding  the  commencement  of  the  next  political 
year. 

Thus,  the  time  intervening  between  an  election  and  that  for 
the  newly  chosen  to  be  possessed  of  the  primary  right  to  take 
their  respective  offices  and  to  otherwise  duly  qualify  therefor, 
is  fundamentally  limited  to,  substantially,  sixty  days.  In 
that  time  there  must  be  a  canvass  of  the  votes  cast  in  the  sev- 
eral election  districts;  a  return  of  the  results  to  county  au- 
thority in  the  matter,  the  enforcement  thereof,  if  need  be, 
and  correction  of  defective  district  returns;  the  county  can- 
vass of  such  returns  and  return  thereof  to  state  authority; 
enforcement  of  such  return,  if  need  be,  and  correction  of-  de- 
fective returns,  and  canvass  thereof.  The  various  steps  call 
for  performance  of  purely  ministerial  duties  and  singleness 
of  return  in  each  case ;  whether  of  district  canvass  to  county 
authority  or  county  canvass  to  state  authority.  It  may  be 
the  legislature  could  disturb  the  unity  of  system  and  single- 
ness of  feature,  as  to  returns,  so  long  as  certainty  were  not 
jeopardized  of  reaching  the  final  result  by  a  reasonable  time 
before  commencement  of  the  political  year  to  enable  the 
newly  elected  to  be  ready  at  the  appointed  time  to  take  office ; 
but,  any  disturbance  liable  to  go  further  would  be  of  very 
doubtful  constitutionality,  and  would  be  productive  of  such 
confusion  in  public  affairs  that  anything  short  of  an  express 
purpose  in  that  regard  would  leave  the  legislative  effort  too 
uncertain  of  meaning  to  be  adopted  as  within  legislative  in- 
tention. 

Consistent  with  the  constitutional  plan  as  to  the  political 
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year  and  brief  time  between  choice  of  all  state  and  county 
elective  officers  for  determination  of  results  and  qualification 
of  candidates  by  prima  facie  right  and  otherwise  to  take  of- 
fice, and  in  substantial  harmony  with  the  law  as  it  existed  at 
the  time  of  the  formation  of  the  constitution,  which  its  f ram- 
ers  evidently  had  in  view,  the  legislature,  early,  provided  for 
the  necessary  administrative  machinery.  Ch.  6,  R.  S.  1849. 
That  remained  without  any  material  change  until  passage  of 
the  law  of  1911  which  is  here  involved.  Ch.  7,  R.  S.  1858; 
ch.  5,  R.  S.  1878;  ch.  5,  Stats.  1898,  Stats.  1911,  and  Stats.  ' 
1913. 

The  plan  of  administration  aforesaid  was  judicially  re- 
viewed in  Atfy  Oen,  ex  rel.  Bashford  v,  Barsiow,  4  Wis. 
567, — it  being  held  that  all  the  proceedings  from  initiation 
of  an  election  up  to  the  final  qualification  of  the  newly  elected 
to  take  the  oath  of  office  are  purely  administrative  and  ex- 
clusive— though  not  beyond  judicial  review  after  the  manner 
of  legal  remedies — and  that  the  law  contemplates  but  one  min- 
isterial canvass, — that  to  be  complete  in  every  respect, — first 
in  the  election  districts,  then  in  the  counties,  and  then  by 
state  authority, — the  decision  of  the  administrative  board  in 
each  case,  to  cover  the  subject  within  the  scope  of  its  duty  as 
an  entirety, — first  the  initial  authority  and  then  the  county 
authority, — ^by  a  single  return.  The  decision,  in  effect,  is 
that  county  certificates  of  election  are  all  due  at  one  time,  the 
several  rights  to  wait  upon  completion  of  the  canvass,  and 
statement  certifying  the  same.  Returns  in  sections  or  of  a 
supplemental  character,  or  made  otherwise  than  by  the  offi- 
cers and  in  the  manner  and  time  specified  in  the  written  law, 
were  held  to  be  ultra  vires  and  not  to  be  considered  by  the 
canvassing  boards.  Very  strict  adherence  to  this  system  was 
thought  to  be  necessary,  evidently  for  many  reasons,  particu- 
larly because  of  the  purely  administrative  character  involved, 
and  the  expedition  and  positive  character  of  each  step  neces- 
sary to  efficiently  traverse  the  course  from  election  day  to  the 
time  for  incumbency  of  the  various  offices  to  change. 
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Conformably  to  that,  the  legislature  early  adopted  that 
which,  without  any  considerable  change,  has  been  preserved 
through  all  the  revisions  since  1858,  and  is  now  found  in  sec 
94:6,  Stats.  It  originated  in  ch.  78,  Laws  of  1858,  evidently, 
at  the  first  opportunity  after  the  excitement  and  partisan  feel- 
ing caused  by  the  Bashford-Barstow  contest  had  subsided  so 
as  to  give  time  for  calm  reflection  and  judgment.  As  first 
adopted,  with  such  eliminations  and  interpolations  as  neces- 
sary to  fit  it  into  the  present  system  of  chapters  and  sections, 
it  is  as  follows : 

Can^^ass,  how  made.  Section  94«.  The  board  of  state 
canvassers,  in  canvassing  to  ascertain  the  result  of  any  elec- 
tion, shall  canvass  only  the  regular  returns  made  by  the 
county  boards  of  canvassers,  as  provided  in  this  chapter,  and 
shall  in  no  case  canvass  or  count  any  additional  or  supple- 
mental returns  or  statements  made  by  any  such  board  or  by 
any  other  board  or  person  whatever;  nor  shall  the  board  of 
state  canvassers  canvass  or  count  any  statement  or  return  of 
the  result  of  any  canvass  which  shall  have  been  made  by  any 
county  board  of  canvassers  at  any  other  time  than  that  men- 
tioned in  this  chapter. 

The  decision  in  the  Bashford  Case  was  approved  in  State 
ex  rel.  McDill  v.  Board  of  State  Canvassers,  36  Wis.  498. 
The  court  held  that  a  canvassing  board  cannot  go  into  the  sub- 
ject of  frauds  or  illegalities  in  the  election  for  the  purpose 
of  awarding  a  certificate  of  election  to  the  person  legally 
elected,  other  than  such  as  appertains  to  complete  perform- 
ance of  the  ministerial  duty  of  canvassing,  counting,  tabulat- 
ing, and  returning  the  number  of  votes  actually  cast,  and  the 
persons  for  whom  cast.  All  idea  of  complaints  before  a  can- 
vassing board  of  frauds  or  illegalities,  other  than  as  indicated, 
followed  by  trials  upon  evidence  given  by  witnesses  with  the 
characteristics  of  a  trial,  as  between  party  and  party,  repre- 
sented in  person  and  by  attorney,  was  rejected  most  emphat- 
ically. 

The  first  step  after  the  election  is  the  canvass  by  district 
authority  and  return  to  county  authority.     One  week  is  af- 
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forded  for  this  feature  to  work  out  so  as  to  enable  the  latter 
authority  to  operate.  Sec.  81,  Stats.  Time  and  machinery 
are  provided  for  securing  belated  returns  and  correcting  mis- 
takes before  commencement  of  the  county  canvass, — such  com- 
mencement not  to  occur  until  correct  returns  shall  be  in  hand 
from  all  the  districts.  Sees.  81,  82.  This  time  is  limited 
by  the  seventeen  days  allowed  for  transmission  of  county  re- 
turns to  the  secretary  of  state.  Sec.  87,  Stats.  Thus  about 
twenty-four  days  are  set  aside  for  the  matters  aforesaid,  at 
the  end  of  which  time  the  result  of  the  county  canvass  is  re- 
quired to  be  published  (sec.  84,  Stats.),  and  certificates  of 
election  to  be  issued  as  to  county  officers  and  returns  to  be 
made  to  the  secretary  of  state  as  to  state  offices.  The  latter 
is,  plainly,  to  wait  upon  the  time  for  issuance  of  the  local  cer- 
tificates because  the  canvass  is  required  to  be  an  entirety. 

At  the  end  of  the  activities  stated,  that  of  state  authority 
commences.  Formerly  the  time  set  for  that  was  Decem- 
ber 15th  after  the  election.  IsTow  it  is  December  1st.  Sub.  1, 
sec.  94a.     The  change  was  made  by  ch.  459,  Laws  of  1913. 

Thus  it  will  be  noted  that,  w^hereas,  prior  to  1913  state  au- 
thority was  afforded  some  fifteen  to  seventeen  days  to  secure 
possession  of  coimty  returns  and  prepare  to  enter  upon  per- 
formance of  the  duties  of  making  a  state  canvass,  only  two 
days  or  thereabouts  are  now  afforded,  with  power  to  adjourn 
as  necessary,  not  more  than  ten  days,  as  formerly,  before  pro- 
ceeding to  the  continuous  work  of  reaching  a  final  result. 
Sub.  1,  sec.  94a.  Like  the  county  canvass,  the  statute  con- 
templates that  the  state  canvass  shall  be  entered  upon  only 
when  all  returns  are  in,  and  be  closed  as  to  all  offices,  by  a 
single  decision. 

Prior  to  the  amendment  of  1913  there  was  a  limit  of  about 
twenty  days  for  the  state  board  of  canvassers  to  do  its  work; 
but  the  actual  time,  it  was  evidently  thought  by  the  legisla- 
ture, should  be  short  because,  after  the  first  ten  days,  no  time 
of  adjournment  was  provided.  Expedition,  in  view  of  the 
short  time  left  for  commencement  of  the  next  political  year. 
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was  evidently  contemplated,  since  it  was  provided  that  upon 
a  decision  being  reached,  certificates  of  election  should  be 
forthwith  issued.  Sec.  946,  Stats,  Provision  was  made  for 
only  one  decision,  to  be  embodied  in  one  statement,  that  to  be 
spread  upon  the  record  as  a  basis  for  the  prima  facie  evidences 
of  the  right  of  the  successful  candidates.  Sub.  4,  sec.  94a, 
and  sec  946,  Stats. 

From  the  foregoing,  it  is  easily  seen  that,  the  time  limit 
upon  the  county  board  of  canvassers  is  too  short  to  admit  of 
any  interference,  except  for  correction  of  mistake^  apparent 
upon  mere  inspection.  Complaints,  with  charges  of  fraud 
and  invalidity,  involving  trials,  somewhat  after  the  manner 
of  judicial  investigations,  are  out  of  the  question,  if  the  con- 
sequence would  be  to  delay  the  final  closing  of  the  county  can- 
vass by  the  time  limited  therefor.  Neither  such  time  nor 
that  for  fetate  authority  to  act,  admits  of  much  interference 
without  probabilities  of  the  constitutional  requirements  being 
invaded. 

As  indicated,  seventeen  days  spans  the  time  afforded  a 
board  of  county  canvassers.  When  the  change  took  place 
which  gave  rise  to  this  litigation,  about  the  same  time  was  af- 
forded to  state  canvassers,  with  ten  days  for  necessary  ad- 
journments. The  total  has  been  increased  fifteen  days  by  re- 
ducing the  period  of  preparation  for  organization  of  the  board 
to  that  extent.  The  period  for  n(»cessary  adjournments  re- 
mains the  same  as  before.  So  it  is  quite  evident  that  there 
was  no  thought  of  changing  the  time  to  accommodate  delays 
in  completing  the  work  of  county  authority  and  filing  the  evi- 
dence thereof.  Had  that  been  in  the  legislative  mind,  the 
time  for  commencement  of  the  state  canvass  would  have  been 
placed  later  instead  of  fifteen  days  earlier  than  formerly, 
since  the  origin  of  the  system,  until  two  years  after  the  change 
in  1911. 

No  more  need  bo  said  to  demonstrate  that  the  statutory 
period  provided  for  from  1858  to  the  change  in  question  for 
completion  of  the  work  of  county  authority  in  respect  to  the 
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subject  under  discussion,  and  the  time  for  everything  to  be  in 
hand  for  the  work  of  state  authority  in  respect  to  such  mat- 
ters, is  of  such  vital  importance, — ^in  view  of  the  required 
status  of  the  newly  elected  ofEcers  at  the  opening  of.  the  politi- 
cal year  succeeding  their  election, — that  there  was  little  or  no 
room  for  the  court,  in  the  BashfordrBarstotv  Case,  to  come  to 
any  other  conclusion  than  that  the  time  and  manner  pre- 
scribed for  doing  the  work  was  not  directory  so  as  to  permit 
variation  as  to  period  of  completing  of  the  statutory  tasks. 
That  is  so  vital  that  a  material  change  ought  not  to  rest  in 
mere  statutory  construction.  Certainly,  an  additional  para- 
graph, having  no  express  relation  to  the  system  as  a  whole, 
should  not  be  so  construed  as  to  efficiently  interfere  with  the 
constitutional  requirement  for  the  newly  elected  to  be  condi- 
tioned to  take  their  respective  offices  at  the  beginning  of  the 
political  year.  The  contrary  would  be  so  unreasonable,  the 
court  shotild  not  convict  the  legislature  of  intending  it. 

Now  we  will  turn  to  the  act  of  1911  under  which  the  re- 
count proceedings  were  instituted.  Such  proceedings  were 
in  progress  when  this  action  was  commenced,  with  strong 
probabilities  of  delaying  issuance  of  county  certificates  of 
election  until  after  expiration  of  the  time  for  making  the. re- 
turns to  the  secretary  of,  state  as  required,  in  letter,  by  sec. 
85  and  sub.  1,  sec.  87,  Stats.,  and  threatening  to  delay  the 
state  canvassing  board  from  going  on  with  its  work  to  final 
effect  without  adjournment  within  the  time  prescribed  by  the 
letter  of  sees.  94a  and  946  and  the  constitution  as  well. 

The  new  feature,  without  any  repealing  clause  or  other  ex- 
press change  of  existing  statutes,  was  projected  into  the  body 
of  the  old  system  between  sec.  85,  Stats.,  relating  to  the  final 
act  of  the  county  canvassers,  and  the  section  requiring  the  re- 
turns to  the  state  secretary  to  be  made  within  seventeen  days 
after  the  election,  in  these  words : 

"1.  Whenever  any  candidate,  voted  for  at  any  primary  or 
election,  shall,  on  Or  before  the  last  day  of  the  meeting  of  the 
board  of  county  canvassers,  file  with  the  county  clerk  a  veri- 
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fied  petition  setting  forth  that  he  was  a  candidate  for  a  speci* 
fied  oiEce  at  said  primary  or  election,  and  that  he  is  informed 
and  believes  that  a  mistake  or  fraud  has  been  committed  in 
specified  precincts  in  the  counting  or  return  of  the  votes  cast 
for  the  office  for  which  he  was  a  candidate,  or  specifying  any 
ofher  defect,  irregularity  or  illegality  in  the  conduct  of  saitl 
primary  or  election,  said  board  shall  forthwith  proceed  to  as^- 
certain  and  determine  the  facts  alleged  in  said  petition  and 
make  correction  accordingly  and  recount  the  ballots  in  every 
precinct  so  specified  in  accordance  therewith.  Such  petition 
shall  first  be  served,  as  in  case  of  summons  in  a  court  of  rec- 
ord, upon  all  opposing  candidates,  if  an  election,  and  the  op- 
posing candidates  of  the  same  party,  if  a  primary.  Such 
petition  and  proof  of  service  thereof  shall  be  filed  with  the 
county  clerk,  together  with  a  fee  of  two  dollars  for  each  pre- 
cinct in  which  a  recount  of  the  ballots  is  demanded  in  said 
petition.  The  affiant  and  all  opposing  candidates  shall  be 
entitled  to  be  present  in  person  and  by  counsel  and  observe 
the  proceedings. 

"2.  Each  member  of  said  board  of  canvassers,  for  the  pur- 
poses mentioned  in  this  section,  sli^ll  have  power  to  admin- 
ister oaths,  certify  to  official  acts  and  issue  subpoBnas,  and  the 
provisions  of  section  1797 — 13,  with  regard  to  compelling  the 
attendance  of  witnesses,  shall  apply  to  the  proceodings  before 
such  board,  except  that  the  fees  of  witnesses  shall  be  paid  by 
the  county. 

"3.  Within  five  days  after  the  determination  of  said  board, 
any  candidate  aggrieved  thereby  may  appeal  therefrom  to  the 
circuit  court  of  said  county,  by  serving  a  notice  in  writing  to 
that  effect  upon  such  other  candidates  who  appeared  before 
said  board.  Such  notice  shall  be  filed  with  the  clerk  of  the 
circuit  court,  together  with  an  undertaking  by  the  appellant, 
with  surety  to  be  approved  by  the  clerk  of  said  court  or  the 
judge  thereof,  conditioned  for  the  payment  of  all  costs  taxed 
against  said  appellant.  The  circuit  judge  shall  forthwith 
issue  an  order  directing  the  county  clerk  of  said  county  to 
transmit  to  the  clerk  of  said  court  forthwith  all  ballots,  papers 
and  records  affecting  such  appeal  and  fixing  a  time  and  place 
for  hearing  thereon,  in  open  court  or  at  chambers,  or  before  a 
referee,  not  later  than  five  days  from  the  making  of  such 
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order.  Such  order  shall  be  served  upon  the  county  clerk  and 
all  such  other  candidates  who  have  appeared  before  said  board. 
A  reference  may  be  ordered  upon  any  or  all  questions.  At 
the  time  and  place  so  fixed  the  matter  shall  be  summarily 
heard  and  determined  and  the  costs  taxed  as  in  other  civil 
actions. 

"4.  Xothing  in  this  section  shall  be  construed  to  abrogate 
any  right  or  remedy  that  any  candidate  may  now  have  affect- 
ing the  trying  of  title  to  office.'' 

The  method,  indicated,  of  constructive  work,  is  of  modern 
use,  so  far  as  this  state  is  concerned.  To  thrust  an  important 
provision  with  many  details  into  an  existing  statutory  system 
for  dealing  in  the  entirety  with  a  basic  part  of  state  organiza- 
tion,— ^no  express  regard  being  paid  in  the  body  of  the  new 
creation  to  inconsistencies  between  it  and  the  letter  and  spirit 
of  the  context  and  without  any  repealing  clause, — ^would  nat- 
urally lead  to  such  confusion  as  we  have  now  to  deal  with. 
An  abandonment  of  the  method  would  promote  certainty, 
lessen  litigation  growing  out  of  ambiguities  and  incongruities 
in  legislative  enactments,  promote  discovery  of  legislative  in- 
tention, and  lessen  danger  of  such  intention  failing  or  being 
more  or  less  involved  in  obscurity. 

What  did  the  legislature  mean  by  the  language,  "Any  can- 
didate, voted  for  at  any  primary  or  election  T  Note  that  it 
applies  to  every  candidate  for  a  county,  federal,  and  state  of- 
fice. The  language  is  too  plain  in  that  respect  to  admit  of  any 
question. 

We  note  that  the  supreme  court  of  the  state  of  Michigan  in 
dealing  with  a  similar  situation,  in  several  instances,  held 
that  the  offices  to  which  the  law  would  not  apply  without  ab- 
surd results,  or  results  entirely  inconsistent  with  administra- 
tion under  other  enactments  not  referred  to,  were  not  within 
its  purview.  McQuire  v.  Cirant  Judge,  69  Mich.  693,  37 
N.  W.  568 ;  Wheeler  v.  Board  of  Canvassers,  94  Mich.  448, 
63  N.  W.  914;  Belknap  v.  Board  of  Canvassers,  94  Mich. 
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516,  64  N.  W.  376;  Naumann  v.  Board  of  City  Canvassers, 
73  Mich.  252,  41  N".  W.  267 ;  Vance  v.  Board  of  Canvassers, 
96  Mich.  462,  54  N.  W.  1084. 

That  is  an  easy  way  to  revise  uncertain  legislative  work, 
but  we  are  constrained  not  to  yield  to  the  urgency  of  counsel 
to  follow  it.  When  the  legislature,  in  language  as  plain  as 
can  be  chosen  to  express  an  idea,  declares  that '  Wy  candidate, 
voted  for  at  any  primary  or  election"  shall  have  the  benefit  of 
a  particular  remedy,  as  in  the  act  in  question,  it  would  be 
taking  more  liberties  therewith,  than  would  seem  to  us  within 
the  judicial  function,  to  restrict  it  to  such  offices  as  it  might 
reasonably  have  been  made  to  apply  to,  and  not  apply  it  to 
the  rest,  where  there  is  as  much  reason  in  one  class  as  in  the 
other,  as  regards  need  for  such  a  remedy.  How  can  the  court 
say,  with  any  fair  degree  of  certainty,  that  the  legislature  did 
not  intend  just  what  its  language  naturally  imports  ?  To  our 
minds  it  falls  within  the  rule  precluding  revision  by  judicial 
construction. 

Again,  how  can  it  be  held,  under  rule  7  stated,  with  any 
fair  degree  of  certainty,  that  the  legislature  would  have  fa- 
vored the  proposed  enactment  had  it  been  supposed  it  might 
be  applicable  or  not,  according  as  the  court  might  deem  prac- 
ticable, saving  the  letter  and  spirit  of  existing  legislation? 
It  seems  to  me  that  there  is  too  much  uncertainty  at  this  point 
for  holding  that  the  enactment  may  be  saved  in  part  and  con- 
demned in  part. 

Assuming,  as  we  must,  that  the  legislature  did  not  intend 
to  disregard  the  constitutional  requirement  for  newly  elected 
officers  to  be  in  readiness  to  take  office  at  the  commencement 
of  the  new  political  year,  how  can  we  say  with  any  reasonable 
degree  of  certainty,  that  could  be  done  without  disturbing  the 
existing  law,  since  the  provisions  thereof  and  those  of  the 
new  enactment  cannot  stand  together  without  the  one  yielding 
to  the  other  ?  Looking  at  the  matter  from  that  viewpoint,  in 
view  of  the  obstacles  in  the  way,  can  it  be  held  with  any  rea- 
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sonable  degree  of  definiteness,  whether  the  legislature  pur- 
posed having  the  later  act  restrained  to  harmonize  with  the 
earlier  one,  or  that  the  latter  should  be  held  modified  to  har- 
monize with  the  former  ? 

Taking  one  horn  of  the  dilemma  described,  and  we  are  met 
with  the  plain  letter  of  the  act  with  no  method  of  changing  it 
except  by  adding  words  in  a  legislative  way,  contrary  to  our 
rule  5  and  others.  Tating  the  other  horn  of  the  difficulty 
and  we  are  met  with  such  a  "Pandora's  box"  of  difficulties 
that  one  would  hesitate  to  lift  the  lid  lest  they  should  irre- 
trievably escape  with  serious  vexatious  consequences  and  leave 
not  even  hope. 

There  is  the  capacity  for  any  candidate  to  institute  a  re- 
count proceeding  while  yet  the  canvassing  board  is  in  service. 

There  is  the  possibility  for  recount  after  recount,  tacking 
one  to  the  closing  activity  of  another  and  in  the  aggregate 
lasting  long  after  the  limit  fixed  by  the  letter  of  the  law  for 
reaching  a  final  deterniinati(»n,  and  even  after  the  time  fixed 
for  conmiencement  of  the  term  of  office. 

Then,  since  there  can  be  but  one  return  unless  the  law  is  to 
be  regarded  as  impliedly  changed  in  one  of  its  most  essential 
features,  the  holding  up  of  the  finality  for  part  of  the  offices 
would  hold  it  up  as  to  all. 

Then,  there  is  the  extraordinary  scope  of  the  law.  The 
canvassing  board  is  empowered  to  try  any  question  of  fraud 
in  the  counting  or  return  of  the  votes  cast  '^and  any  other  de- 
fect, irregularity  or  illegality  in  the  conduct  of  said  primary 
or  election."  Did  the  legislature  intend  to  clothe  each  county 
canvassing  board  with  full  judicial  powers,  as  the  quoted  lan- 
guage, in  the  letter,  would  indicate  ?  If  not,  and  we  must 
take  that  aspect  of  the  matter  if  reasonably  possible, — since 
the  other  view  would  condemn  the  law,  in  part  at  least,  and 
greatly  endanger  the  whole  as  unconstitutional, — what  is  the 
intended  scope  of  the  new  power  ? 

Then,  there  is  the  right  of  appeal  by  any  candidate,  ag- 


Digitized  by 


Google 


240         SUPREME  COURT  OF  WISCOifSIX.      [Dec. 
state  ez  rel.  Hasting  v.  Board  of  State  Canvassers,  159  Wis.  216. 

grieved  by  any  decision  in  a  recount  proceeding.  While  the 
determination  might,  by  a  sort  of  revolving  course,  contest 
tacking  onto  contest,  lasting  indefinitely,  and,  in  the  whole, 
be  delayed  a  long  time, — five  days  is  allowed  for  taking  an 
appeal  by  any  candidate  conceiving  himself  aggrieved ;  and 
then  five  days  more  for  bringing  the  matter  to  a  hearing  be- 
fore the  circuit  judge.  The  contest  is  to  be  then  summarily 
heard,  but  must,  necessarily,  wait  upon  the  ability  of  the 
judge  to  immediately  take  up  the  matter, — in  view  of  many 
interferences  which  might  be  suggested, — and  the  course  of 
things  in  executing  a  reference  which  is  provided  for  "upon 
any  and  all  questions."  The  probable  end  of  such  litigation 
no  one  would  venture  to  suggest.  Did  the  legislature  intend 
this,  or  if  not,  what  is  the  reasonable  solution  of  the  matter  ? 

By  the  letter  of  the  act,  it  will  be  seen,  the  finality  as  to 
county  oflScers,  all  of  them — ^regardless  of  whether  there  is  any 
doubt  as  to  the  result  as  to  one  or  more, — and  the  finality  as 
well  as  to  state  officers,  must  wait  upon  results  of  the  appeal, 
because,  pending  the  litigation,  the  court  is  required  to  have 
possession  of  "all  the  ballots,  papers  and  records  affecting 
such  appeal."  Did  the  legislature  intend  such  a  state  of 
things,  and  if  not,  what  is  the  reasonable  solution  of  that  mat- 
ter? 

If  it  should  be  said  this  latter  feature  of  the  law  is  uncon- 
stitutional, or  this  and  the  one  delegating  the  broad  powers 
indicated  to  the  canvassing  board  to  try  questions  after  the 
manner,  substantially,  of  a  quo  warranto  proceeding,  is  there 
reasonable  ground  under  our  rule  7,  for  holding  the  legisla- 
ture would  have  favored  the  enactment  without  such  features  ? 

Again,  was  it  intended  that  the  special  remedy,  if  resorted 
to,  should  be  exclusive,  or  that  after  having  run  its  course, 
that  "any  candidate  may  still  resort  to  any  other  ordinary 
remedy,"  "affecting  the  trying  of  title  to  office  ?"  If  it  was 
not  intended  to  create  a  new  remedy  for  trying  title  to  office, 
why  did  the  legislature,  ex  industria,  provide  "nothing  in  this 
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section  shall  be  construed  to  abrogate  the  right  or  remedy  that 
any  candidate  may  now  have  aflfecting  the  trial  of  title," 
etc.  ?  If  such  a  remedy  was  in  the  legislative  mind,  was  it 
intended  that  it  should  extend  to  offices  in  respect  to  which 
the  title  is  a  matter  exclusively  within  the  jurisdiction  of 
other  tribunals,  such  as  the  state  assembly  and  senate,  and  the 
houses  of  Congress  ? 

Many  other  uncertainties  might  be  pointed  out.  In  the 
aggregate  they  make  about  as  complicated  and  uncertain  a 
situation  as  could  be  imagined.  Just  the  scope  of  the  pro- 
nouncement that  should  be  made  under  the  circumstances,  is 
difficult  to  arrive  at  with  any  degree  of  imanimity.  There  is 
the  view  that  the  whole  act  is  so  involved  in  uncertainty  that 
it  should  be  declared  incapable  of  execution  and  void  on  that 
account  under  the  rule  stated  in  the  opening  part  of  the  opin- 
ion. For  myself,  I  have  no  hesitation  in  saying  that  I  in- 
cline to  that  method  of  thus  entirely  clearing  the  written  law 
of  the  state  of  the  perplexing  enactment ;  but  I  hesitate  in  def- 
erence to  a  less  radical  course.  Then  there  is  the  view,  which 
is  pretty  satisfactory  to  the  majority,  at  least,  that  the  legis- 
lature either  did  not  intend  to  disturb  the  existing  law,  or  that 
its  purpose,  so  far  as  it  would  prevent  the  county  canvass  and 
the  state  canvass  from  being  concluded  within  the  time  pre- 
scribed in  such  law,  is  so  involved  in  obscurity  as  not  to  be 
discoverable  wdth  such  reasonable  clearness  as  to  form  a  legiti- 
mate basis  for  a  judicial  conclusion. 

On  the  whole,  it  is  considered  that  this  latter  view  is  as  far 
as  the  court  can  go.  That  would  result  in  there  being  a  want 
of  jurisdiction  to  continue  recount  proceedings  after  expira- 
tion of  the  time  for  making  county  returns  to  the  secretary  of 
state,  or,  in  any  event,  the  time  limited  for  the  state  board  to 
enter  upon  its  work  without  capacity  to  adjourn,  viz.  the 
10th  day  of  December  succeeding  the  election. 

The  latter  limit  was  substantially  reached  -svhen  the  cause 
was  submitted,  and  wholly  so  when  the  decision  was  ren- 
VoL.  159  —  16 
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dered ;  and,  it  being  practically  conceded  that  the  recount  pro- 
ceedings were  then  entirely  inconclusive,  and  appearing  that 
full  performance  of  duty  under  sub.  1,  sec  87,  could  not  wait 
upon  the  uncertainties  of  proceedings  under  the  new  section 
(sec.  86),  it  was  considered  that  it  was  the  duty  of  the  county 
canvassing  boards  to  speedily  conclude  their  labors  from  the 
election  district  returns  and  make  due  report  thereof  under 
sub.  1,  sec,  87,  and  for  the  state  canvassing  board  to  perform 
its  duty  under  sec  94c,  acting  upon  said  returns  only;  and 
that  the  duty  of  the  latter  board  under  sub.  2,  sec.  94,  and 
sub.  1  and  2,  sec.  04a,  Stats.,  is  mandatory  as  regards  any 
right  to  delay  to  accommodate  proceedings  under  sec.  86, — 
though  so  far  directory  that  jurisdiction  continued  for  full 
performance  after  the  time  limited  for  delays  by  adjourn- 
ments under  sub.  1  and  2,  sec.  94, — and  that  for  omission  of 
duty  in  respect  to  any  of  the  situations  mentioned,  mandamus 
will  lie  to  compel  performance. 

Thus  it  will  be  easily  seen,  the  intention  was,  as  was  sap- 
posed  to  have  been  understandingly  expressed,  to  decide  that 
the  time  having  gone  by  for  further  proceedings  under  sec 
86,  so  far  as  the  court  could  see  its  way  clear  to  give  effect 
thereto,  they  should  cease.  The  order  was  entered  accord- 
ingly as  indicated  in  the  statement. 

The  further  clearing  up  of  uncertainty  created  by  the  law 
in  question  is  thus  left  by  the  court  for  the  legislature.  It 
were  better,  it  is  considered,  as  said,  in  effect,  in  another 
jurisdiction  quoted  from  in  the  opening  part  of  this  opinion, 
for  the  lawmaking  power  to  do  that,  "than  for  the  court  to 
transcend  the  just  limits  of  its  jurisdiction."  The  court  can 
go  to  the  extent  indicated  without  disturbing  the  integrity  of 
the  system  which  exists  irrespective  of  the  act  of  1911.  Re- 
strained now  to  that  extent  it  can  do  no  hurt.  The  legislature 
may  safely  be  intrusted  to  perform  its  duty  as  to  the  rest. 
In  closing  I  am  constrained  to  add,  for  myself  again,  that  I 
think  the  court  would  be  justified  in  declaring  the  act  of  1911 


Digitized  by 


Google 


11]  AUGUST  TERM,  1914.  248 

SUte  ex  rel.  Husting  v.  Board  of  State  Canvassers,  159  Wis.  216. 

wholly  void  for  uncertainty,  and  that  the  coordinate  branch 
of  the  government  would  be  well  satisfied  with  the  assistance 
thus  afforded  it. 

Babnes,  J.  (dissenting).  Ch.  328,  Laws  of  1911  (sec.  86, 
Stats.  1913),  is  not  a  piece  of  l^slation  upon  which  its  author 
can  gaze  with  the  satisfied  and  admiring  eye  that  Micawber 
bestowed  on  his  epistolary  compositions.  It  is  an  act  that  ap- 
pears to  be  thrown  in  a  haphazard  way  among  a  lot  of  other 
provisions  for  which  it  has  little  affinity.  It  is  a  sort  of  a 
waif,  an  incongruity,  a  stranger  in  a  strange  land. 

If  it  did  not  emerge  hors  de  combat  from  its  contact  with 
this  court,  it  carries  as  many  battle  scars  as  some  of  the  un- 
fortunate noncombatants  in  the  present  war.  Its  fangs,  if  it 
had  any,  have  been  extracted.  It  is  now  neither  useful  nor 
ornamental  to  any  appreciable  extent. 

It  would  have  been  better  had  the  legislature  remodeled 
some  other  election  statutes  at  the  time  it  passed  this  one,  to 
preserve  at  least  the  appearance  of  harmony  if  nothing  more. 

I  fully  realize  that  it  is  much  easier  to  criticise  laws  after 
they  are  in  working  operation  than  it  is  to  draft  them  when 
foresight  is  the  only  guide.  Legislative  prevision  is  at  a  dis- 
advantage when  pitted  against  judicial  hindsight.  But  the 
responsibility  for  drafting  statutes  is  placed  with  the  legis- 
lature and  must  rest  there.  This  court  is  not  an  upper  house 
to  work  over  legislative  enactments  and  fashion  them  as  the 
court  imagines  they  would  have  been  fashioned  by  the  law- 
making power  had  it  been  confronted  with  the  situation  that 
confronts  the  court.  The  remedy,  if  there  is  any,  is  to  cut 
down  the  quantity  and  improve  the  quality  of  our  legislation. 
This  may  not  be  the  right  cure,  but  whatever  the  remedy  may 
be,  it  rests  with  the  legislature  and  not  with  the  courts.  If 
any  authority  for  this  proposition  is  needed,  the  reader  is  re- 
spectfully referred  to  Mr.  Roe's  book  entitled  "Our  Judicial 
Oligarchy."     The  court  feels  at  times  that  it  could  improve 
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(m  the  legislation  that  comes  before  it.  It  is  not  improbable 
that  the  legislature  at  times  feels  that  it  could  make  better  de- 
cisions than  the  court  does.  Possibly  this  feeling  is  not  con- 
fined to  the  legislature.  But  each  has  its  particular  field  of 
labor  cut  out  for  it  by  the  constitution,  and  neither  should 
encroach  on  the  prerogatives  of  the  other. 

Briefly  stated,  the  position  of  the  court  seems  to  be  this: 
If  the  law  means  what  it  says,  it  is  miconstitutional,  or  else 
too  indefinite  for  enforcement;  ergo,  the  legislature,  while 
thinking  one  thing,  inadvertently  said  something  else.  In 
other  words,  it  miswrote  its  state  of  mind.  It  is  too  bad  that 
our  language  is  not  more  exact.  I  have  sometimes  noticed  a 
lack  of  clarity  even  in  judicial  decisions  made  in  other  juris- 
dictions. After  giving  the  court  all  due  credit  for  judicial 
acumen  and  courage,  I  am  unable  to  agree  to  the  conclusion 
reached. 

In  construing  a  statute  it  is  hardly  fair  to  begin  by  con- 
.  juring  up  a  lot  of  ghosts  or  by  setting  up  straw  men  so  as  to 
indulge  in  the  pleasure  of  knocking  them  down.  When  we 
let  loose  our  imaginative  powers,  there  is  hardly  any  limit  to 
the  heights  to  which  we  may  soar  or  to  the  depths  to  which 
we  may  descend.  We  can  imagine  that  Eoosevelt  will  insist 
that  Taft  is  the  logical  candidate  for  President  at  the  next 
election,  or  vice  versa;  or  that  the  English  Parliament  will 
soon  pass  a  vote  of  confidence  in  the  Kaiser  or  in  Q.  Bernard 
Shaw,  or  that  the  English  and  German  governments  will 
agree  on  who  was  responsible  for  starting  the  war,  or  that  the 
present  war  will  be  the  last  one ;  or  even  that  a  constitutional 
government  will  be  established  in  Mexico  within  the  next 
half  a  century.  But  a  statute  should  not  be  compelled  to  run 
the  gauntlet  of  any  such  farfetched  possibilities. 

On  its  face,  sec.  86  is  a  plain  statute  at  least  as  far  as  it 
goes.  It  becomes  doubtful  and  uncertain  only  when  we  start 
out  by  assuming  that  the  legislature  did  not  mean  what  it  said 
and  therefore  furnished  one  more  enigma  for  the  citizen  and 
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the  courts  to  wrestle  with.  The  statute  provides  that  when- 
ever any  candidate  is  informed  and  believes  that  a  mistake 
was  made  or  fraud  was  committed  in  the  counting  or  return 
of  the  votes  cast  in  specified  precincts,  or  that  there  was  any- 
other  defect,  irregularity,  or  illegality  in  tlie  conduct  of  the 
election,  he  may  file  a  verified  petition  with  the  county  clerk 
setting  forth  the  wrong  which  he  believes  has  been  done  him. 
He  mu8t  make  a  deposit  of  $2  for  each  precinct  in  which  he 
finds  fault  with  the  result  and  serve  notice  on  the  opposing 
candidates,  who  have  the  right  to  be  present  while  the  county 
canvassing  board  proceeds  to  pass  upon  the  matters  com- 
plained of.  A  review  of  the  decision  reached  may  be  had  by 
appeal  to  the  circuit  court. 

The  scope  of  the  section  seems  to  have  been  greatly  misap- 
prehended in  this  case.  It  provides  a  summary  method  for 
correcting  errors  in  the  counting  and  return  of  votes  and  of 
dealing  with  fraudulent  votes  when  the  fraud  is  brought  to 
the  attention  of  the  canvassing  board  by  the  petition  asking 
for  the  recount.  It  neither  provides  for  nor  contemplates  a 
trial  after  the  manner  of  court  procedure.  It  carefully  ex- 
cludes any  such  idea,  by  permitting  the  parties  to  be  present 
in  person  and  by  counsel,  to  the  end  that  they  may  "observe 
the  -proceedings,"  not  participate  in  them.  There  is  no  rea- 
son why  the  work  caunot  be  carried  to  a  conclusion  speedily, 
or  why  any  one  should  be  deprived  of  the  sacred  right  to  hold 
office  because  of  the  law.  The  relief  provided  for  will  be 
sought  only  in  cases  where  the  vote  is  close.  It  is  no  bene- 
fit to  the  unsuccessful  party  to  hold  up  the  result  of  the  elec- 
tion, and  as  an  evidence  of  good  faith  he  must  deposit  $2  for 
each  precinct  in  which  he  desires  a  recount.  To  assume  that 
all  of  the  candidates  who  are  apparently  defeated  will  rush 
in  to  demand  a  recount  is  creating  a  bogeyman,  and  if  they 
should  do  so  it  would  not  make  any  difference  with  the  va- 
lidity of  this  statute. 

Xow  there  ought  not  to  be  any  doubt  even  in  the  minds  of 
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judges  as  to  the  purpose  of  the  statute  here  involved.  It 
was  passed  to  insure  honesty  in  elections.  It  is  more  impor- 
tant that  the  result  of  an  election  be  determined  correctly  than 
that  it  be  decided  quickly.  A  candidate  who  is  not  elected 
should  not  be  placed  in  office  because  of  errors  made  in  his 
favor,  much  less  as  a  result  of  deliberate  fraud.  The  defeat 
of  the  will  of  the  majority  is  subversive  of  our  whole  system 
of  government.  Anything  that  seeks  to  preserve  the  integ- 
rity of  the  ballot  should  be  commended.  It  may  not  be  very 
important  whether  Jones  or  Smith  performs  the  duties  of  a 
certain  office,  but  it  is  very  important  that  Jones  should  not 
do  so  if  Smith  was  in  fact  elected  and  is  qualified.  How 
purity  in  elections  may  best  be  preserved  is  for  the  legislature 
to  decide.  It  must  perforce  adopt  what  it  conceives  to  be  the 
policy  best  calculated  to  produce  this  result.  That  a  court  or 
some  other  body  thinks  it  could  prescribe  some  more  efficient 
method  is  of  no  consequence.  When  the  duly  constituted  au- 
thority has  spoken,  its  fiat  is  the  law  of  the  state,  if  no  con- 
stitutional infirmities  are  found  in  the  law. 

There  is  no  suggestion  in  sec.  86  that  the  boards  of  county 
canvassers  must  stop  proceedings  at  the  expiration  of  any  par- 
ticular time.  On  the  contrary,  such  a  board  is  specifically 
required  to  "further  proceed  to  ascertain  and  determine  the 
facts  alleged  in  said  petition  and  make  correction  accordingly 
and  recount  the  ballots  in  every  precinct  so  specified."  It  is 
a  mere  idle  farce,  a  waste  of  energy,  to  require  a  canvassing 
board  t.o  act  under  the  statute,  if  it  cannot  continue  until  it  is 
through,  and  there  is  nothing  in  the  law  to  indicate  that  any 
such  thing  was  intended.  The  object  of  the  statute  was  to 
provide  a  method  of  ascertaining  a  pure  question  of  fact,  not 
compel  an  administrative  body  to  imitate  the  action  attrib- 
uted to  the  King  of  France's  forty  thousand  men. 

Now  the  heavens  would  not  fall  if  someone  about  whose 
election  there  is  a  substantial  doubt  should  fail  to  get  into 
office  on  scheduled  time.  It  may  turn  out  that  he  does  not 
belong  there,  and  I  am  unable  to  see  wherein  fault  should  be 
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found  with  tegislation  which  establishes  an  orderly  and  ex- 
peditious procedure  to  determine  whether  he  does  or  not 

I  concede  that  a  proceeding  under  this  statute  involving  a 
state  officer  may  require  the  state  canvassing  board  to  adjourn 
more  than  ten  days  from  the  1st  of  December.  There  are  two 
perfectly  good  answers  to  the  reasoning  of  the  court  on  this 
point  One  is  that  sub.  3,  sec.  94a,  is  directory  as  to  time 
(and  I  predict  that  the  court  will  so  hold  if  a  case  arises  in- 
volving title  to  office  where  the  board  has  for  any  cause  ad- 
journed for  a  longer  time),  and  the  other  is  that  if  there  is  a 
conflict,  the  statute  enacted  last  in  point  of  time  should  pre- 
vail. 

It  is  said  that  the  statute  under  consideration  cannot  be  en- 
forced as  written,  because  it  would  violate  sec.  1  of  art.  XIII 
of  the  constitution.  The  material  part  of  this  section  pro- 
vides that  the  political  year  for  the  state  shall  begin  on  the 
first  Monday  in  January  in  each  year,  and  that  the  general 
election  shall  be  holden  on  the  Tuesday  next  succeeding  the 
first  Monday  in  November.  I  do  not  see  where  or  how  the 
statute  runs  counter  to  this  section  of  the  constitution.  If 
any  provisions  of  the  constitution  are  affected,,  it  would  ap- 
pear to  be  those  that  prescribe  the  length  of  the  term  of  office 
of  members  of  the  legislature  and  other  constitutional  state 
officers.  If  newly  elected  officers  cannot  qualify  before  their 
terms  begin,  it  might  be  said  that  they  were  deprived  of  the 
right  to  hold  tlieir  offices  for  the  full  term.  These  provisions 
do  not  mean,  however,  that  contests  over  offices  must  be  set- 
tled before  the  term  begins  or  else  they  cannot  be  settled  at 
all.  Mr.  Earstow's  title  to  office  was  tried  and  determined 
after  he  received  the  certificate  of  election  and  took  his  seat, 
and  he  was  ousted  from  the  office  of  governor  by  this  court. 
In  the  Bashford-Barsiow  Case,  4  Wis.  567,  the  court  said 
very  distinctly  that  it  was  the  election  and  not  the  canvass  of 
votes  or  the  certificate  of  election  that  conferred  the  right  to 
hold  office.  The  machinery  for  determining  the  result  of  an 
election  must,  under  the  constitution,  be  provided  by  the  leg- 
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islature,  if  any  machinery  is  to  exist  different  from  that  pre- 
vailing at  common  law.  The  legislature  has  the  right  to  re- 
peal any  legislation  which  it  enacts,  save  when  vested  rights 
would  be  thereby  destroyed.  It  has  the  right  to  adopt  all 
suitable  and  proper  means  to  preserve  the  integrity  of  elec- 
tions, even  to  the  extent  of  debarring  the  person  elected  from 
taking  office  at  the  appointed  time,  where  it  is  necessary  to 
do  so  in  order  to  ascertain  who  in  fact  is  entitled  to  the  office. 
It  is  not  shown  in  the  present  case  that  the  statute  under  con- 
sideration would  prevent  the  issuance  of  a  certificate  of  elec- 
tion before  a  term  of  office  begins,  and,  if  it  were  so  shown, 
the  law  would  not  be  invalid  for  that  reason. 

I  shall  allude  but  briefly  to  Mrs.  Pandora  Epimotheus's 
box  of  difficulties  which  the  court  has  discovered.  They  are 
largely  imaginary.  I  see  no  difficulty  in  the, way  of  deter- 
mining and  certifying  the  election  of  county  officers  in  the 
usual  manner,  where  no  recount  is  sought,  even  though  a  re- 
count is  asked  as  to  a  state  officer.  I  do  not  even  see  any 
great  difficulty  in  the  way  of  certifying  the  returns  as  to 
state  officers  where  there  is  no  contest  and  making  a  supple- 
mental return  as  to  those  on  which  there  is  a  contest  after 
such  contest  has  been  decided,  and  I  am  decidedly  of  the 
view  that  the  legislature  has  the  right  to  confer  on  canvassing 
boards  each  and  every  power  and  duty  prescribed  by  sec.  86. 
I  further  think  that  these  duties  can  by  the  exercise  of  rea- 
-sonable  diligence  be  performed  so  as  to  enable  every  patriot 
to  take  his  office  at  the  appointed  time.  If,  however,  it 
should  take  a  longer  time  to  ascertain  who  is  in  fact  entitled 
to  the  office,  such  time  may  be  taken  without  violating  the 
constitution. 

W1NST.0W,  C.  J.  I  agree  with  the  conclusions  reached  by 
Mr.  Justice  Barnes. 

Timlin,  J.,  took  no  part. 
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State  ex  sel.  Zabel  vs.  Board  of  Canvasseks  of  Mil- 
waukee County  and  others. 

Decemlier  11 — December  12,  lOH. 

State  ex  rel.  Busting  v.  Board  of  State  Canvassen,  ante,  p.  216, 
followed. 


Mandamus  action  to  compel  the  Board  of  Canvassers  of 
Milwaukee  County  to  complete  its  canvass  of  the  returns 
from  the  various  election  districts  in  such  county  of  the  re- 
sults of  the  election  for  county  officers  held  in  November, 
1914,  and  to  issue  certificates  of  election,  evidencing  the  re- 
sult of  the  canvass,  particularly  as  to  the  relator,  W,  C.  ZdbeL 

Issue  was  joined  by  demurrer  to  the  return. 

The  reasons  given,  in  the  return,  for  delay  are  substantially 
the  same  as  in  State  ex  rel.  Hunting  v.  Boa/rd  of  State  Can- 
vassers, ante,  p.  216,  150  N.  W.  542,  viz.  pending  proceed- 
ings for  a  recount  under  the  provisions  of  sec.  86.  Stats. 

ir.  B.  Bubin  and  W.  C.  Zahel,  for  the  relator.  [No  brief 
on  file.] 

L.  0.  Wheeler  and  H.  S.  Sloan,  for  the  defendants.  [No 
brief  on  file.] 

Marshaix,  J.  The  question  raised  in  manner  aforesaid 
is  ruled  in  favor  of  the  plaintiff  by  the  decision  in  State  ex 
rel.  Husting  v.  Board  of  State  Canvassers,  ante,  p.  216,  150 
N.  W.  542,  and  for  the  reasons  which  will  be  found  stated 
in  the  opinion  in  that  case.  Following  such  decision  the 
court  ordered  herein  thus: 

(1)  That  the  demurrer  to  the  return  be  sustained,  and 

(2)  That  a  peremptory  writ  of  mandamus  issue,  return- 
able with  all  convenient  speed  and  not  later  than  Decem- 
ber 15,  1914,  commanding  that  said  canvassers  make  the 
statement  of  votes  cast  for  county  officers  in  Milwaukee 
county,  file  the  same  with  the  county  clerk,  and  publish  the 
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results,  and  that  the  county  clerk  issue  certificates  of  election 
thereon,  all  as  provided  by  sees.  83,  84,  and  85,  Stats. ;  and 
it  appearing  that  the  time  for  efficient  recount  proceedings 
has  expired,  further  ordered  that  all  recount  proieedings 
under  sec.  86  do  now  cease. 

WiNSLow,  C.  J.,  and  Barnes,  J.,  dissent 
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January  Term,  191 5. 


PiETSCH,  Appellant,  vs.  McCabthy,  Bespondent. 

October  28, 19H— January  12, 191S. 

AutamohileM:  CoTliaion  with  toagon:  Contributory  negligence:  Milwatt^ 
kee  civil  court:  New  trial  in  circuit  court:  Appeai:  Aj/lrmative 
relief  to  respondent:  Directing  judgment, 

1.  In  an  action  for  the  injury  to  an  automobile  which,  in  the  evening, 

ran  into  the  rear  of  a  wagon  on  a  city  street,  plaintiffs  own  testi- 
mony that  he  was  running  his  car  at  a  speed  of  from  ten  to  thir^ 
teen  miles  per  hour,  that  his  vision  was  so  dazzled  by  the  head- 
lights of  automobiles  coming  in  the  opposite  direction  that  he 
could  not  see  the  wagon  ahead  of  him,  and  that  in  this  situation 
he  proceeded  a  distance  of  100  feet  without  slacking  his  speed 
until  he  bumped  into  the  wagon,  is  held  to  8how  his  contributory 
negligence  as  a  matter  of  law.    Sec.  1636—52,  Stats.  1918. 

2.  Upon  such  evidence  the  circuit  court,  on  reversing  a  judgment  of 

the  Milwaukee  civil  court  in  plaintiff's  favor,  should  have  dis- 
missed the  complaint  instead  of  ordering  a  new  trial. 

3.  A  new  trial  having  been  ordered  when  the  complaint  should,  in- 

stead, have  been  dismissed,  upon  an  appeal  by  the  plaintiff  the 
order  is  reversed  and  a  judgment  dismissing  the  complaint  is 
directed,  although  the  defendant  did  not  except  to  the  order  or 
appeal  therefrom. 

4.  Any  rules  of  practice  heretofore  existing  which  prevent  a  judg- 

ment finally  terminating  litigation  in  a  case  where  the  record  is 
properly  before  the  supreme  court  and  it  is  apparent  that  fur- 
ther proceedings  could  only  result  in  unnecessary  expense,  are 
abrogated;  and  conflicting  cases  are  overruled. 
Timlin,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Orkkn  T.  Williams,  Circuit  Judge.     Reversed. 
Plaintiff  brought  this  action  in  the  civil  court  of  Milwau- 
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kee  county  to  recover  damages  caused  to  liis  automobile  by 
running  into  the  rear  of  a  wagon  that  was  being  driven  by  the 
defendant  on  one  of  the  streets  of  the  city  of  ililwaukee. 
The  collision  occurred  shortly  after  6  o'clock  on  October  IG, 
1913.  It  was  drizzling  rain  and  quite  dark.  The  alleged 
negligence  of  the  defendant  consisted  in  not  carrying  a  light 
as  required  by  a  city  ordinance.  The  plaintiff  gave  as  a  rea- 
son for  not  seeing  the  w^agon  in  time  to  avoid  the  collision 
that  his  power  of  vision  was  obscured  by  the  headlights  of  au- 
tomobiles approaching  him.  Plaintiff  had  his  side  lights  lit, 
which  threw  light  ahead  of  him  about  ten  feet.  There  was  a 
general  verdict  for  the  plaintiff,  by  which  his  damages  were 
assessed  at  $95.83.  Judgment  was  entered  thereon  and  an 
appeal  was  taken  to  the  circuit  court.  The  latter  court  uuide 
findings  of  fact  and  conclusions  of  law  in  the  case.  The  find- 
ings of  fact  material  to  the  questions  raised  on  this  appeal 
are  the  following: 

"VIT.  That  the  testimony  showed  that  the  plaintiff  was 
running  an  auto  westerly  on  Grand  avenue  between  Thirteenth 
and  Fourteenth  streets,  moving  at  the  rate  of  thirteen  miles 
an  hour,  that  the  defendant  was  driving  a  heavy  team  and  an 
empty  dump  wagon,  in  the  same  direction,  going  at  three  or 
four  miles  an  hoiir,  and  that  it  was  after  sundown. 

"VIII.  That  the  plaintiff,  going  at  the  rate  of  thirteen 
miles  an  hour,  ran  into  the  rear  end  of  the  defendant's  dumj) 
wagon,  knocking  do^v^l  one  of  the  horses  and  nearly  threw  the 
defendant  into  the  street. 

"IX.  That  at  the  time  many  autos  on  the  other  side  of  the 
street  were  moving  east,  that  they  had  very  bright  lights,  or 
what  the  plaintiff  calls  'bullseye'  lights,  and  that  for  a  hun- 
dred feet  before  the  collision  the  plaintiff  was  blinded  by  these 
lights  so  that  he  could  not  see  anything  ahead  of  him,  and  yet 
he  kept  moving  at  the  same  rate,  thirteen  miles  per  hour  or 
over  nineteen  feet  per  second. 

"X.  That  the  plaintiff  did  not  liave  at  least  one  lamp  giv- 
ing a  reasonably  bright  light,  on  the  front  of  his  auto,  as  he 
only  had  side  lights  of  oil  burning  at  the  time. 

"XI.  That  the  plaintiff,  when  his  view  in  the  direction  in 
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which  he  was  running  his  auto  was  obscured,  failed  to  reduce 
his  speed  to  such  a  rate  as  would  tend  to  avoid  danger  and  ac- 
cident, and  permit  him  to  bring  his  auto  to  a  complete  stop 
within  the  distance  ahead  that  he  could  with  the  aid  of  the 
lights  thereon,  in  connection  with  the  lights  from  other 
sources,  see  an  object  the  size  of  a  person. 

"XII.  That  the  collision  occurred  within  forty  or  fifty 
minutes  after  sundown. 

"XIII.  That  the  city  ordinance  required  liirhts  to  be  on 
such  vehicles  as  the  one  driven  by  the  defendant,  one  liour 
after  sundown." 

As  conclusions  of  law  the  court  found : 

"I.  That  the  civil  court  erred  in  refusing  to  grant  a  non- 
suit, for  the  reason  that  the  plaintiff  failed  to  make  out  a 
cause  of  action  for  negligence  against  the  defendant 

"II.  That  the  plaintiff  is  guilty  of  negligence,  proximately 
contributing  to  the  damage,  in  not  placing  in  the  front  of  his 
auto,  at  least  one  lamp  giving  a  reasonably  bright  light ;  in  not 
reducing  his  speed  when  his  view  in  the  direction  in  which  he 
was  running  his  auto  was  obstructed,  to  such  a  rate  as  would 
tend  to  avoid  danger  and  accident ;  and  in  not  reducing  his 
speed  when  his  view  in  the  direction  he  was  running  his  auto 
was  obstructed  so  as  to  i)ermit  him  to  bring  his  auto  to  a  com- 
plete stop  within  the  distance  ahead  that  he  could  with  the 
aid  of  the  lights  thereon,  in  connection  with  the  lights  from 
other  sources,  see  an  object  the  size  of  a  person. 

"III.  That  the  negligence  of  the  plaintiff,  in  violation  of 
the  statutes  requiring  lights  and  speed,  proximately  contrib- 
uted to  his  damages." 

A  new  trial  was  ordered  by  the  circuit  court,  and  plaintiff 
appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Charles  E.  Ilammersley,  and  for  the  respondent  on  that  of 
Samuel  Wright. 

Barnes,  J.  The  plaintiff  testified  that  he  was  proceeding 
at  a  rate  of  speed  of  from  ten  to  thirteen  miles  an  hour ;  that 
hifl  vision  was  so  dazzled  by  headlights  of  automobiles  coming 
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in  the  opposite  direction  that  he  could  not  see  the  wagon  ahead 
of  him ;  and  that  in  this  situation  he  proceeded  a  distance  of 
100  feet  without  slacking  his  speed  until  he  bumped  into  the 
wagon,  which  he  did  not  see  until  he  struck  it.  It  seems  clear 
under  these  facts  that  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  under  the  decision  of  this  court  in 
Lauson  v.  Fond  du  Lac,  141  Wis.  57,  123  N.  W.  629.  The 
legislature  of  1913  adopted  the  rule  of  law  laid  down  in  this 
case  by  enacting  ch.  602  of  the  laws  of  that  year,  which  ap- 
pears as  part  of  sec.  1636 — 62,  Stats.  1013. 

This  court  held  in  Mueller  R.  E.  &  I.  Co.  v.  Cohen,  158 
Wis.  461,  149  N .  W.  154,  that  the  circuit  court  might,  on  an 
appeal  taken  from  the  civil  court,  reverse  the  judgment  on  the 
record  returned  and  dismiss  the  complaint,  and  that  it  was  not 
obliged  under  the  Civil  Court  Act  (sec.  28,  ch.  649,  Laws  of 
1909)  to  order  a  new  trial.  The  contributory  negligence  of 
the  plaintiff  in  the  instant  case  was  established  by  his  own 
testimony,  so  that  recovery  is  impossible  unless  that  testi- 
mony should  be  substantially  changed  on  a  subsequent  trial. 
New  trials  are  not  granted  to  induce  litigants  to  commit  per- 
jury, and  the  circuit  court  should  have  entered  judgment  dis- 
missing the  complaint. 

The  respondent  took  no  exception  to  so  much  of  the  order 
as  granted  a  new  trial,  has  taken  no  appeal  therefrom,  and  has 
urged  that  the  order  be  aiBrmed  in  this  court.  The  question 
that  confronts  the  court  is  whether  under  these  circumstances 
we  should  simply  affirm  the  order  or  should  reverse  with  di- 
rections to  enter  judgment  dismissing  the  complaint  It  is 
quite  clear  that  under  the  statute  (sec.  3071)  the  court  has  the 
power  to  pursue  the  latter  course  if  it  deems  such  procedure 
to  be  advisable.  That  statute  provides  that  "Upon  an  ap- 
peal .  .  .  the  supreme  court  may  reverse,  affirm  or  modify 
the  judgment  or  order,  .  .  .  and  may,  if  necessary  or  proper, 
order  a  new  trial."  The  right  to  exercise  this  power  does  not 
depend  on  who  takes  the  appeal.     The  case  being  here,  the- 
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court  may  make  any  disposition  of  it  that  it  deems  proper. 
Nevertheless,  the  rule  of  practice  has  long  been  established  in 
this  court  that  a  judgment  would  not  be  reversed  in  favor  of  a 
respondent  on  his  exceptions.  If  he  was  not  satisfied  with  the 
judgment,  he  was  obliged  to  appeal  from  it  to  obtain  affirma- 
tive relief.  Except  in  a  few  cases  a  review  could  not  be  had 
by  the  appellant  unless  a  proper  exception  was  preserved. 
These  rules  of  practice  may  now  seem  narrow,  illogical,  and 
highly  technical,  but  perhaps  not  mote  so  than  some  of  our 
present-day  decisions  will  appear  a  few  years  hence.  The. 
cases  are  not  in  harmony  on  the  question  whether  it  is  neces- 
sary to  take  an  exception  to  an  order  gi-anting  a  new  trial  in 
order  to  review  it. 

The  court  is  of  'the  opinion  that  any  rules  of  practice  here- 
tofore existing  which  stand  in  the  way  of  rendering  a  judg- 
ment finally  terminating  litigation  in  a  case  where  the  record 
is  properly  before  us  and  it  is  apparent  that  further  proceed- 
ings could  result  only  in  unnecessary  expense  to  the  litigants 
and  the  public,  should,  in  the  interest  of  the  prompt  and  eco- 
nomic administration  of  justice,  be  abrogated.  The  writer 
of  this  opinion  somewhat  reluctantly  concurs  in  the  conclusion 
reached  on  this  branch  of  the  case.  This  decision  cannot  be 
flquared  or  harmonized  with  a  large  number  of  former  de- 
cisions, and  no  attempt  at  harmony  is  made.  The  conflicting 
cases  are  simply  overruled. 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
clirections  to  dismiss  the  complaint.  The  respondent,  being 
the  prevailing  party,  is  awarded  costs  in  this  court. 

Timlin,  J.  {dissenting).  In  considering  this  case  I  found 
no  reason  for  reversing  the  order  of  the  court  below.  A  care- 
ful reading  of  the  majority  opinion  discloses  no  such  reason 
unless  it  is  desirable  to  give  the  respondent  more  than  he 
claims  or  to  strike  the  appellant  a  little  harder  than  he  was 
«tricken  by  the  court  below,  or  both.     A  suggestion  in  the 
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opinion  with  reference  to  how  those  of  the  future  may  regard 
it  meets  my  approval.  It  is  quite  a  novel  view  that  consider- 
ations which  make  for  the  affirmance  of  an  order  granting  a 
new  trial  under  such  circumstances  are  abhorrent  technicali- 
ties. 


Berger-Cbittenden  Company  and  others,  Respondents,  vs. 
Chicago,  Milwaukee  &  St.  Paul  Railway  CoMPAirr 
and  another,  Appellants. 

October  28,  I914'-January  12,  1915. 

Carrier 9:  Contracts:  What  lato  governs:  Limiting  HahiJity:  Through 
contracts:  Refusal  of  connecting  carrier  to  Veceive  freight:  Ac- 
tion, tort  or  contract?  Delivery  of  freight:  Emi>argo,  when 
lawful, 

1.  In  the  absence  of  evidence  showing  a  contrary  Intent,  a  bill  of 

lading  issued  in  Illinois  is  governed  by  the  law  of  that  state  aa 
to  the  nature  and  validity  of  the  contract,  and  this  includes  the 
question  whether  a  printed  clause  in  such  bill  of  lading  limiting 
the  carrier's  liability  to  its  own  line  is  binding  upon  the  con- 
signor. 

2.  Under  the  law  of  Illinois  as  interpreted  by  its  courts,  such  a  lim- 

itation is  not  prohibited,  but  to  make  it  effective  something  more 
is  required  than  merely  delivering  the  freight  and  accepting  a 
bill  of  lading  with  the  limitation  printed  therein;  and  the  same 
ruling  will  be  applied  here  in  respect  to  a  bill  of  lading  Issued 
in  that  state. 

3.  In  Illinois,  as  in  this  state,  the  English  rule  prevails,  that  the 

acceptance  of  freight  consigned  to  a  point  beyond  the  line  of  the 
first  carrier,  and  delivery  of  the  usual  receipt  specifying  the 
point  of  origin  of  the  freight,  the  terminal  point,  the  connecting 
line  required  to  complete  the  transit,  and  the  rate  for  the  entire 
carriage,  constitutes  a  contract  for  through  service,  rendering 
the  initial  carrier  liable  for  default  of  the  connecting  carrier. 

4.  Where  a  railroad  company,  designated  as  connecting  carrier  in  a 

contract  of  affreightment  for  a  through  rate,  accepts  the  freight 
and  demands  and  receives  part  of  the  through  rate,  and  then 
fails  to  complete  its  part  of  the  transit,  or  where  it  has  held  it- 
self out  to  the  public  for  the  performance  of  such  service,  or  by 
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genera]  course  of  busineas  has  authorized  the  initial  carrier  to 
make  the  through  contract,  and  then  refuses  to  receive  the 
freight  from  the  initial  carrier  upon  some  ground  inconsistent 
with  its  contractual  obligations  to  do  so,  the  wrong  constitutes 
a  breach  of  contract,  and  both  carriers  may  properly  be  joined 
in  an  action  to  recover  damages  therefor. 
6.  The  question  whether  a  particular  situation  constitutes  reason- 
able cause  for  a  railroad  company  to  refuse  to  receive  freight  of 
a  particular  kind,  or  from  or  for  a  particular  point,  may  be  and 
generally  is  one  of  law;  but  whether  such  particular  situation 
exists  or  not  in  any  given  case  is  generally  a  question  of  fact  to 
be  decided  upon  evidence. 

6.  Mere  delivery  by  a  carrier  of  a  carload  of  freight  at  the  unloading 

place  does  not  constitute  delivery  of  the  subject  of  transit  into 
the  possession  of  the  consignee;  the  latter  being  entitled  to  rea- 
sonable time  and  opportunity  to  inspect  the  property  and  to  re- 
ject it  if  rendered  worthless  or  materially  injured  in  transit 
Hence,  where  the  consignee  had  justifiably  refused  to  accept 
property  which  became  worthless  while  in  transit,  the  fact  that 
the  cars  containing  such  property  filled  its  delivery  track  did 
not  render  it  responsible  for  the  blockade  so  as  to  warrant  the 
carrier  in  refusing  to  accept  and  deliver  other  freight  shipped 
to  said  consignee. 

7.  After  notice  of  an  embargo  by  a  connecting  carrier,  the  initial  car- 

rier may  accept  freight  at  its  own  risk  of  the  embargo  being 
actually  lifted  by  the  former,  or  being  constructively  lifted  be- 
cause of  the  reasonable  basis  for  it  no  longer  existing,  in  time 
for  the  through  transit  to  be  completed. 

8.  A  railroad  company  must  have  reasonable  ground  for  instituting 

an  embargo  of  freight  from  another  carrier,  or  it  is  illegal,  and 
if  legal  when  instituted,  its  continuance  becomes  illegal  when 
there  is  no  basis  for  it  other  than  its  own  culpable  negligence. 


Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  J.  Turner,  Circuit  Judge,     Affirmed. 

Action  to  recover  damages  for  breach  of  contract  of  car- 
riage. 

December  16,  1909,  plaintiffs  purchased,  at  East  St.  Louis, 
Illinois,  a  quantity  of  water-soaked  alfalfa  meal.  It  was  re- 
quired to  be  kiln  dried  to  save  it  for  use.  To  that  end  it  was 
arranged  to  ship  the  stuff  over  ihe'Alion  Railroad  line  and 
that  of  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Vol.  159  —  17 
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the  two  being  connecting  lines,  to  Milwaukee,  Wisconsin. 
The  agents  of  both  lines  knew  of  the  perishableness  of  the 
freight.  The  Alton  Company  received  it  as  routed  over  the 
two  lines  to  the  desired  destination,  issuing  an  appropriate 
freight  bill,  containing  a  printed  limitation  of  its  liability  for 
damages  to  such  as  might  occur  on  its  o^vn  line.  Plaintiffs' 
attention  was  not  specifically  called  thereto.  They  did  not  as- 
sent to  such  limitation  by  delivering  the  freight  and  accept- 
ing the  proper  contract  without  protest.  After  many  cars 
had  been  started  over  the  Altom,  line,  a  few  of  which  duly 
reached  Milwaukee,  because  of  delay  in  getting  cars  from  the 
connecting  point  in  the  switching  district  at  Chicago,  to  Mil- 
waukee, plaintiffs  directed  a  diversion  to  Cragin,  Illinois, 
thinking  to  have  the  property  treated  there  instead  of  at  Mil- 
waukee. The  nature  of  the  material  was  such  that  pretty 
prompt  treatment  by  drying  was  necessary  to  prevent  its  be- 
coming worthless.  Plaintiffs  did  not  make  final  arrange- 
ments therefor  at  Cragin,  Illinois,  until  some  six  days  after 
the  last  of  the  cars  aforesaid  were  loaded  out  at  East  St. 
Louis, — all  of  which  in  due  time  made  the  transit  of  that 
line.  During  the  delay,  twenty-one  cars  more  were  loaded 
out  at  East  St.  Louis  and  likewise  duly  made  the  transit  of 
the  Alton  line.  There  was  a  bill  of  lading  for  each  car  of 
the  nature  aforesaid.  This  action  has  reference  only  to  the 
twenty-one  cars.  They  were  routed  over  the  Alton  Railroad 
and  the  Chicago,  Milwaukee  £  St.  Paul  lines,  consigned  to 
the  American  Malting  Company  at  Cragin,  Illinois,  where 
plaintiffs  designed  to  receive  them.  There  was  conflicting 
evidence  as  to  the  value  of  the  freight  when  delivered  into  the 
care  of  the  Alton  Company.  Prior  to  the  time  of  the  par- 
ticular shipments  cars  of  the  first  lot  had  been  placed  on  the 
track  for  the  consignees  at  Cragin,  Illinois,  but  not  before 
there  had  been  considerable  delay.  None  of  them  had  been 
unloaded.  There  were  several  rail  connections  between  the 
Alton  terminal  and  the  destination  at  Cragin,  besides  the  Mil- 
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wavJcee  line.  Plaintiffs  did  not  know  of  that  fact.  A  rea- 
sonable time  for  movement  of  freight  from  East  St  Louis  to 
the  termination  of  the  transit  was  about  five  days.  The  cars 
in  question  were  loaded  out  for  the  AUon,  as  follows:  Janu- 
ary 25,  1910,  three  cars,  the  next  day  four  cars,  the  next 
eight  cars,  the  next  one  car,  and  the  next  five  cars.  All  ex- 
cept one  duly  reached  the  termination  of  the  Alton  transit; 
but  were  not  taken  over  by  the  Milwaukee  line  until  March  6, 
1910.  They  were  transferred  by  the  latter  to  the  point  of 
consignment  the  next  day.  Plaintiffs  then  refused  to  receive 
the  freight  because  it  had  become  worthless  in  the  transit 
The  delay  in  the  transfer  from  the  Alton  to  the  Milwaukee 
line  was  because,  January  25,  1910,  the  latter  notified  the 
former  that,  until  further  notice  it  would  not  receive  cars  of 
alfalfa  meal  for  the  American  Malting  Company  at  Cragin, 
Illinois.  The  reason  assigned  was  blockade  of  freight. 
March  2d,  thereafter,  and  before  notice  of  any  change,  the 
Alton  Company  was  again  notified  by  the  Milwavkee  Comr 
pany  of  a  freight  blockade  as  to  its  line,  no  reason  being  as- 
signed, and  acceptance  of  the  delayed  cars  conditioned  upon, 
prepayment  of  freight  and  guaranty  of  switching  charges. 
Agreeable  to  the  second  notice,  the  Alton  line  assumed  the 
switching  charges  and  guaranteed  the  freight  charges,  pre- 
viously  having  requested  plaintiffs  to  assume  the  burden  which* 
they  refused  to  do  upon  the  ground  that  the  contract  of  af- 
freightment entitled  them  to  tender  of  the  freight  to  the  con- 
signee at  the  place  of  consigimient.  At  the  time  of  the  first 
notice,  the  Milwaukee  line  had  on  its  track  thirty-eight  of  the 
first  lot  of  cars.  January  29,  1910,  plaintiffs  complained  to. 
the  Milwaukee  line  of  its  refusal  to  transfer  cars  to  the  con- 
signee and,  four  days  later,  received  reply  that  it  could  not 
remedy  the  situation  until  the  consignee  cleared  its  tracks  of 
cars  already  delivered.  Before  such  reply  was  received, 
plaintiffs  notified  the  Milwaukee  road  that  they  would  not  re- 
ceive the  freight  held  on  its  road,  nor  pay  the  freight  charges,. 
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nor  clear  the  track  as  demanded,  because  the  meal  had  be- 
come worthless  in  the  delayed  transit,  and  requested  the  com- 
pany to  remove  the  cars  of  worthless  stuff  in  order  that  the 
later  cars,  which  were  still  in  a  condition  to  be  saved,  might 
be  set  in.  Later,  as  a  result  of  some  negotiations,  plaintiff 
unloaded  and  dried  some  ten  or  more  cars.  There  was  a  con- 
flict as  to  whether  it  received  the  stuff  as  delivered  according 
to  contract,  or  to  minimize  damages  for  which  defendants 
might  be  liable.  The  effort  to  thus  save  the  stuff  was  not 
successful  and,  thereupon,  the  Mihraulcee  Company  was  noti- 
fied that  the  twenty-one  cars  which  had  been  held  as  afore- 
said, would  not  be  I'coeived  nor  the  freight  paid.  The  meal 
in  those  cars  was  all  spoiled  before  this  time. 

All  matters  aforesaid  were  established,  or  there  was  evi- 
dence in  regard  to  them.  The  theory  of  the  plaintiffs  was  that 
the  freight  was  received  on  a  through  bill  of  lading,  without 
limit  of  liability;  that  the  Alton  line  had  authority  to  make 
such  a  contract,  binding  the  MilwavJcee  Company  thereto; 
that  the  latter  unreasonably  delayed  the  delivery,  and  that 
both  companies  were  liable. 

The  trial  court  decided,  as  matter  of  law,  that  the  Milwaur 
kee  Company  was  justified  in  declining  to  receive  cars  from 
the  Alton  up  to  the  3d  or  4th  of  February,  1910,  and  sub- 
mitted other  matters  to  the  jury  for  a  special  verdict,  with 
this  result:  The  alfalfa  was  worth  $4  per  ton  when  loaded 
out  at  East  St.  Louis.  The  refusal  of  the  Milwaukee  Com- 
pany  to  receive  the  cars  after  February  3,  1910,  was  unrea- 
sonable. Before  the  refusal  to  unload,  the  meal  became 
worthless.  Plaintiffs  were  not  negligent  in  loading  out  their 
property  at  East  St.  Louis  faster  than  it  could  be  duly  taken 
care  of  on  the  track  of  the  consignee.  They  were  not  negli- 
gent in  failing  to  give  the  Alton  Company  disposition  of  the 
meal  after  notice  of  inability  to  make  delivery  to  the  Milxvavr 
kee  Company,  which  proximately  contributed  to  the  loss. 
The  meal  in  one  of  the  cars  had  no  value  when  it  arrived  in 
Chicago. 
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The  trial  court  held  with  plaintiffs  as  to  the  limitation 
clause  in  the  bills  of  lading  being  ineffective,  and  that,  under 
the  circumstances,  it  was  entitled  to  recover  of  both  defend- 
ants $4  per  ton  for  the  meal  in  twenty  cars,  and  at  the  same 
rate  of  the  Alton  Company  for  that  in  the  additional  car. 

Judgment  was  rendered  accordingly.  The  defendants  sep- 
arately appealed. 

For  the  appellant  Chicago,  Mihvaulcee  &  St.  Paul  Railway 
Company  there  were  briefs  by  C.  II,  Van  Alstine,  H.  J. 
KillUea,  and  Rodger  M.  Trump,  and  oral  argument  by 
Mr,  Trump. 

For  the  appellant  Chicago  &  Alton  Railroad  Company 
there  were  briefs  by  Quarles,  Spence  &  Qvarles,  attorneys, 
and  /.  A.  Fish,  of  counsel,  and  oral  argimient  by  Mr.  Fish 
and  Mr.  W.  C.  Quarles. 

Lawrence  A.  Olwell,  for  the  respondents. 

Mabshall,  J.  The  primary  question  presented  here  is 
this:  Did  the  trial  court  err  in  holding  that  the  clause  printed 
on  each  of  the  bills  of  lading,  exempting  the  initial  carrier 
from  liability  for  damages  not  occurring  on  its  road,  was  not 
a  part  of  the  contracts  of  carriage  ? 

The  place  of  the  contract  was  the  state  of  Illinois  and  the 
law  of  that  state  governs  as  to  the  nature  and  validity  thereof 
since  there  was  no  evidence  showing  a  contrary  intent.  That 
is  elementary.  International  H.  Co,  v.  McAdam,  142  Wis. 
114,  124  K  W.  1042. 

Does  the  proposition  stated  fall  within  the  field  of  yalidity 
and  interpretation, — that  of  what  the  real  contract  between 
the  parties  was  ?  In  answering  this  it  does  not  matter,  neces- 
sarily, what  would  be  our  conclusion  if  the  place  of  the  con- 
tract was  Wisconsin,  nor  what  it  would  be  as  an  original 
proposition,  as  regards  an  Illinois  contract.  The  courts  of 
that  state  have  settled  the  law  there,  that  without  express  as- 
sent to  a  restrictive  provision,  something  other  than  merely 
accepting  the  paper  and  delivering  the  freight,  as  was  done  in 
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this  case,  such  a  provision  does  not  become  effective  and  the 
contract  must  be  read  as  if  it  was  no  part  thereof.  That 
seems  quite  plain  from  decisions  introduced  in  evidence  and 
others.  Chicago  &  N.  W.  B.  Go,  v.  Chapman,  133  til.  96, 
24  N.  E.  417 ;  Chicago  £  A.  R.  Co.  v.  Davis,  169  IlL  53, 
42  N.  E.  382;  ^Vabash  R.  Co.  v.  Thomas,  222  HI.  337,  78  N. 
E.  777 ;  III  M.  Co.  v.  C,  R.  I.  &  P.  R.  Co.  250  IlL  396,  95 
N.  E.  402.  The  written  law  of  Illinois  provides  that  "when- 
ever any  property  is  received  by  a  common  carrier,  to  be 
transported  from  one  place  to  another,  within  or  without  this 
state,  it  shall  not  be  lawful  for  such  carrier  to  limit  his  com- 
mon-law liability  safely  to  deliver  such  property  at  the  place 
to  which  the  same  is  to  be  transported,  by  any  stipulation  or 
limitation  expressed  in  the  receipt  given  for  such  property." 
In  administering  the  statute  the  court  early  held  that  it  does 
not  prohibit  a  restriction  of  common-law  liability,  but  does 
create  a  disability  to  do  so  by  a  mere  clause  in  the  freight  re- 
ceipt. Chicago  &  N.  W.  R.  Co.  v.  Chapman,  133  HI.  96,  24 
N.  E.  417. 

The  subject  has  been  reviewed  in  several  courts  and  by 
text-writers,  as  indicated  by  the  authorities  cited  to  our  at- 
tention, all  holding  that  in  Illinois  the  particular  question 
falls  within  the  field  of  validity  and  interpretation, — in  short, 
of  that  of  what  the  contract  is,  and  not  in  that  of  perform- 
ance or  remedy  for  a  breach.  HoadJey  v.  Northern  T.  Co, 
115  Mass.  304;  Ilartmann  v.  L.  &  N.  R.  Co.  39  Mo.  App. 
S8'y  Powers  M.  Co.  v.  Wells-Fargo  &  Co.  93  Minn.  143,  lOO 
N.  W.  735;  1  Hutchinson,  Carr.  (3d  ed.)  §  208. 

True,  as  said  by  the  Massachusetts  court  in  the  cited  case, 
what  appertains  to  validity  and  interpretation  and  what  to 
mere  perform anco  and  remedy,  is  sometimes  not  easily  deter- 
mined. But  the  particular  matter  has  been  determined  by 
the  Illinois  court  for  Illinois  contracts,  and  was,  in  effect, 
written  into  those  in  question.  Such  determination  has 
been,  in  general,  followed  in  other  jurisdictions,  though  con- 
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ceding  that,  as  an  original  proposition,  the  holding  might  be 
different.  It  is  considered  that  this  court  should  do  likewise. 
Our  relations  with  Illinois  are  very  intimate.  Contracts  of 
the  kind  in  question  are  liable  to  be  very  numerous.  As  said 
in  one  of  the  cited  cases,  taking  issue  with  the  decision  of  the 
Massachusetts  court,  it  would  be  exceedingly  inconvenient 
for  contracts  made  in  a  state  on  our  borders  to  mean  one  thing 
on  one  side  of  the  line  and  a  different  thing  on  another.  Con- 
ceding the  logic  of  the  opinion  in  Hoadley  v.  Noriheim  T,  Co., 
that  there  is  room  in  the  situation  for  diverse  views,  the  bet- 
ter policy  is  to  incline,  as  the  Missouri  and  Minnesota  courts 
did,  to  the  one  which  obtains  and  has  become,  by  statutory 
construction,  written  law  in  our  border  state.  We  are  so  in- 
clined and  affirm  the  decision  of  the  court  below ;  thus  giving 
the  same  construction  to  the  contracts  of  affreightment  as 
would  be  given  thereto  at  the  place  thereof. 

The  exemption  provision  in  the  contracts  being  out  of  the 
case,  the  next  question  is  whether  such  contracts  were  for  a 
through  service,  rendering  the  Alton  road  liable  for  the  de- 
fault of  the  connecting  carrier. 

The  contract  in  each  case  was  made  by  receiving  the  freight 
and  delivering  the  usual  freight  receipt,  specifying  the  point 
of  origin  of  the  freight,  the  terminal  point  beyond  the  line  of 
the  receiptor,  the  connecting  line  required  to  complete  the 
transit,  and  the  rate  for  the  entire  carriage.  As  said  before, 
the  law  of  Illinois  must  be  considered  as  embodied  therein ; 
but  that  makes  no  difference  on  this  point.  Reference  to 
Schneider  v.  Evans,  25  Wis.  241,  which  did  not  involve  such 
a  contract  as  the  one  before  us,  seems  beside  the  case.  It  is 
otherwise  as  to  Peet  v.  C.  £  N.  W.  JB.  Co.  19  Wis.  118,  as  re- 
gards the  question  before  us.  The  latter  with  Tolman  v.  Ah- 
hot,  78  Wis.  192,  47  N.  W.  264,  and  other  cases  in  this  court 
establish  the  unwritten  law  on  the  s\ibject  for  this  state,  sub- 
stantially following  the  English  rule  as  to  what  constitutes 
a  through  contract     4  Elliott,  Railroads,  §   1434.     Other 
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courts,  including  that  of  Illinois,  have  followed  such  ruk?, 
though  probably,  as  suggested  by  Judge  Elliott,  the  majority 
of  courts  of  this  country  have  adopted  what  is  called  the 
American  rule,  which  is  that  receipt  of  goods  by  one  line, 
destined  to  a  point  on  the  line  of  a  connecting  carrier,  does 
not  of  itself  raise  an  implication  of  extratorminal  liability 
and,  in  many  jurisdictions,  a  through  rate  to  the  extratermi- 
nal  point  is  not  enough  to  change  the  rule.  4  Elliott,  Rail- 
roads, §  1435.  Illinois  has  not  only  adopted  the  so-called 
English  rule,  as  it  seems,  but  by  statute,  as  judicially  con- 
strued, has  precluded  its  disturbance  other  than  by  an  express 
contract,  as  is  clearly  shown  by  the  cited  cases. 

So,  regardless  of  what  the  obligation  of  a  railroad  company 
would  be  under  such  a  contract  as  the  one  in  question  made 
in  this  state,  by  the  law  of  Illinois  the  agreement  was  for  a 
through  transit  with  full  common-law  liability. 

The  point  is  made  on  behalf  of  the  appellant  Chicago,  Mil- 
waukee &  St.  Paid  Bailway  Company  that  if  respondents 
have  any  cause  of  action  as  to  such  company,  it  is  to  redress 
a  wrong  sounding  in  tort,  which  cannot  be  joined  with  pro- 
ceedings to  redress  a  breach  of  contract, — the  wrong  com- 
plained of  as  to  the  Alton  Company,  There  does  not  seem  to 
be  merit  in  that  proposition.  It  may  be  that,  in  general,  a 
mere  unreasonable  failure  of  a  connecting  carrier  to  receive 
freight  tendered  from  another  road  would  be  a  breach  of  duty, 
having  more  the  cast  of  a  tortious  MTong  than  a  breach  of 
contract.  But,  where  a  connecting  carrier  is  not  only  in  duty 
bound  to  receive  goods  so  tendered,  but  holds  itself  out  to  the 
public  for  the  performance  of  such  service,  and  is  designated 
by  the  initial  carrier,  in  the  contract  of  affreightment  for  a 
through  rate,  as  the  connecting  line,  and  the  latter  assents 
thereto  by  force  of  a  custom  (1  Elliott,  Railroads,  §  303 ; 
4  id.  §  1443a),  or  by  placing  refusal  to  accept  the  freight 
upon  pome  gronnd  inconsistent  with  contractual  obligations 
to  do  so,  or  by  accepting  it  and  demanding  and  receiving  part 
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of  the  through  rate  and  then  failing  to  complete  its  part  of 
the  transit,  the  wrong,  distinctly,  sounds  in  breach  of  contract. 
The  holding  out  involves  an  oiBFer  to  receive  the  subject  of  car- 
riage and  to  convey  the  same  over  its  line.  The  tender  of  the 
freight  is  an  acceptance  of  the  offer.  The  promise  for  a 
promise  makes  the  mutuality  of  a  contract.  The  actual  ac- 
ceptance of  the  property  by  the  carrier  pursuant  to  the  desig- 
nation in  the  agreement  with  the  initial  carrier,  makes  the 
former  a  party,  to  all  intents  and  purposes,  to  such  agreement 
*T)ound  by  the  undertaking  therein  and  benefited  by  the  limi- 
tations," which  are  valid.  4  Elliott,  Railroads,  §  1446  and 
cases  cited.  That  is  the  law,  in  general,  appertaining  to  a 
bill  of  lading  covering  a  transit  from  the  origin  of  the  freight 
to  a  final  delivery  point  for  a  through  rate  by  a  designated 
route,  covering  an  initial  and  connecting  carrier.  Each  line 
after  the  first  which  shall  have,  expressly,  or  by  general  course 
of  business,  authorized  the  initial  carrier  to  make  the  con- 
tract, or  which  acts  upon  the  designation  in  affirmance  of  the 
initial  act,  becomes  a  party  thereto.  Railroad  Co.  v.  Andros- 
coggin MiMSj  22  Wall.  594,  601.  So  it  seems  the  fault  com- 
plained of  as  to  the  connecting  carrier  here,  was  of  the  same 
nature  as  that  respecting  the  initial  carrier. 

The  foregoing  covers  all  the  questions  in  the  case  except 
those  involving  matters  of  fact,  requiring  jury  interference 
for  their  solution.  All  were  duly  submitted  and  found  in 
respondents'  favor,  and  the  findings  have  believable  evidence 
and  reasonable  inferences  in  their  support. 

It  may  be  that  the  learned  trial  court  did  not,  with  consum- 
mate definiteness,  instruct  the  jury  on  the  subject  of  whether 
the  Milwaukee  Company  unreasonably  maintained  an  em- 
bargo against  receiving  the  freight  from  the  Alton  line  after 
February  4,  1910.  But  it  seems  that  the  jury  must  have  un- 
derstood from  the  course  of  the  trial  that  the  railroad  com- 
pany had  a  right  to  refuse  to  receive  the  freight  into  its  pos- 
session, if  conditions  on  the  delivery  track,  not  attributable 
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to  its  inexcusable  fault,  were  such  that  it  could  not  promptly 
place  cars  thereon  and  thus  terminate  its  responsibility.  No 
question  was  raised  on  the  trial  as  to  the  right  of  a  railroad 
company,  for  reasonable  cause,  to  declare  an  embargo,  as  it  is 
called,  against  receiving  freight  of  a  particular  kind,  or  at 
all,  or  from  or  for  a  particular  point.  It  must  be  conceded, 
and  is  as  we  understand  it,  that  whether  a  particular  situation 
constitutes  such  reasonable  cause  may  be,  and  generally  is, 
matter  of  law,  but  whether  such  situation  existed  or  not,  in 
any  given  case,  most  generally,  is  matter  of  fact  to  be  decided 
upon  evidence. 

This  case  was  submitted  to  the  jury  upon  the  theory  that, 
if,  through  fault  of  the  Milwaukee  Company,  a  continued  oc- 
cupancy of  the  delivery  track  by  cars  of  the  first  lot,  leaving 
no  room  thereon  for  the  particular  cars,  prevented  completing 
the  transit  until  the  property  therein  became  worthless,  and 
nevertheless,  it  refused  to  make  the  delivery  because  of  such 
occupancy,  then  it  committed  a  wrong.  The  findings  of  the 
jury  are  to  the  effect  that,  from  the  4th  day  of  February, 
1910,  until  the  property  in  question  became  worthless,  during 
which  time  the  cars  in  question  were  at  the  point  of  transfer 
to  the  Mihranl'ee  Company,  the  refusal  of  the  latter  to  receive 
the  freight  and  complete  the  transit  was  not  justifiable, — not 
justifiable,  we  understand,  by  reference  to  the  evidence,  be- 
cause the  rej^ponsibility  for  the  conditions  on  the  delivery 
track  was  with  snoli  company.  The  trial  court  said  in  clos- 
ing the  case:  ^^There  is  much  testimony  on  the  question,'^ 
which  is  quite  true,  and  further  instructed  as  follows : 

'TTou  will  remember,  gentlemen  of  the  jury,  the  testimony 
given  by  the  several  witnesses  as  to  what  occurred  after  or  at 
about  the  1st  of  February,  and  from  that  until  the  3d  or  4th 
day  of  February,  1910,  with  reference  to  the  blockade  which 
was  declared,  it  being  claimed  by  the  Chicago,  Milwavkee  d' 
St.  Paul  Railway  Company  that  that  blockade  was  justifiable 
because  cars  were  upon  the  industrial  track  of  the  American 
Malting  Company  and  prevented  the  shipping  in  or  placing 
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in  of  other  cars  at  that  time,  and  was  not  being  disposed  of 
by  that  company,  and  for  that  reason  they  claim  they  were 
entitled  to  maintain  the  blockade.  You  will  remember  the 
testimony  on  the  part  of  the  plaintiff  by  the  witnesses  and  the 
correspondence  with  reference  to  what  occurred  at  or  about 
that  time,  the  direction,  if  any,  which  was  given  to  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  as  to  the  dis- 
position of  those  cars,  and  the  effect  of  such  direction,  if  it 
was  given,  may  also  be  considered  by  you,  in  determining 
whether  or  not  it  was  justifiable,  the  company  claiming  that 
it  was  justifiable  because  material  upon  the  track  was  not 
being  disposed  of  so  as  to  open  the  track ;  on  the  other  side, 
the  plaintiff  claiming  that  it  was  not  justifiable  because  they 
had  informed  them  that  the  material  was  valueless,  that  it 
should  be  taken  out  and  dumped  and  permit  the  other  twenty- 
one  cars  this  suit  is  about  to  be  moved  up  and  disposed  of. 
Now,  you  will  have  that  testimony  in  mind  together  with  all 
the  other  facts  and  circumstances,  and  all  the  other  evidence 
that  bears  upon  that  question,  and  answer  the  question  which 
is  here  submitted  by  ^es'  or  'No,' " 

The  whole  matter  was  thus  plainly  placed  before  the  jury. 
The  answer  to  the  question  of  whether  the  Milwaukee  Com- 
pany was  justified  in  refusing  to  complete  the  transit 
promptly  after  February  4,  1910,  was  made  to  turn  on 
whether  it  was  responsible  for  the  blockade  on  the  delivery 
track.  On  the  one  side  it  was  claimed  that  the  occupancy  of 
such  track  was  by  cars  of  material  which  had  been  spoiled  in 
transit  and  subsequently  placed  therein  by  the  railroad  com- 
pany, and  that  respondents  refused  to  receive  them  on  that 
account  and  did  nothing  respecting  them  except  to  try  and 
help  the  railway  company  out  of  its  dilemma  by,  at  its  re- 
quest, endeavoring,  without  success,  to  save  some  of  the 
freighted  property ;  that  it  was  up  to  the  Milwaukee  Com- 
pany from  about  February  4,  1910,  to  rescue  itself  from  the 
situation  by  dumping  such  property  out  of  the  cars  as  worth- 
less, or  in  some  way  clearing  the  way  for  the  particular  cars, 
and  that  it  finally  did  so  but  too  late.  There  was  conflicting 
evidence  in  respect  to  the  matter.     It  was  peculiarly  a  jury 
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question.  They  answered  it.  The  settled  practice  precludes 
our  disturbing  that  answer,  even  if,  as  an  original  matter, 
we  would  incline  to  a  different  result 

It  is  urged  that  the  cars  which  blocked  the  delivery  track 
were  occupied  by  respondents  and  so  they  became  responsible 
for  the  blockade  thereon.  That  is  upon  the  theory  that  a  de- 
livery at  the  place  for  unloading  is  a  delivery  to  the  con- 
signee. The  authorities  cited  in  support  of  the  proposition, 
and  principle  as  well,  condenm  it.  It  takes  something  more 
than  mere  delivery  of  a  carload  of  freight  at  the  unloading 
place  to  constitute  a  delivery  of  the  subject  of  the  transit  into 
possession  of  the  consignee.  Reasonable  opportunity  for  de- 
termining whether  the  carrier  has  performed  its  contract  or 
not  is  required.  If  the  property  is  found  upon  inspection, 
with  reasonable  diligence,  to  have  been  rendered  worthless, 
or  to  have  been  materially  injured  while  in  the  possession  of 
the  carrier,  the  consignee  is  not  bound  to  accept  the  setting 
out  of  the  car  as  a  delivery  of  its  burden.  The  consignee  is 
not  obliged  to  accept  regardless  of  condition.  He  is  entitled 
to  reasonable  time  and  opportunity  to  inspect  the  property 
and  to  reject  it  if  rendered  worthless  or  materially  injured  in 
the  transit,  or  to  take  it  without  acceptance  as  having  been 
transported  according  to  contract.  2  Hutchinson,  Carr. 
(3d  ed.)  §  733;  4  Elliott,  Railroads,  §  1528.  That  is  ele- 
mentary. It  is  laid  down,  as  indicated,  by  most  courts  anj 
text-writers.  The  authorities  cited  by  counsel  for  appellant 
Milwaukee  Railway  Company  are  in  harmony  therewith. 

So  it  does  not  follow,  merely  because  the  cars  which  caused 
the  blockade  were  placed  on  the  delivery  track  for  the  con- 
signee, that  the  responsibility  of  the  railway  company,  ipso 
facto,  tei-minated,  or  that  it  was  terminated  because  of  some 
of  the  cars  having  been  unloaded  by  the  consignee.  If  with- 
in the  reasonable  time  for  inspection,  the  property  was  re- 
jected as  having  been  s])oiled  in  transit,  and  the  rejection  was 
persisted  in,  the  consignee  only  relenting  to  the  extent  of  ac- 
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commodating  the  railway  company  in  its  efforts  to  minimize 
the  loss  caused  by  its  wrongfully  delaying  the  transit,  then 
there  was  no  efficient  delivery  as  regards  the  claim  of  respond- 
ents in  this  case. 

It  is  suggested  that,  as  matter  of  law,  the  Milwaukee  Com- 
pany should  not  be  held  liable  for  damage  to  material  in  tran- 
sit which  was  accepted  by  the  Alton  Company  after  it 
received  notice  of  the  embargo.  About  half  the  cars  in  ques- 
tion were  so  received.  The  last  of  the  cars  reached  the  trans- 
fer point  about  the  time  the  embargo  should  have  been  lifted. 
There  is  nothing  to  indicate  that  the  Alton  Company  had  any 
reason  to  expect  the  necessities  of  the  Milwaukee  Company 
would  cause  any  considerable  delay,  certainly  not  that  delay 
would  be  caused  by  its  fault.  Had  the  property  accepted  for 
transit  after  notice  of  the  embargo  reached  it  at  East  St. 
Louis,  become  worthless  before  termination  of  justifiable 
continuance  of  the  embargo,  it  alone  would  be  liable  for  the 
loss.  In  receiving  the  cars  before  notice  of  termination  of 
the  embargo,  it  took  the  risk  of  loss  without  right  of  action 
against  the  Milwaukee  Company  in  case  of  the  latter  justifi- 
ably refusing  to  accept  such  cars  at  the  delivery  point  until 
the  subject  of  the  transaction  became  worthless. 

When  a  railroad  company,  from  the  reasonable  necessities 
of  the  situation,  having  regard  to  self-protection  and  duty  to 
the  public,  declares  an  embargo,  in  form,  to  continue  until 
further  notice,  or  by  custom  to  so  continue,  it  is  up  to  the 
shipper  and  initial  carrier  by  reasonable  inquiry  to  find  out 
whether  there  has  been  a  change  in  the  situation  before  send- 
ing forward  freight.  Biddle,  Dean  &  Co,  v,  B,  &  0.  R.  Co, 
1  Int.  Comm.  Eep.  77S.  That  would  hold  good  until  lapse 
of  such  time  as  to  render  further  continuance  of  the  embargo 
clearly  unreasonable;  but  would  not  preclude  a  carrier,  cir- 
cumstanced as  the  Alton  was  in  this  instance,  from  accepting 
freight  for  transportation,  as  here,  at  its  own  risk  of  the  em- 
bargo being  actually  lifted  by  the  act  of  the  connecting  car- 
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rier,  or  constructively  lifted  because  of  the  reasonable  basis 
for  it  no  longer  existing,  in  time  for  the  through  transit  to  be 
completed.  The  Alton  Company  took  that  risk  in  this  case. 
The  embargo  was  constructively  lifted  February  4,  1910. 
According  to  the  finding  of  the  jury  about  such  time  the 
twenty-one  cars  were  at  the  transfer  point  and  their  burden, 
•except  as  to  one,  was  in  merchantable  condition.  So  the  mere 
Acceptance  of  the  freight  by  the  Alton  Company  and  routing 
it  at  a  through  rate  over  its  and  the  Milwaukee  line  before  the 
latter  terminated  the  embargo,  cuts  no  figure  in  this  case.  It 
is  sufiicient  that  it  ought  to  have  terminated  the  interference 
and  received  the  freight  at  a  time  when  the  transit  contem- 
plated should  have  been  successfully  completed.  The  situa- 
tion is  the  same  as  if  the  Milwaukee  Company  had,  on  the 
4th  day  of  February,  1910,  given  notice  of  a  termination  of 
the  embargo  and  the  Alton  Company  had  then  accepted  the 
freight  from  the  respondents  and  made  due  tender  of  it  to  the 
Milwavkee  Company  to  execute  its  part  of  the  entire  transit. 

A  railroad  company  must  have  reasonable  ground  for  in- 
stituting an  embargo,  or  it  is  illegal.  The  carrier  cannot  de- 
clare an  embargo  as  a  shield  against  its  inexcusable  fault  nor 
unreasonably  continue  it  as  such  shield.  If  legal  when  insti- 
tuted its  continuance  is  illegal  when  there  is  no  basis  for  it 
other  than  its  own  culpable  negligence  or  wilful  neglect. 
Barnes,  Interstate  Transp.  §  352. 

Other  questions  are  suggested  by  counsel  for  consideration, 
some  of  which  are  covered  by  the  previous  discussion  and 
others  are  not  deemed  of  sufficient  importance,  in  view  of  the 
conclusions  already  stated,  to  warrant  extending  this  opinion. 
The  major  questions  are  whether  the  expressed  exemption  of 
liability  became  a  part  of  the  contracts  of  affreightment, 
whether  the  contracts  were  for  a  through  transit,  and  whether 
the  Mihuaiilice  Companif  was  responsible  for  the  condition 
which  moved  it,  during  the  embargo  period,  to  refuse  to  de- 
liver the  twenty-one  cars  within  the  period  after  the  4th  of 
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February,  1910,  bc*fore  the  subject  of  the  transit  became 
T^orthless.  The  decision  of  all  in  respondents'  favor  leaves 
nothing  of  importance  for  consideration. 

By  the  Court — Judgment  aflBrmed  on  both  appeals. 

Timlin,  J.,  dissents. 


HcMiLLEN,  Respondent,  vs.  Strange,  imp.,  Appellant* 

Von)emb€r  18,  19H — January  12, 1915. 

Appeal:  Review:  Findings  of  fact:  Evidence:  Sufficiency:  Sale  of  cor- 
porate stock:  Fraud  of  purchaser:  Confidential  reUttions:  Over- 
reaching: Contracts:  Construction:  Retention  }>y  party:  Estoppel. 

1.  Conclusions  of  fact  reached  by  wrong  application  of  legal  princi- 

ples do  not  fall  within  the  rule  which  prohibits  this  court  from 
disturbing  the  trial  court's  findings  of  fact  unless  they  are 
against  the  clear  preponderance  of  the  evidence. 

2.  The  fact  that  one  stockholder  in  a  corporation,  In  negotiating  for 
.  the  purchase  of  the  shares  of  another  stockholder  toward  whonk 

he  sustained  confidential  relations,  made  strong  representations 
relative  to  the  lack  of  integrity  and  the  extravagance  of  the  per* 
sons  in  control  of  the  corporation  and  the  ruinous  results  which 
were  likely  to  follow  from  a  continuance  of  their  management, 
does  not  justify  a  finding  of  fraud  in  the  purchase,  where  h& 
acted  in  good  faith  and  honestly  and  fully  believed  what  he  said* 
was  true,  even  though  he  had  exaggerated  ideas  as  to  the  im* 
pending  danger. 

8.  The  evidence  in  this  case  is  held  not  to  sustain  findings  of  the  trial 
court  to  the  effect  that  defendant  took  advantage  of  confidential 
relations  existing  between  himself  and  plaintiff  and  by  overper- 
suasion  and  overreaching  induced  her  to  sell  certain  corporate 
stock  to  him;  but,  on  the  contrary,  to  show  that  in  such  purchase 
defendant  dealt  fairly  and  honestly  with  plaintiff  and  was  guilty 
of  no  overreaching,  unfair,  or  unconscionable  conduct 

4.  A  contract  providing  tor  the  purchase  of  corporate  stock,  to  be 
paid  for  within  eight  years,  that  it  should  be  held  In  escrow  until 
paid  for,  that  the  dividends  should  be  paid  to  the  purchaser  but 
should  be  used  to  pay  interest  on  the  purchase  money,  and  that 
In  case  of  default  in  making  any  payment  of  principal  or  interest 
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the  agreement  should  become  void,  the  deposit  be  terminated, 
and  the  stock  returned  to  the  vendor,  is  construed  as  giving  the 
vendor  an  option  to  declare  the  contract  void  in  case  of  default, 
or  to  enforce  it  and  collect  the  purchase  price,  as  she  might 
choose. 

5.  A  privilege  reserved  in  such  a  contract  to  pay  the  entire  purchase 

price  before  the  expiration  of  the  time  limited  therefor,  is  not 
an  unusual  provision,  nor  can  it  be  said  to  be  unfair  or  uncon- 
scionable toward  the  vendor. 

6.  The  law  will  not  permit  a  person  capable  of  understanding  a  con- 

tract to  sign  it,  retain  it,  and  afterwards  avoid  it  upon  the  pre- 
text that  it  was  not  understood. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wiime- 
bago  county:  W.  B.  Quinlan,  Judge.     Reversed. 

This  action  was  brought  to  set  aside  a  sale  by  the  plaintiff 
to  the  defendant  John  Strange  of  250  shares  of  the  capital 
stock  of  the  Fox  River  Paper  Company  of  the  par  value  of 
$25,000,  on  the  ground  of  alleged  fraud  on  the  part  of  the 
defendant  Strange.  The  Fox  River  Paper  Company  is  a 
Wisconsin  corporation  engaged  in  the  manufacture  and  sale 
of  paper  at  Appleton,  Wisconsin.  The  complaint  charges 
that  the  plaintiff  was  induced  to  make  the  contract  of  sale  by 
the  false  and  fraudulent  representations  of  the  defendant 
Strange  and  by  undue  influence  exercised  by  him  upon  the 
plaintiff.  The  material  allegations  of  the  complaint  are  put 
in  issue  by  the  answer  of  the  defendant  Strange. 

The  court  below  rendered  a  decision  in  writing  reviewing 
the  evidence  and  giving  its  conclusions  respecting  the  facts, 
and  also  made  findings  of  fact  and  conclusions  of  law. 

The  contract  of  sale  between  the  plaintiff  and  the  defend- 
ant Strange,  dated  August  4, 1913,  provided  that  the  plaintiff 
sell  and  deliver  her  stock  in  the  Fox  River  Paper  Company 
for  $25,000,  and  that  the  defendant  Strange  agreed  to  pay 
therefor  $25,000  on  or  before  eight  years  from  the  date  of  the 
contract,  with  interest  at  six  per  cent,  per  annum,  payable 
quarter-annually,    and   contained   the  following   provisions, 
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designated  in  the  decision  of  the  court  as  paragraphs  VII  and 
VIII: 

VIL  "It  is  further  agreed  that  all  dividends  accruing  and 
declared  upon  such  capital  stock  while  same  shall  be  held  in 
escrow  as  aforesaid,  shall  be  payable  to  said  John  Strange  or 
his  legal  representatives,  heirs  or  assigns,  but  shall  be  applied 
by  him  or  them,  first,  to  the  payment  of  the  interest  accruing 
and  due  upon  the  sums  owing  and  to  be  paid  as  aforesaid,  and 
any  surplus  thereof  as  he  or  they  shall  direct." 

VIII.  "And  it  further  is  agreed  that  in  case  of  default  in 
the  payment  of  such  interest  at  the  times  herein  stated  or  in 
default  in  the  payment  of  said  principal  sum  as  agreed  herein 
or  in  any  of  the  agreements  hereof,  this  agreement  shall  be 
and  become  void,  and  said  deposit  shall  thereupon  be  termi- 
nated and  said  certificates  of  stock  and  the  instruments  of  as- 
signment thereof  shall  become  void  and  shall  be  surrendered 
to  said  Alice  McMillen,  her  legal  representatives,  heirs  or  as- 
signs.'^ 

The  contract  further  provided  that  the  purchase  price, 
principal  and  interest,  was  secured  by  the  holding  of  the 
stock  in  escrow  by  the  Oshkosh  Savings  &  Trust  Company, 
defendant  herein ;  that  upon  the  execution  of  the  contract  of 
sale  the  plaintiff  was  to  make  and  execute  instruments  of  as- 
signment and  transfer  of  the  shares  of  the  capital  stock  and 
deposit  the  same  in  escrow  with  said  Oshkosh  Savings  &  Trust 
Company,  defendant  herein,  together  with  a  duplicate  of  the 
contract  of  sale  to  be  held  by  said  Trust  Company  until  the 
full  amount  specified  in  the  contract  of  sale  with  interest  had 
been  paid,  and  upon  payment  the  stock  with  the  instruments 
of  assignment  were  to  be  delivered  to  the  defendant  Strange, 
and  said  Strange  be  thereafter  fully  discharged  of  all  claims 
of  the  plaintiff  on  account  of  said  purchase  money  and  inter- 
est; that  the  plaintiff  was  also  to  execute  and  deposit  with 
the  stock  certificates  and  instruments  of  assignment  proxies 
authorizing  the  defendant  Strange  or  his  legal  representa- 
tives to  vote  the  shares  of  stock  so  deposited  at  all  meetings 
Vol.  159  —  18 
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of  the  stockholders  of  said  Fox  River  Paper  Company,  and 
that  said  proxies  should  not  be  revocable  during  such  period 
of  escrow,  and  that  a  duplicate  of  such  proxies  be  delivered 
to  defendant  Strange  and  a  like  duplicate  to  the  Fox  River 
Paper  Company. 

The  court  below  found  that  the  plaintiff,  when  the  contract 
was  made,  owned  the  stock  in  question,  which  was  of  the  par 
value  of  $100  a  share,  and  had  owned  it  since  1901 ;  that  in 
1899  Katherine,  daughter  of  defendant  John  Strange,  ms^T' 
ried  Robert  McMillen,  Jr.,  son  of  plaintiff,  and  thereafter 
the  plaintiff  and  her  said  son  and  daughter-in-law  lived  to- 
gether as  members  of  one  family  in  the  plaintiff's  home  for 
seven  years,  and  because  of  said  family  ties  there  grew  up  be- 
tween plaintiff  and  the  defendant  John  Strange  close  confi- 
dential relations ;  that  as  a  result  thereof  defendant  Strange 
became  the  confidential  adviser  and  trusted  friend  of  the 
plaintiff  and  her  son  Robert  McMillen,  Jr.,  and  plaintiff 
acted  upon  defendant  Strangers  advice  in  making  the  in- 
vestment in  said  250  shares  of  stock,  and  thereafter  she  de- 
pended upon  him  for  information  concerning  the  affairs  of 
the  Fox  River  Paper  Company;  that  the  defendsint  Strange, 
before  he  became  stockholder  in  the  Fox  River  Paper  Com- 
pany, attended  the  meetings  of  the  stockholders  with  his  son- 
in-law,  Robert  McMillen,  Jr.,  who  was  an  officer  and  director 
of  the  company,  and  in  an  advisory  capacity  took  part  in  the 
affairs  of  the  company ;  ^  that  after  the  death  of  said  Robert 
McMillen,  Jr.,  and  about  the  year  1906  the  defendant 
tSt range  became  a  stockholder  and  director  of  the  Fox  River 
Paper  Company,  and  continued  as  such  director  until  July, 
1913,  and  during  said  time  plaintiff  depended  upon  him  for 
infonriation  relating  to  the  affairs  of  the  company ;  that  said 
company  was  engaged  in  the  manufacture  and  sale  of  paper 
at  Appleton,  Wisconsin,  and  doing  a  profitable  business,  and 
for  more  than  ten  years  immediately  preceding  the  commence- 
ment of  this  action  had  declared  and  paid  quarterly  divi- 
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dends  to  its  stockholders  out  of  the  net  earnings ;  that  plaint- 
iff received  and  was  paid  annually  upon  her  250  shares  of 
stock  between  1901  and  1912  inclusive  dividends  ranging 
from  $1,500  to  $3,000  a  year,  or  about  on  an  average  of  ap- 
proximately ten  per  cent,  a  year ;  that  the  Fox  River  Paper 
Company  during  the  time  that  defendant  Strange  was  a  di- 
rector maintained  a  policy  to  pay  out  of  the  net  earnings  to 
its  stockholders  quarterly  dividends  amounting  in  the  aggre- 
gate to  not  less  than  eight  per  cent,  per  annum,  and  during 
all  of  said  time  there  was  paid  annually  to  its  stockholders  in 
quarterly  dividends  a  sum  in  excess  of  eight  per  cent,  per  an- 
num; that  the  affairs  of  the  company  were  so  arranged  as  to 
keep  on  hand  out  of  the  net  earnings  a  surplus  sufficient  to 
declare  at  least  a  quarterly  two  per  cent,  dividend  regardless 
of  business  conditions  which  for  any  particular  quarter  might 
show  a  loss,  or  little,  if  any,  profit,  all  of  which  defendant 
Strange  knew  at  and  prior  to  August  4,  1913 ;  that  the  au- 
thorised capital  stock  was  $650,000,  divided  into  5,500  shares 
of  the  par  value  of  $100  per  share;  that  5,406  shares  have 
been  issued  and  are  outstanding  and  the  remaining  ninety- 
four  shares  are  held  in  the  treasury ;  that  the  value  of  the  as- 
sets and  property  of  said  company  as  shown  by  the  books  is 
$1,175,000;  that  the  company  is  solvent;  that  it  has  an  en- 
viable reputation  in  the  business  world ;  that  the  good  will  is 
valuable;  that  the  mills  belonging  to  the  company  are  being 
operated  profitably ;  that  since  the  commencement  of  this  ac- 
tion the  regular  quarterly  dividend  of  two  per  cent,  has  been 
paid;  that  in  July,  1913,  and  prior  thereto,  and  on  August  4, 
1913,  and  since  the  shares  of  stock  had  a  book  value  of  $166 
per  share,  and  at  said  times  the  cash  sale  value  of  said  stock 
was  not  less  than  $120  per  share,  all  of  which  was  known  to 
the  defendant  Strange;  that  prior  to  the  July,  1913,  annual 
meeting  of  the  stockholders  there  arose  some  matters  of  dif- 
ference between  employees,  superintendent,  and  officers ;  that 
defendant  Strange  as  director  advocated  changes  in  the  man- 
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agement  and  policy  of  the  company,  and  at  the  July,  1913, 
annual  stockholders'  meeting  he  was  by  vote  of  a  majority 
of  the  stockholders  defeated  as  a  director;  that  the  changes 
in  directorate  at  the  July,  1913,  annual  meeting  had  up  to 
the  time  of  making  the  findings  in  no  manner  injured  the 
company  or  the  value  of  its  stock. 

"That  the  defendant  John  Strange  and  W.  D.  Whorton,  a 
director,  had  been  on  friendly  and  intimate  terms,  and  upon 
tlic  solicitation  and  request  of  the  defendant  John  Stranae 
the  said  Whorton  wrote  to  the  plaintiff,  Alice  A,  McMillen, 
the  letter  of  July  15,  1913,  identified  as  Exhibit  'A.' 

"That  on  August  1,  1913,  and  at  a  time  when  the  plaintiflF, 
because  of  illness,  was  in  a  weakened  physical  and  mental 
condition  and  susceptible  to  the  defendant's  infiuence,  he  took 
occasion  to  call  at  her  home,  his  object  and  purpose  being  to 
secure  by  personal  solicitation  and  persuasion  from  this 
plaintiff  her  said  shares  of  stock  in  the  Fox  River  Paper  Com- 
pany, he  well  knowing  that  plaintiff  regarded  said  stock  as  a 
safe  investment  and  that  she  had  faith  and  confidence  in  the 
business  of  said  company  and  in  the  treasurer  and  general 
manager  of  said  company,  Mr.  H.  G.  Freeman,  and  well 
knowing  that  plaintiff  had  no  desire  to  sell  the  same,  and  that 
it  was  not  for  sale ;  that  plaintiff  desired  to  keep  said  stock 
for  her  three  daughters,  and  that  provision  had  been  made 
that  it  should  ultimately  go  to  plaintiff's  said  daughters. 

"That  defendant  then  and  there,  in  order  to  induce  the 
plaintiff  to  surrender  said  stock  to  him,  and  with  full  knowl- 
edge that  if  he  succeeded  he  would  prevent  said  shares  of 
stock  from  going  where  the  plaintiff  had  ultimately  designed 
it  should  go,  took  advantage  of  the  friendly  and  confidential 
relations  then  existing,  and  by  overpersuasion  and  by  over- 
reaching on  his  part,  and  by  reason  of  the  trust  and  confidence 
which  the  plaintiff  had  reposed  in  him,  induced  the  plaintiff 
to  agree  to  let  defendant  have  her  said  shares  of  stock. 

"That  by  reason  of  the  defendant's  overreaching  conduct, 
and  by  reason  of  such  confidential  relations,  he  succeeded  in 
producing  in  plaintiff's  mind  impressions  concerning  the  con- 
dition of  the  Fox  River  Paper  Company  and  the  necessity 
for  the  success  of  said  business  that  the  defendant  be  in  con- 
trol of  the  affairs  of  the  company  or  upon  the  board  of  direct- 
ors. 
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'That  the  defendant  exaggerated  the  importance  of  the 
difiFerences  between  the  directors  and  their  effect  npon  the 
future  success  of  the  company's  business ;  that  he  represented 
that  the  affairs  of  the  Fox  Eiver  Paper  Company  were  being 
mismanaged  and  that  salaries  far  in  excess  of  what  were  just 
were  being  paid  to  the  officers ;  that  the  business  was  going  to 
ruin ;  that  the  general  manager,  Mr.  II.  G.  Freeman,  was  not 
earning  his  salary ;  that  he  was  at  the  office  of  said  company 
attending  to  business  only  two  hours  a  day ;  that  Mr.  Wagg. 
the  superintendent,  was  getting  an  excessive  salary,  and  that 
he  was  a  thief;  that  one  of  Mr.  Wagg's  sons  was  drawing  a 
salary  of  $5,000  a  year;  that  the  earning  powers  of  the  prop- 
erty were  greatly  impaired  and  that  there  would  be  no  divi- 
dends on  said  stock  in  the  future ;  that  the  value  of  said  stock 
would  depreciate  until  it  would  be  worth  but  fifty  cents  on 
the  dollar,  and  in  consequence  thereof  Katherine  McMillen 
and  plaintiff's  grandson,  Bobbie,  would  sustain  great  finan- 
cial loss. 

'*That  all  of  the  foregoing  statements  so  made  to  the  plaint- 
iff were  misleading,  and  that  they  created  in  the  plaintiff's 
mind  unnecessary  alarm  and  fear,  and  because  of  her  weak- 
ened and  impaired  mental  and  physical  condition  her  judg- 
ment was  thereby  unsettled  and  she  did  not  have  the  full  and 
free  use  of  her  reasoning  faculties  and  was  unable  to  compre- 
hend fully  the  transaction,  and  that  through  the  fear  and 
alarm  produced,  and  believing  that  the  safety  of  her  grandson 
Robert's  and  her  daughter-in-law  Katherine's  investment  in 
the  stock  of  the  Fox  River  Paper  Company  would  be  greatly 
impaired  and  that  there  was  grave  and  serious  danger  of 
financial  ruin  to  them,  she  carried  out  the  promise  so  secured 
by  the  defendant  John  Strange  and  executed  on  August  4, 
1913,  the  agreement  and  delivered  the  stock  therein  men- 
tioned to  the  Oshkosh  Savings  &  Trust  Company. 

"That  the  plaintiff  at  said  time  lived  in  her  home  in  the 
city  of  Oshkosh  alone  with  her  maid  servant,  and  had  alway>=j 
relied  upon  IMr.  George  Hilton,  an  attorney  at  law  of  Osh- 
kosh, Wisconsin,  to  give  her  advice  on  business  matters,  and 
that  she  had  no  acquaintance  with  any  other  lawyer  in  the 
city  of  Oshkosh  or  elsewhere. 

'*That  the  plaintiff  entered  into  said  contract  without 
taking  independent  counsel  or  advice,  and  that  the  same  wa& 
not  fully  understood  or  comprehended  by  her. 
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"That  the  value  of  said  shares  of  stock  was  upwards  of 
$30,000. 

'^That  the  defendant  paid  plaintiff  nothing  whatever,  either 
in  cash  or  property,  for  said  stock,  and  before  the  commence- 
ment of  this  action  she  demanded  its  return. 

"That  the  plaintiff  left  with  the  defendant  John  Strange, 
by  reason  of  such  confidential  relations,  the  procuring  of  a 
competent  attorney  who  was  to  prepare  such  contract  for  the 
sale  and  delivery  of  said  stock  in  terms  that  would  be  per- 
fectly fair  between  the  parties,  and  relying  upon  such  rela- 
tionship she  assumed  that  a  contract  in  accordance  with  such 
fairness  had  been  prepared. 

"That  instead  of  presenting  such  a  contract  to  the  plaintiff 
for  her  signature,  the  defendant  John  Strange  presented  a 
contract  to  her  which  was  unfair,  one-sided  and  unconscion- 
able, and  failed  to  explain  such  contract  and  all  of  the  pro- 
visions therein  contained,  so  that  when  the  plaintiff  signed 
the  same  she  did  not  fully  imderstand  the  contents  thereof 
nor  the  effect  that  certain  provisions  therein  bad  upon  her 
rights  in  the  transaction.'' 

Judgment  was  entered  upon  the  findings  in  favor  of  the 
plaintiff,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  signed  by  Silas  Bui- 
lard,  attorney,  and  J.  C.  Thompson,  of  counsel,  and  a  reply 
brief  and  oral  argument  by  Mr.  Thompson, 

For  the  respondent  there  was  a  brief  by  BoucJc  &  Hilton, 
E.  J.  Dempsey,  and  John  F.  Eluwin,  and  oral  argument  by 
Mr,  Dempsey  and  Mr,  Kluwin, 

Kerwin,  J.  Many  of  the  material  facts  in  this  case  are 
without  substantial  dispute.  The  main  controversy  arises 
more  particularly  upon  conclusions  drawn  from  facts  proved 
than  upon  disputed  questions  of  fact. 

"Where  a  trial  court  finds  the  facts,  or  the  facts  are  undis- 
puted, and  follows  such  findings  or  undisputed  facts  with  con- 
clusions contrary  to  what  is  legitimately  deducible  from  such 
facts,  to  the  effect  that  there  was  a  fraudulent  transaction, 
such  conclusions  are  open  to  attack  and  reversal  when  the  con- 
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elusions  are  not  properly  deducible  from  the  established  facta. 
Conclusions  of  fact  reached  by  wrong  application  of  legal 
principles  do  not  fall  within  the  rule  which  prohibits  this 
court  from  reversing  findings  of  fact  unless  against  the  clear 
preponderance  of  the  evidence.  Figge  v.  Bergenthal,  180 
Wis.  594,  109  K  W,  681,  110  N.  W.  798. 

The  learned  trial  court  concluded  in  its  findings  of  fact 
that  the  defendant  "took  advantage  of  the  friendly  and  con- 
fidential relations  then  existing,  and  by  overpersuasion  and 
by  overreaching  on  his  part,  and  by  reason  of  the  trust  and 
confidence  which  the  plaintiff  had  reposed  in  him,  induced 
the  plaintiff  to  agree  to  let  defendant  have  her  said  shares  of 
stoek.^'  The  court  below  in  its  decision  and  upon  sufficient 
evidence  acquitted  the  defendant  of  any  wilful  or  active  fraud, 
and  unless  the  established  facts  show  that  he  was  guilty  of  a 
constructive  fraud  the  judgment  below  cannot  be  sustained. 

It  appears  from  the  record  without  substantial  dispute  that 
Robert  McMillen,  known  in  the  record  as  Robert  ilcMillen  T, 
died  in  1887,  and  that  his  adopted  son,  known  as  Robert  Mc- 
Millen II,  and  George  Hilton,  an  attorney  of  Oshkosh,  Wis- 
consin, with  others  since  deceased,  were  named  as  executors 
of  the  will  of  Robert  McMillen  I.  Robert  McMillen  I  left 
stock  in  the  Fox  River  Paper  Company  of  the  par  value  of 
$200,000,  and  left  surviving  him  his  widow,  the  plaintiff,  and 
his  son  Robert  McMillen  II,  and  an  adopted  daughter,  Jessie 
Edmundson,  who  has  two  daughters.  Tlie  Fox  River  Paper 
Company  operated  paper  mills  at  Appleton,  Wisconsin ;  the 
first  was  built  in  1882,  the  second  in  1888,  and  the  third  in 
1893.  The  authorized  capital  stock  of  the  company  was 
$550,000,  $640,000  outstanding  and  the  balance  in  the  treas- 
ury. Twenty-five  thousand  dollars  par  value  of  the  stock  was 
left  under  the  will  of  Robert  Mc^fillen  I  to  his  executors  in 
trust  and  is  held  by  Mr.  Hilton  as  surviving  executor  in  trust 
for  the  adopted  daugliter,  Jessie  Edmundi^on.  In  the  settle- 
ment of  the  estate  in  1889  the  plaintiff  took  $25,000  par  valnr^ 
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of  the  stock  of  said  company  from  her  husband's  estate  at 
par ;  Robert  McMillen  II  received  stock  of  said  company  of 
the  par  value  of  $141,000.  This  stock  up  to  1889  had  never 
paid  a  dividend,  but  thereafter  and  in  1900  paid  a  divi- 
dend of  one  and  one-half  per  cent.  Robert  McMillen  II  suc- 
ceeded his  father  as  president  of  the  company  and  married 
Katherine,  thle  daughter  of  defendant.  Robert  II  had  the 
advice  and  services  of  the  defendant,  who  was  experienced  in 
the  paper-mill  business.  Robert  McMillen  II  at  his  death  in 
1906  left  him  surviving  his  widow,  Katherine  McMillen,  a.nd 
one  son,  designated  in  this  case  as  Robert  McMillen  III  and 
sometimes  called  ^'Bobbie,"  who  is  about  eight  years  of  age. 
The  defendant  is  executor  of  the  will  of  iftobert  McMillen  II. 
Katherine  McMillen  holds  the  $141,000  capital  stock  of  the 
Fox  Rixer  Paper  Company  formerly  held  by  her  husband 
and  150  shares  since  purchased,  and  defendant  holds  in  his 
OT\ai  name  ,87  shares  and  his  son  Paul  44  shares.  After  the 
death  of  Robert  McMillen  II  the  defendant  was  elected  a  di- 
rector of  the  company,  and  from  1900  the  company  paid 
dividends  averaging  a  little  over  ten  per  cent,  annually.  The 
company's  statement  for  1913  shows  a  surplus  account  of 
'  $225,000,  which  with  the  profit  and  loss  account  made  the 
book  value  of  the  stock  over  one  and  one  half  of  par.  The 
company,  however,  failed  to  carry  any  depreciation  account 
until  1909,  when  it  was  decided  that  a  proper  yearly  depre- 
ciation was  about  $25,000,  and  in  1909,  1910,  1911,  and 
1912,  as  appears  from  the  statement  of  October  1,  1913,  the 
company  charged  off  a  depreciation  of  $98,650.  According 
to  the  statement  the  book  value  of  mills  and  machinery  was 
about  $615,000,  so  it  appears  that  if  proper  depreciation  had 
been  charged  off  from  the  time  of  completion  of  the  last  mill 
built  in  1893  down  to  1909  the  books  would  show  very  little 
surplus.  In  1912  and  1913  the  first  mill,  built  in  1882,  was 
considerably  out  of  date  so  far  as  its  capacity  to  compete  with 
modern  mills  was  concerned;  a  new  filtration  system  was 
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necessary,  and  for  the  three  mills  would  cost  between  $50,000 
and  $100,000.  Mr.  Wagg  was  superintendent  and  director 
of  the  company  and  Mr.  Freeman  manager  and  director. 
Superintendent  Wagg's  son  was  in  the  employ  of  the  com- 
pany, and  trouble  arose  with  regard  to  the  sale  of  rubber  rags 
which  Wagg's  son  was  purchasing  by  the  carload  and  selling 
to  the  company  largely  in  advance  of  the  market  prices. 
Mr.  Whorton,  a  stockholder,  was  at  this  time  president  of 
the  company,  and,  after  an  investigation  brought  about 
through  defendant,  demanded  the  resignation  of  Mr.  Wagg 
and  his  son.  The  matter  was  referred  to  a  committee,  which 
at  the  time  of  the  trial  had  not  reported. 

There  was  evidence  going  to  show  that  the  so-called  rag 
deal  was  a  very  substantial  loss  to  the  company,  although  this 
was  denied  by  Freeman.  There  was  also  evidence  that  the 
company  was  selling  paper  below  cost,  and  that  if  the  same 
price  had  been  made  to  all  customers  that  was  made  to  one, 
there  would  be  a  net  loss  of  $40,000  a  year.  At  the  July, 
1913,  meeting  the  defendant  oflFered  resolutions  for  the  pur- 
pose of  putting  the  property  into  shape  for  successful  operation 
and  to  provide  funds  and  to  adopt  a  proper  system  of  account- 
ing, and  proposed  a  cutting  down  of  dividends  in  view  of  the 
company's  need  of  new  improvements.  A  mortgage  secur- 
ing a  bond  issue  of  $250,000  was  authorized.  The  company's 
statement  of  October,  1913,  shows  $108,000  bonds  outstand- 
ing, bills  payable  $111,100,  accounts  payable  over  $33,000, 
labor  and  salary  over  $10,000.  In  April  and  March,  1913, 
Wagg  sold  150  shares,  being  all  of  his  stock  except  six  shares, 
at  $120  per  share.  There  is  evidence  that  he  formerly  of- 
fered it  at  par.  It  also  appears  that,  allowing  a  proper 
amount  for  depreciation,  the  profits  for  1913  would  be  very 
small,  if  anything.  The  stock  controlled  by  the  defendant, 
aggregating  about  $170,000,  together  with  288^  shares  held 
by  the  president,  Whorton,  and  285^  shares  held  by  his  step- 
mother, and  the  plaintiff's  250  shares,  were  voted  for  def end- 
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ant,  but  the  stock  controlled  by  Mr.  Hilton  as  trustee  for  Jes- 
sie Edmundson,  together  with  other  stock,  was  voted  against 
the  defendant  at  the  July,  1913,  meeting,  and  he  was  de- 
feated as  a  director.  So  it  appears  that  the  balance  of  power 
of  stock  at  the  stockholders'  meeting  rested  with  the  plaintiff 
and  her  adopted  daughter,  Jessie  Edmundson.  At  this  meet- 
ing the  following  directors  were  elected:  Mr.  Hilton,  whose 
interest  in  the  company  was  only  that  of  trustee  of  Jessie 
Edmundson's  stock;  Mr.  Wagg,  who  held  but  six  shares; 
Mr.  Freeman,  who  held  150  shares,  which  shortly  thereafter 
he  sold  to  one  Wing,  \vho  had  had  but  little  experience  as  a 
practical  i^aper-mill  man,  but  was  at  the  time  of  trial  getting 
a  salary  of  $4,000  as  assistant  manager ;  and  ^Ir.  Morrison, 
who  held  but  one  share,  his  wife,  however,  owning  250  shares. 
Mr.  Whorton  was  also  elected,  but  refused  to  serve  as  di- 
rector on  account  of  the  defendant  being  defeated.  After 
Mr.  Whorton  refused  to  serve  Mr.  Witter  was  elected  presi- 
dent. Mr.  Witter  is  interested  in  paper  mills  and  banks  at 
Grand  Rapids,  Wisconsin,  and  it  does  not  appear  from  the 
record  that  he  was  giving  much  personal  attention  to  the 
business  of  the  Fox  River  Paper  Company.  Mr.  Freeman's 
salary  was  reduced  from  $5,000  to  $2,500  after  he  sold  his 
stock  to  Wing.  The  defendant  was  an  experienced  paper- 
mill  man  and  obviously  felt  that  his  removal  from  the  board 
of  directors  was  not  in  the  interest  of  the  company.  It  was 
the  understanding  between  plaintiff  and  defendant  that  the 
latter  should  report  from  time  to  time  to  plaintiff  the  affairs 
of  the  company,  and  he  did  so  report  to  her  the  result  of  the 
July,  1913,  meeting  and  his  defeat  as  a  member  of  the  board 
of  directors.  After  this  July,  1913,  meeting  at  which  he 
failed  to  be  elected  as  a  director,  defendant  applied  to  the 
plaintiff  to  purchase  her  stock. 

Plaintiff  desired  that  ^Ir.  Hilton  vote  her  stock  and  that 
of  Jessie  Edmundson  for  defendant,  and  had  he  done  so  de- 
fendant would  have  been  elected  a  director.     Hilton  voted 
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plaintiffs  stock  for  defendant,  but  voted  the  Edmundson 
£tock  against  him.  The  defeat  of  defendant  left  the  stoc^ 
held  by  him  and  his  relatives,  aggregating  about  $170,000, 
imrepresented  upon  the  board  of  directors.  The  Whorton  in- 
terest above  referred  to,  aggregating  574  shares,  was  also  left 
unrepresented,  since  Whorton  refused  to  act  on  the  board 
after  the  defeat  of  the  defendant  Strange. 

It  is  quite  clear  from  the  evidence  that  Whorton  felt  that 
the  board  of  directors  elected  at  the  July,  1913,  meeting 
would  not  successfully  manage  the  business  of  the  company 
and  that  in  consequence  thereof  the  stock  would  be  greatly 
depreciated,  and  wrote  a  letter  to  plaintiff,  at  the  suggestion 
of  defendant,  which  letter  is  referred  to  in  the  findings  as 
Exhibit  "A.'^  In  this  letter  Mr.  Whorton  speaks  in  high 
terms  of  Mr.  Strange  and  expresses  surprise  that  he  was  voted 
out  of  the  directory,  and  saying  that  at  that  time  in  particu- 
lar Mr.  Strangers  services  were  needed  on  the  board. 

It  is  true  the  evidence  shows  that  plaintiff  did  not  wish  to 
sell  her  stock  and  offered  to  give  defendant  voting  power. 
He  answered  her  by  saying  that  in  case  of  her  death  the  stock 
might  fall  into  hands  unfriendly  to  defendant's  interest. 
But  plaintiff  was  friendly  to  the  Strange  interest  and  desired 
to  protect  it,  and  finally  consented  to  sell  the  stock  and  the 
deal  was  made. 

Now  the  question  in  the  case  is  whether  there  is  sufficient 
evidence  to  support  a  finding  of  fraud.  That  there  was  no 
wilful  or  active  fraud  is  settled  by  the  evidence  and  the  de- 
cision of  the  trial  court.  Counsel  for  respondent  make  some 
claim  that  there  was  sufficient  evidence  to  support  a  finding 
of  wilful  fraud  on  the  part  of  the  defendant.  We  have  failed 
to  find  it. 

A  very  lengthy  argument  is  made  by  respondent's  counsel 
on  the  confidential  relation  existing  between  plaintiff  and  de- 
fendant and  the  abuse  of  it  by  defendant.  True,  there  was  a 
confidential  relation  existing  between  them,  and  if  defendant 
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by  virtue  of  the  trust  and  confidence  which  plaintiff  put  in 
him  defrauded  her  he  is  answerable  therefor. 

The  court  below  found  that  on  August  1,  1913,  the  plaint- 
iff because  of  illness  was  in  a  weakened  physical  and  mental 
condition  and  susceptible  to  the  defendant's  influence,  and 
that  the  defendant  by  personal  solicitation  and  persuasion  se- 
cured her  shares  of  stock  in  the  Fox  River  Paper  Company, 
knowing  that  plaintiff  regarded  the  stock  as  a  safe  investment ; 
that  she  had  no  desire  to  sell  the  same,  and  by  overreaching 
and  overpersuasion  on  the  part  of  defendant  and  the  trust 
and  confidence  which  she  reposed  in  him  was  induced  to  sell ; 
and  that  the  defendant  succeeded  in  producing  in  plaintiff's 
mind  the  necessity  of  defendant  being  in  control  of  the  af- 
fairs of  the  company  or  on  the  board  of  directors ;  that  he  rep- 
resented that  the  affairs  of  the  company  were  being  misman- 
aged and  that  the  salaries  paid  to  officers  were  far  in  excess 
of  what  was  just ;  that  the  business  of  the  company  was  going 
to  ruin ;  that  Wagg,  the  superintendent,  was  getting  an  excess- 
ive salary  and  was  dishonest,  and  that  his  son  was  drawing  a 
salary  of  $5,000;  that  the  earning  powers  of  the  property 
were  greatly  impaired  and  that  there  would  be  no  dividends 
in  the  future,  and  that  the  value  of  the  stock  wo\ild  depreci- 
ate until  it  would  be  worth  but  fifty  cents  on  the  dollar,  in 
consequence  of  w^liich  Katherine  McMillen  and  plaintiff's 
grandson,  Bobbie,  would  sustain  great  financial  loss;  that  the 
contract  between  plaintiff  and  defendant  was  not  compre- 
hended by  plaintiff,  was  unfair,  one-sided,  and  unconscion- 
able, and  the  same  was  not  explained  to  plaintiff,  and  that  she 
did  not  fully  understand  it. 

It  may  well  be  that  defendant  had  exaggerated  ideas  as  to 
the  impending  danger  under  the  directorate  elected  in  July, 
1913,  but  if  he  was  honest  in  his  representations  to  plaint- 
iff he  was  not  only  guilty  of  no  bad  faith,  but  was  doing  his 
duty  as  her  confidential  friend  in  reporting  to  her  what  he 
believed  to  be  the  truth  respecting  the  affairs  of  the  company. 
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That  defendant  was  acting  in  good  faith  and  believed  what 
he  reported  to  plaintiff  is  clearly  established  by  the  evidence 
and  supported  by  the  decision  of  the  court  below.  The  trial 
court  said  in  its  written  opinion  in  the  record: 

"The  defendant  Mr.  Strange  is  a  man  sixty-one  years  of 
age,  magnetic,  with  a  commanding  presence,  keen,  shrewd, 
enthusiastic,  pugnacious,  and  persevering;  has  had  a  varied 
and  broad  business  experience;  stands  high  in  the  business 
world  of  the  state;  has  been  successful  in  his  undertakings 
and  is  considered  an  authority  in  the  paper-mill  business,  in 
which  he  has  devoted  much  of  his  time  for  at  least  the  past 
ten  years;  his  honor  or  integrity  heretofore,  so  far  as  the  tes- 
timony discloses,  has  never  been  questioned." 

The  trial  court  further  said  in  its  written  opinion: 

"Before  concluding,  however,  I  wish  to  add  that  I  do  not 
think  that  Mr.  Strange  ever  at  any  time  meant  to  perpetrate 
a  wilful  fraud  on  the  plaintiff  as  to  the  consideration,  or  that 
the  statements  made  by  him  to  plaintiff  concerning  the  offi- 
<;ers'  conduct  and  financial  condition  of  the  corporation  were 
anything  but  what  he  himself  thought  were  the  facts,  and  that 
his  sole  motive  in  the  transaction  was  to  secure  the  stock  be- 
cause he  himself  believed  it  necessary  to  protect  the  other 
stock  in  which  he  was  interested,  but  that  in  his  enthusiasm 
and  anxiety  to  secure  the  stock  from  plaintiff  he  overreached." 

The  court  below  further  said : 

''Mr.  Strange  was  considerably  wrought  up  over  his  treat- 
ment by  the  stockholders  and  the  condition  of  affairs  of  the 
corporation.  I  have  no  doubt  but  what  he  felt  and  believed 
•everything  he  said  was  the  truth,  and  from  what  has  devel- 
oped from  the  testimony  I  am  of  the  opinion  that  much  of  it 
is  the  truth;  however,  from  the  view  I  have  taken  of  the 
questions  material  to  a  final  determination  of  the  suit,  it  is 
not  necessary  for  me  to  determine  whether  the  statements  so 
made  were  true  or  false.  It  is  sufficient  that  they  impressed 
themselves  upon  her  mind." 

We  are  satisfied  from  the  record  that  the  defendant  acted 
in  perfect  good  faith  in  the  representations  which  he  made  to 
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plaintiff  regarding  the  affairs  referred  to  and  that  much  that 
he  said  was  true,  and  that  if  any  part  was  not  true  it  waa  im- 
material. 

We  therefore  pass  to  the  proposition,  What  overreaching  or 
unconscionable  conduct  on  the  part  of  defendant  appears  in 
the  record  which  is  sufficient  to  justify  the  judgment  below  ? 
It  seems  that  the  court  below  was  of  the  opinion  that  the  con- 
tract on  its  face  was  unconscionable  on  account  of  para- 
graph VIII  set  up  in  the  statement  of  facts,  on  the  ground 
that  this  part  of  the  contract  gave  the  defendant  the  right  ta 
suffer  a  forfeiture  to  occur,  rendering  the  contract  void,  and 
then  at  his  election  refuse  to  perform.  This  point  waa  pressed 
in  the  court  below  by  counsel  for  respondent  here  and  seems 
to  have  been  looked  upon  with  favor  by  the  court  After 
referring  to  the  part  of  the  contract  designated  as  para- 
graph VIII  in  the  statement  of  facts  the  court  said:  "It  is 
claimed  on  the  part  of  the  plaintiff  that  this  contract  is  one- 
sided, inequitable,  unfair,  and  unconscionable."  The  court 
then  proceeds  to  define  such  a  contract  and  says :  *TEvery  syl- 
lable of  paragraph  VIII  was  bristling  with  unconscionable 
provisions  as  to  her  rights  in  the  transaction.  Plaintiff  was 
old,  tired."  The  court  below  in  its  decision,  in  referring  to 
paragraph  VIII,  further  said  that  the  contract  gave  to 
Strange  "an  option  to  buy  her  stock  for  eight  years  at  six  per 
cent.,  with  no  obligation  on  his  part  to  take  it,  but  to  draw 
the  dividends  and  do  with  them  as  he  pleased,  and  he  might 
at  any  time  during  that  period  default  and  she  would  have 
the  stock  back  on  lier  hands  and  he  the  profit  to  the  extent  of 
$1,500  per  year  if  the  stock  continued  to  pay  twelve  per  cent. ; 
if  not,  in  whatever  sum  it  would  exceed  six  per  cent.,  and  if 
it  paid  less  than  six  per  cent.,  or  became  worthless,  or  default 
was  made,  then  turn  back  the  stock."  If  this  construction  of 
paragraph  VIII  were  correct,  there  would  be  force  in  the 
contention  that  the  contract  is  unfair  and  unconscionable. 
But  it  is  not.     The  paragraph  was  favorable  to  plaintiff,  be- 
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cause  it  gave  her  an  option  to  declare  the  contract  void  in  case 
of  default  or  left  her  free  to  enforce  it  and  collect  the  pur- 
chase price.  Shenners  v.  Pritchard,  104  Wis.  287,  80  X.  W. 
^58;  Meagher  v.  Hoyle,  173  Mass.  677,  54  K  E.  347;  Can- 
field  V.  Westcott,  5  Cow.  270;  Chambers  v.  Anderson,  61 
Kan.  386,  32  Pac.  1098 ;  Wilcoxson  v.  Stitt,  65  Cal.  59G,  4 
Pac  629;  Cartwright  v.  Gardner,  5  Gush.  273;  Sigler  v. 
Wick,  45  Iowa,  690. 

Complaint  is  made  of  the  part  of  the  contract  designated 
in  the  statement  of  facts  as  paragraph  VII.  But  with  the 
proper  construction  of  paragraph  VIII  as  before  shown, 
there  can  be  no  objection  to  paragraph  VII. 

The  findings  to  the  effect  that  the  plaintiff,  because  of  her 
weak  condition,  was  unable  to  understand  the  transaction, 
and  that  the  representations  made  by  defendant  created  un- 
necessary alarm  in  her  mind;  that  the  contract  was  not  ex- 
plained to  or  fully  understood  by  her,  was  one-sided  and 
unconscionable,  are  against  the  clear  preponderance  of  the 
evidence.  There  was  nothing  unfair  or  unconscionable  in 
the  contract.  Paragraphs  VII  and  VIII,  properly  construed, 
were  fair  and  imobjectionable.  Some  complaint  is  made 
about  a  provision  in  the  contract  which  gave  the  defendant 
the  right  to  pay  the  whole  amount  before  the  expiration  of 
•eight  years,  the  limit  given  to  make  full  payment.  This  is 
not  an  unusual  provision  nor  one  that  can  be  said  to  be  so  un- 
fair as  to  avoid  the  contract.  It  should  have  been  under- 
stood by  plaintiff  and  doubtless  was.  The  clear  preponder- 
ance of  the  evidence  shows  that  she,  though  aged,  was  a  bright, 
intelligent  woman  and  well  able  to  attend  to  her  business. 
She  read  the  contract  and  had  ample  time  to  examine  it 
There  was  nothing  complicated  about  this  provision.  Any 
person  of  the  intelligence  of  plaintiff  would  understand  it 
upon  the  most  casual  reading,  and  it  is  not  the  policy  of  the 
law  to  permit  a  person  capable  of  understanding  a  contract  to 
«ign  it,  retain  it,  and  afterwards  avoid  it  upon  such  pretext 
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Bostwick  V.  Mut.  L.  his.  Co.  116  Wis.  392,  89  N.  W.  588, 
92  N.  W,  246;  Kruse  v.  Kodzer,  124  Wis.  536,  102  K  W. 
1072. 

Some  claim  is  made  that  plaintiff  was  not  represented  by 
an  attorney  in  the  making  of  the  contract.  She  had  an  op- 
portimity  to  select  her  own  attorney.  There  was  some  talk 
as  to  who  should  draw  the  contract.  Plaintiff  said  she  did 
not  know  the  Oshkosh  lawyers  except  Mr.  Hilton,  and  she 
did  not  want  him  because  she  was  displeased  with  his  action 
in  not  voting  the  Edmundson  stock  for  defendant  at  the  di- 
rectors' meeting,  and  finally  it  was  agreed  that  Judge  Bul- 
lard,  of  Menasha,  should  draw  the  contract,  which  he  did. 
The  defendant  saw  BuUard,  gave  him  the  facts  relating  to  the 
deal,  and  Bullard  drew  the  contract,  presented  it  to  the  plaint- 
iff on  Monday,  August  4,  1913,  gave  her  a  copy  which  she 
read,  and  Bullard  also  read  it  to  her.  •  There  was  a  blank 
left  in  the  contract  for  the  amount  of  the  purchase  price  to  be 
inserted,  also  a  blank  for  the  rate  of  interest.  Plaintiff  said 
she  wanted  six  per  cent,  interest  and  it  was  put  in.  Also  the 
purchase  price,  $25,000,  was  inserted  with  her  consent.  The 
matter  was  permitted  to  stand  over  until  the  next  day,  when 
Mr.  Bullard  was  at  Oshkosh  and  the  plaintiff  went  to  the 
bank,  got  her  papers,  and  went  to  the  Oshkosh  Savings  & 
Trust  Company  office,  met  Mr.  Bullard,  and  delivered  the 
stock  to  said  company  in  compliance  with  the  contract. 

It  is  admitted  by  counsel  for  respondent  that  Judge  Bul- 
lard is  an  honest  man.  He  is  a  reputable  attorney  in  good 
standing  in  the  state.  The  evidence  shows  that  he  acted  with 
the  utmost  fairness  in  the  matter  and  gave  the  plaintiff  oppor- 
tunity to  carefully  examine  the  contract  and  deliberate  upon 
it  before  the  deal  was  closed.  It  appears  from  the  testimony 
of  Judge  Bullard  that  the  plaintiff  is  a  bright,  capable,  com- 
prehending woman  and  well  understood  the  contract  she  was 
signing;  that  he  was  somewhat  acquainted  with  her,  having 
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met  her  before  on  different  occasions  when  he  was  county 
judge. 

Xothing  further  was  heard  from  plaintiff  in  the  matter 
until  about  twenty  days  after  the  making  of  the  contract,  and 
she  then  wrote  several  letters  to  defendant  asking  him  to  re- 
turn her  stock.  Her  letters  upon  this  subject  were  put  in 
evidence  and  no  claim  is  made  in  them  that  she  did  not  un- 
derstand the  contract. 

As  regards  the  price,  there  can  be  no  question.  It  is  es- 
tablished that  a  blank  was  left  for  plaintiff  to  insert  the 
amount  she  wished.  She  knew  defendant  would  pay  $30,000 
for  the  stock  if  she  demanded  it,  but  she  concluded  to  sell  it 
for  par,  ^vhat  she  paid  for  it,  with  interest  at  six  per  cent, 
until  paid.  Whether  the  stock  will  appreciate  or  depreciate 
depends  upon  management  and  the  success  of  the  company. 
It  is  matter  of  common  knowledge  and  is  clear  from  the  rec- 
ord that  the  success  of  the  company  depends  largely  upon 
management  There  is  no  doubt  but  that  defendant  believed 
the  company  would  not  be  successful  under  the  new  director- 
ate. It  would  seem  that  Wagg  and  Freeman  shared  in  this 
belief  because  they  disposed  of  their  stock  except  a  few  shares, 
and  were  doubtless  more  interested  in  managing  the  business 
at  good  salaries  than  in  owning  stock. 

Counsel  refer  to  the  brilliant  success  of  Wagg  and  Free- 
man in  the  management  of  the  business.  It  is  doubtful 
whether  the  record  will  support  this  claim.  The  defendant 
while  director  accepted  no  salary.  He  was  interested  in  the 
success  of  the  company  only. 

We  have  examined  with  care  the  voluminous  record  in  the 
case.  We  have  been  favored  by  counsel  on  both  sides  with 
able  and  exhaustive  briefs,  which  we  have  found  very  help- 
ful. We  are  convinced  that  no  case  was  made  against  the  de- 
fendant. 

There  is  no  evidence  in  the  record  suflScient  to  support  the 
Vol.  159  —  19 
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findings  and  conclusions  of  the  court  below.  Boardman  v. 
Lorentzen,  155  Wis.  666,  145  X.  W.  750.  On  the  contrary, 
the  clear  preponderance  of  the  evidence  shows  that  in  the 
purchase  of  the  stock  in  question  the  defendant  dealt  fairly 
and  honestly  with  plaintiff  and  was  guilty  of  no  overreaching, 
unfair,  or  unconscionable  conduct. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  complaint. 


Smith,  Appellant,  vs.  Town  of  Onalastca,  Respondent 

December  8, 191  j^ — January  H,  1915. 

Highways:  Duties  of  superintendent:  Diversion  of  creek:  Appraise- 
ment of  damages. 

Sees.  1236-12370,  Stats.,  provide  for  appraisement  of  such  damages 
only  as  are  caused  by  the  acts  of  the  superintendent  of  highways 
or  persons  under  his  direction  who  enter  upon  lands  adjoining  to 
or  near  a  highway  under  the  authority  of  said  sections  for  the 
purposes  therein  mentioned,  but  not  of  the  damages  caused  by 
any  wrongful  acts  in  the  improvement  of  the  highway — such  as 
diverting  the  course  of  a  creek  within  the  limits  of  the  high- 
way— without  entry  upon  any  adjoining  land. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  James  O'Neill,  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  an  alleged  injury 
to  the  plaintiff's  property  caused  by  the  change  of  the  course 
of  a  creek  by  the  defendant  town  in  improving  a  highv^'ay. 

The  plaintiff  alleges  that  he  owns  and  that  he  and  his  fam- 
ily occupied  as  a  homestead  the  northeast  quarter  of  the 
northeast  quarter  of  section  29,  township  16  north,  of  range  7 
west,  and  that  he  owned  the  southwest  quarter  of  the  north- 
east quarter  and  used  it  as  a  pasture  lot  for  his  stock.  A 
public  highway  ran  over  the  west  side  of  the  plaintiff's  home 
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forty  and  over  the  east  side  of  the  pasture  forty,  which  was 
diagonally  across  the  road  from  the  homestead.  A  creek 
originally  ran  northwesterly  within  the  limits  of  the  highway 
at  this  place.  It  reached  the  southwest  comer  of  appellant's 
home  forty  and  then  crossed  the  highway  to  a  point  near  the 
northeast  comer  of  plaintiff's  pasture  forty,  and  thence  its 
course  was  north  and  west  along  the  highway  for  a  distance 
of  about  1,000  feet,  w^here  it  recrossed  to  plaintiff's  side  of 
the  road  and  thence  flowed  on  to  a  field  north  of  the  plaint- 
iff's homestead.  Originally  there  was  a  wooden  bridge 
where  the  stream  crossed  the  highway  near  the  plaintiff's 
home,  but  in  the  year  1903  the  defendant  town  constructed  a 
stone  culvert  in  place  of  this  bridge.  This  culvert  had  a  two- 
foot  square  opening  for  the  passage  of  the  water.  In  1908 
the  defendant  town  closed  up  this  culvert  and  diverted  the 
course  of  this  creek  into  a  ditch  along  the  east  side  of  the 
road  within  the  limits  of  the  highway,  passing  along  the  west 
side  of  the  plaintiff's  home  forty,  and  thereby  connected  the 
creek  with  the  old  channel  where  it  originally  recrossed  to  the 
east  side  of  the  road.  This  new  creek  channel  running  in 
front  of  the  plaintiff's  home  forty  separated  his  home  from 
the  traveled  track  of  the  highway.  The  town  put  in  a  bridge 
over  the  new  channel  to  afford  ingress  and  egress  at  plaintiff's 
homestead  forty.  By  conducting  the  water  into  this  new 
channel  the  stream  was  diverted  from  crossing  the  road  and 
from  running  near  the  plaintiff's  pasture  forty. 

The  plaintiff  made  application  for  the  appointment  of  ap- 
praisers by  the  supervisors  to  assess  his  alleged  damages. 
They  were  appointed  on  August  9,  1910,  and  on  December  6, 
1910,  they  certified  that  the  plaintiff,  upon  the  allegations  in 
his  application,  had  no  claim  for  damages.  The  plaintiff  ap- 
pealed from  this  finding  to  the  circuit  court  and  gave  his 
bond  as  required.  Issues  were  framed  by  the  pleadings  of 
the  parties  in  the  circuit  court  and  a  trial  had  thereon- 

The  plaintiff  alleges  that  he  is  damaged  by  this  diversion 
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of  the  stream  from  its  natural  course  in  that  he  is  deprived 
of  taking  water  from  the  creek  for  the  use  of  his  stock ;  that 
he  had  to  build  dikes  to  keep  the  water  from  continuously 
overflowing  on  his  homestead  forty ;  and  that  his  right  of  in- 
gress and  egress  was  interfered  with.  The  evidence  shows 
that  prior  and  subsequent  to  the  making  of  this  highway  im- 
provement this  creek  overflowed  and  spread  upon  plaintiff's 
lands  and  adjoining  lands  at  time  of  high  water.  Plaintiff 
claims  that  he  had  to  move  his  barn  and  build  dikes  around 
his  chicken  house  on  account  of  the  increased  flooding  of  his 
premises  by  reason  of  changing  the  course  of  the  creek. 

The  court  submitted  a  special  verdict,  and  the  jury  found 
(1)  that  the  liability  to  overflow  was  increased  by  the  changes 
made  by  the  defendant  in  the  course  of  the  creek;  (2)  that 
$800  was  the  damage  done  to  the  homestead  forty  by  these 
acts  of  the  defendant;  and  that  the  pasture  forty  was  dam- 
aged to  the  extent  of  $100.  The  court,  upon  motion,  changed 
the  answers  to  these  questions  in  the  verdict  and  awarded 
judgment  dismissing  plaintiff's  complaint  and  that  the  de- 
fendant recover  its  costs.  This  is  an  appeal  from  such  judg- 
ment. 

Wm.  S.  Burroughs,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  George  W.  Bunge 
and  Otto  Bosshard,  and  oral  argument  by  Mr,  Bunge. 

SiEBECKER,  J.  The  plaintiff  claims  that  he  is  damaged, 
as  owner  of  the  two  forty-acre  pieces  of  land  heretofore  de- 
scribed, by  the  action  of  the  town  board  and  the  superintend- 
ent of  highways  in  changing  the  course  of  the  creek  within 
the  limits  of  the  highway.  He  instituted  proceedings  under 
sec.  1237,  Stats.,  by  applying  to  the  supervisors  of  the  town 
for  the  appointment  of  electors  to  appraise  his  alleged  dam- 
ages. The  required  steps  under  this  statute  for  the  appraise- 
ment of  the  damage  plaintiff  claimed  to  have  suffered  were 
taken  and  resulted  in  a  determination  by  the  appraisers  that 
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the  plaintiff  had  sustained  no  damages.  Upon  appeal  hy  the 
plaintiff  from  such  determination  the  matter  proceeded  to 
trial  in  the  circuit  court  and  resulted  in  a  judgment  of  dis- 
missal of  plaintiff's  complaint 

The  plaintiff  contends  that  he  is  entitled  to  recover  in  this 
proceeding  whatever  damages  resulted  to  his  property  by  di- 
verting the  course  of  this  creek,  within  the  limits  of  the  high- 
way, pursuant  to  the  order  of  the  town  board  and  the  action 
of  the  superintendent  of  highways  in  making  the  alleged  im- 
provement of  the  highway  in  the  manner  above  stated.  This 
contention  of  the  plaintiff  cannot  be  sustained  because  he 
claims  the  right  to  recover  for  injuries  not  embraced  in  the 
proceeding  provided  for  in  sees.  1236,  1237,  and  1237a,  Stats. 
Sec  1236  authorizes  any  superintendent  of  highways  and  per- 
sons under  his  direction  "...  to  enter  upon  any  lands  ad- 
joining to  or  near  any  highway  in  his  to^vn  or  district  and 
construct  such  drains  or  ditches  as  may  be  necessary  for  the 
improvement  or  preservation  of  such  highways;"  and  that 
he  ".  .  .  may  enter  upon  any  unimproved  lands  adjoining  to 
or  near  any  highway  in  his  town  or  district  and  gather  or  dig 
stones,  gravel,  sand,  clay  or  loam  and  cut  any  wood  or  trees, 
and  take  away  the  same  for  the  purpose  of  making  or  improv- 
ing any  highway.  .  .  ."  Sec.  1237  makes  provision  for  "Any 
owner  or  occupant  of  lands  so  entered  upon  or  used  for  any  of 
the  purposes  mentioned  in  the  preceding  section,"  who  feels 
aggrieved,  to  apply  to  the  supervisors  of  the  town  for  appoint- 
ment of  three  electors  to  appraise  the  damages,  who  shall  pro- 
ceed in  the  manner  prescribed  and  make  report  of  their  ap- 
praisement by  filing  it  with  the  town  clerk.  Sec  1237a 
makes  provision  for  an  appeal  from  such  apprai^sement  and 
for  a  trial  of  the  question  of  the  alleged  damages  in  circuit 
court.  It  is  manifest  that  this  proceeding  was  provided  for 
an  appraisement  of  the  damages  caused  in  cases  where  the 
superintendent  of  highways  or  persons  under  his  direction 
entered  upon  lands  "adjoining  to  or  near  any  highway  in  his 
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town  or  district"  and  constructed  drains  or  ditches  thereon 
or  took  materials  therefrom  for  the  purpose  of  making  or  im- 
proving highways.  The  provisions  of  the  statute  contain 
nothing  to  indicate  that  this  proceeding  may  be  employed  by 
an  abutting  landowTier  for  the  recovery  of  any  damages  he 
claims  to  have  suffered  by  any  wrongful  acts  of  the  town 
board  or  the  superintendent  of  highways  or  any  persons  act- 
ing nnder  their  direction  for  the  improvement  or  preservation 
of  a  highway.  The  context  of  these  statutes  clearly  indicates 
that  they  provided  a  proceeding  for  the  purposes  of  appraise- 
ment only  of  the  damages  occasioned  by  such  town  officers  or 
agents  who  enter  the  private  inclosure  of  premises  adjoining 
to  or  near  a  highway  under  the  authority  granted  by  these 
statutes  for  the  purpose  of  enabling  the  owner  to  secure  pay- 
ment of  his  damages  thereby  occasioned.  The  inquiry  is, 
Did  the  plaintiff  present  a  case  for  an  appraisement  of  dam- 
ages to  his  lands  imder  the  provisions  of  these  statutes  ?  It 
is  admitted  without  dispute  that  neither  the  superintendent 
of  highways  nor  any  person  under  his  direction  actually  en- 
tered upon  the  plaintiff's  land  beyond  the  limits  of  the  high- 
way to  construct  any  drain  or  ditch  or  take  any  material 
therefrom  for  the  purpose  of  improving  or  preserving  a  high- 
way. The  plaintiff  asserts  that  he  suffered  injury  from  the 
acts  of  the  town  officers  and  agents  in  diverting  the  course  of 
the  creek  within  the  limits  of  the  highway,  as  specified  in  the 
foregoing  statement,  by  depriving  him  of  the  use  of  the  water 
in  the  creek  near  his  pasture  forty  and  by  increasing  the  lia- 
bility of  flooding  his  lands  in  case  of  high  water  and  by  injur- 
ing his  facility  of  ingress  and  ogress.  These  alleged  injuries 
are  not  the  result  of  any  entering  on  or  taking  of  material 
from  his  lands  within  the  contemplation  of  the  provisions  of 
these  statutes  under  which  the  plaintiff  proceeded  for  an  ap- 
praisement of  his  damages.  We  have  examined  the  evidence 
and  find  the  circuit  court  correctly  applied  the  law  upon  mo- 
tion after  verdict,  by  directing  a  judgment  in  defendant's 
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favor,  notwithstanding  the  verdict,  upon  the  ground  that  the 
evidence  failed  to  show  that  plaintiff  had  any  right  to  recovery 
under  the  provisions  of  sec.  1236,  Stats. 

By  the  Court. — The  judgment  api)ealed  from  is  affirmed. 


State  ex  kel.  Wendling,  Appellant,  vs.  Board  of  Polios 
AND  Fire  Commissioxebs  of  the  City  of  La  Cbosse, 
Respondent. 

December  8,  1914-^anuary  12,  1915, 

Municipal  corporations:  Removal  of  police  officer:  Power  of  police  and 
fire  commission:  Charges,  "by  whom  to  be  filed, 

1.  In  a  proceeding  under  sec.  959—45,  Stats.  1913,  for  removal  of  a 

member  of  the  police  or  fire  department  In  a  city  of  the  second 
or  third  class,  the  board  of  police  and  fire  commissioners  can  act 
only  upon  written  charges  filed  by  the  chief  of  the  department 
or  by  an  elector  of  the  city. 

2.  Where  an  administrative  tribunal  of  limited  Jurisdiction  is  by  a 

fair  construction  of  the  statute  giving  it  authority  required  to 
act  upon  written  charges  made  by  designated  persons,  action  in 
the  absence  of  such  charges  is  without  Jurisdiction  and  void. 

3.  Suspension  is  an  ad  interim  stoppage  or  arrest  of  ofliclal  power 

and  pay.    Removal  terminates  wholly  the  incumbency  of  the  of- 
fice or  employment 
WiNSLow,  C.  J.,  and  Vinje,  J.,  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  E.  C.  Hiobee,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Baldwin  dc  Boss- 
hard,  and  oral  argimient  by  0.  L.  Baldwin. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  /.  E,  nighee. 

Timlin,  J.  The  appellant,  a  member  of  the  police  force, 
was  removed  for  misconduct  by  the  respondent  board,  acting 
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under  sec,  959 — 45,  Stats.  1913.  Upon  certiorari  to  the 
board  their  order  was  affirmed,  and  from  the  judgment  of  the 
circuit  court  in  the  latter  proceeding  the  appeal  to  this  court 
is  taken. 

Two  points  are  made  for  reversal:  (1)  that  no  charges  in 
writing  were  filed  either  by  the  chief  of  police  or  by  an  elector 
of  the  city  against  the  appellant,  but  the  board  acted  as  com- 
plainant, or,  in  other  words,  filed  the  charges  on  its  own  initi- 
ative and  in  its  own  behalf;  (2)  the  board  failed  to  reduce  to 
Avriting  and  preserve  any  of  the  evidence  on  which  it  acted. 

The  appellant  was  not  an  officer  nor  had  he  any  fixed  ten- 
ure of  place,  but  held  a  position  as  policeman  during  good 
behavior  and  at  the  pleasure  of  his  superior,  who  had  the 
power  of  appointment,  except  as  this  condition  was  changed 
or  modified  by  statute.  Sec.  959 — 15  first  provides  that  in 
suspending  a  chief  officer  of  either  department  the  board  may 
act  on  its  own  initiative  or  upon  written  charges  made  by  any 
qualified  elector  of  the  city  and  filed  with  the  president  of 
the  board.  Pending  investigation  of  such  charges  made  by  a 
qualified  elector  the  board  may  in  its  discretion  suspend  any 
such  chief  officer.  But  no  chief  officer  shall  be  removed  from 
his  office  unless  written  charges  shall  be  filed  and  an  oppor- 
tunity be  given  him  to  be  heard  in  his  defense.  As  we  under- 
stand this,  the  action  of  the  board  on  its  own  initiative  does 
not  rest  upon  written  charges  and  extends  only  to  suspension. 
The  statute  then  interposes  the  broad  negative  that  no  such 
chief  officer  shall  be  removed  from  his  office  unless  written 
charges  shall  be  filed  and  an  opportunity  given  him  to  be  heard 
in  his  defense.  The  foregoing  is  valuable  in  the  instant  case 
only  because  in  pari  materia  with  what  follows. 

The  appellant  was  not  a  chief  officer.  Sub.  2  of  sec.  959 — 
45  provides  that  every  other  officer  or  member  of  either  de- 
partment shall  be  subject  to  suspension  for  cause  by  the  chief 
of  the  department  or  by  the  said  board.  What,  if  anything, 
should  follow  susi)ension  by  the  board  is  not  expressly  pro- 
vided.    But  it  is  declared  that  if  suspension  is  made  by  the 
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chief  officer,  the  latter  shall  report  the  same  with  the  cause  of 
such  suspension  to  the  president  of  the  board  and  the  board 
shall  thereupon  proceed  to  examine  the  charges  against  such 
suspended  person,  giving  him  an  opportunity  to  be  heard  in 
his  defense.  The  action  of  the  board  on  this  hearing  must 
be  to  reinstate  the  member  immediately,  to  suspend  him  tem- 
porarily, or  to  remove  him  from  the  office  or  employment, 
and  the  difference  between  temporary  suspension  and  removal 
is  thereby  recognized.  It  is  then  provided  that  any  qualified 
elector  of  the  city  may  also  file  written  charges  against  any 
member.  These  charges  shall  be  investigated  by  the  board 
in  the  same  manner  that  charges  by  the  chief  officer  are  re- 
quired to  be  investigated,  and  pending  the  investigation  of 
any  such  charges  the  board  may  suspend  the  person  against 
whom  such  charges  are  filed.  This  again  accentuates  the  dif- 
ference between  suspension  and  removal.  Suspension  is  an 
-ad  irderim  stoppage  or  arrest  of  official  power  and  pay.  Re- 
moval terminates  wholly  the  incumbency  of  the  office  or  em- 
ployment. Sub.  3  provides  that  every  person  against  whom 
charges  are  made  shall  be  entitled  to  a  copy  of  such  charges 
and  shall  be  given  an  opportunity  to  be  heard  in  his  own  de- 
fense and  the  hearing  shall  be  public.  The  complainant  and 
the  person  against  whom  charges  are  filed  may  each  be  repre- 
sented by  an  attorney.  Each  may  compel  the  attendance  of 
witnesses  by  subpoena.  Sub.  4  provides  that  when  any  per- 
son against  whom  charges  are  made  shall  be  convicted  and  the 
board  shall  decide  to  remove  such  person,  such  removal  shall 
be  made  by  an  order  of  the  board  to  that  effect  to  be  entered 
in  their  records.  Sub.  6  provides  that  the  decision  of  the 
board  shall  be  final  and  conclusive. 

We  think  the  mere  power  given  to  the  board  to  suspend  on 
its  own  initiative  is  to  be  exercised  summarily  and  without 
filing  any  charges.  But  when  the  more  serious  proceeding  of 
removal  is  attempted  written  charges  must  be  filed,  and  they 
must  be  filed  by  the  chief  'of  poKce  or  by  any  elector  of  the 
city.     The  person  making  the  charges  is  to  assume  an  adver- 
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sary  attitude  toward  the  accused  and  may  employ  an  attorney 
to  prosecute  these  charges.  The  board  is  nowhere  expressly 
authorized  to  file  charges  for  removal,  to  prosecute  these 
charges,  and  to  sit  in  judgment  thereon.  The  statute  does  not 
seem  to  contemplate  any  such  anomalous  proceeding.  Not- 
withstanding the  broad  power  given  to  the  board  in  other  re- 
spects, we  think  a  fair  construction  of  this  statute  leads  to  the 
conclusion  that  in  a  proceeding  for  removal  the  board  can 
only  act  on  written  charges  filed  by  'the  chief  of  the  fire  or  po- 
lice department  or  by  an  elector  of  the  city.  No  doubt  it 
would  be  competent  for  the  legislature  to  provide  that  the 
board  might  remove  without  charges  or  even  without  cause,  or 
might  file  charges  to  be  heard  before  themselves,  but  the  leg- 
islature has  not  seen  fit  to  do  so.  We  think  the  implications 
of  the  statute  are  to  the  contrary.  The  statute  is  of  very 
doubtful  wisdom,  but  that  is  not  a  matter  for  our  considera- 
tion. It  seems  to  be  framed  on  the  theory  of  diminishing  the 
authority  of  the  chiefs  of  the  departments  mentioned  over  the 
members  of  those  departments  and  giving  the  latter  a  right  to 
question  before  this  board  any  attempted  removal  or  discharge. 
The  statute  in  thus  attempting  to  secure  a  hearing  and  deter- 
mination must  be  considered  to  have  in  contemplation  the 
hearing  before  an  impartial  tribunal ;  a  hearing  in  the  nature 
of  a  lawsuit  or  legal  inquiry  in  which  the  accuser  and  the  de- 
fendant stand  as  adversary  parties  and  the  board  as  judge  and 
jury.  It  w^as  apparently  not  thought  necessary  to  require 
this  in  case  of  suspension.  The  writing  filed  in  this  case  is 
somewhat  in  the  nature  of  a  citation  and  might  perhaps  be 
taken  not  to  be  a  charjro  made  by  the  board  but  by  a  qualifird 
elector,  were  it  not  that  the  statute  requires  the  charge  to  be 
in  writing.     This  paper  said: 

"The  Board  of  Polire  and  Fire  Commissioners  for  the  city 
of  La  Crosse  have  been  informed  that  on  the  night  of  Janu- 
ary 16th  or  thereabouts  Night  Sergeant  Wendling,  while  on 
duty,"  did,  etc.,  etc.  .  .  .  "You  .  .  .  will  take  notice  that 
the  board  .  .  .  will  moot  at  .  .  .  for  the  purpose  of  investi- 
gating said  charges,  at  which  time  and  place  you  may  appear 
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with  attorney  if  you  so  elect,  and  make  such  answer  to  the 
charges  as  you  may  be  advised." 

This  document  was  signed  by  the  Board  of  Police  and  Fire 
Commissioners.  We  must  consider  it,  therefore,  charges 
upon  information  and  belief  made  by  this  board  against  the 
appellant  which  put  the  board  in  the  position  of  an  adversary 
entitled  to  employ  an  attorney  to  prosecute  and  at  the  same 
time  invited  the  appellant  to  an  impartial  hearing.  We  con- 
sider that  the  statute  upon  a  fair  construction  thereof  not 
only  fails  to  authorize,  but  prevents,  the  board  from  proceed- 
ing in  this  way  in  case  of  a  removal  by  specifying  other  per- 
sons who  are  to  make  the  charges  in  such  case  and  by  confer- 
ring upon  the  prosecutor  powers  and  upon  the  board  duties 
inconsistent  with  such  construction  of  the  statute. 

It  is  quite  elementary  law  that  where  an  administrative 
tribunal  of  limited  jurisdiction  is  by  a  fair  construction  of 
the  statute  giving  it  authority  required  to  act  upon  written 
charges  made  by  designated  persons,  action  in  the  absence  of 
such  charges  is  without  jurisdiction  and  void.  Thompson  v. 
Milwaukee,  69  Wis.  492,  34  N.  W.  402 ;  Verbeck  v.  Verbeck, 
«  Wis.  159;  Appeal  of  Royston,  53  Wis.  612,  11  K  W.  36; 
Damp  V.  Dane,  29  Wis.  419 ;  Canfield  v.  Smith,  34  Wis.  381 ; 
McVichie  v.  Knight,  82  Wis.  137,  51  N.  W.  1094;  Crawford 
Co.  V.  Le  Clerc,  3  Pin.  325 ;  St.  Sure  v.  lAndsfrlt,  82  Wis. 
346,  52  K  W.  308. 

It  follows  that  the  circuit  court  erred  in  refusing  to  vacate 
the  order  of  the  police  and  fire  commissioners.  This  disposes 
of  the  case,  and  it  is  not  necessary  to  consider  the  second  point 
made  by  the  appellant,  and  we  express  no  opinion  upon  it 

By  the  Court, — Judgment  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 

The  following  opinion  was  filed  February  8,  1915: 

WiNSLOW,  C.  J.  (dissenting).  I  think  this  decision  is  to 
be  regretted.     A  police  force  is  much  like  a  military  force 
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and  needs  the  most  perfect  discipline  in  ordcfr  to  be  efficient. 
There  can  be  no  discipline  worthy  of  the  name  where  the  su- 
preme governing  board  is  powerless  to  remove  a  member  of 
the  force  on  its  own  initiative. 

It  seems  to  me  very  clear  that  the  first  subdivision  of  sec. 
959 — 15  gives  to  the  defendant  board  the  power  not  only  to 
suspend  but  to  remove  the  chief  oflScer  of  either  the  fire  or 
police  department  on  its  own  initiative  or  upon  the  initiative 
of  an  elector  of  the  city.  If  this  be  true,  then  it  seems  to  me 
inconceivable  that  it  was  intended  by  the  second  subdivision 
of  the  section  to  deny  the  board  the  power  of  removal  on  its 
own  initiative  in  case  of  a  mere  member  of  the  force.  I  ad- 
mit the  rather  unsatisfactory  wording  of  this  last  named  sub- 
division, but  it  is  certain  that  it  gives  the  board  the  same 
power  of  suspension  on  its  own  initiative  as  is  given  by  the^ 
first  subdivision  in  case  of  the  chief  oflScer.  It  then  provides 
for  suspension  by  the  chief  of  the  department  and  for  suspen- 
sion by  the  board  pending  a  hearing  upon  charges  made  by  a 
taxpayer,  and  specifies  the  powers  and  duties  of  the  board  in 
investigating  the  charges  and  making  an  order  of  removal  in 
cither  of  the  last  named  cases.  Nothing  is  said  about  the 
method  of  removal  in  case  of  suspension  on  its  own  initiative. 
Is  it  to  be  supposed  from  this  that  the  legislatxire  intended 
that  such  a  suspension  should  be  indefinitely  hung  up  and 
never  be  followed  by  trial,  vindication,  or  condemnation  until 
the  chief  of  the  department  or  a  qualified  elector  chose  ta 
present  charges  ? 

The  idea  seems  to  me  impossible.  Evidently  the  legisla- 
ture did  not  deem  it  necessary  to  make  more  specific  provision 
as  to  the  powers  of  the  board  in  case  of  suspension  on  its  own 
initiative.  That  power  was  assumed  to  exist  as  a  natural 
result  or  corollary  of  the  general  powers  specifically  given,  as 
well  as  of  the  fact  that  the  commission  was  the  supreme  gov- 
erning power  and  needed  no  special  grant. 

ViN"JE,  J.  I  concur  in  the  foregoing  dissenting  opinion  of 
Mr.  Chief  Justice  Winst.ow. 
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Elooz,  Respondent,  vs.  Hood,  Appellant. 

December  8, 1914— January  12, 1915. 

Ejectment:  Who  may  main  tot  a. 

One  In  peaeeable  possessioii  of  land  under  a  claim  of  ownership, 
even  If  in  fact  he  has  no  title,  may  maintain  ejectment  against 
a  mere  trespasser  who  intrudes  upon  such  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  E.  C.  Hiobee,  Circuit  Judge.     Affirmed. 

C.  L.  Hood,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oeo.  W.  Bunge  and 
Otto  Bosshard,  and  oral  argument  by  Mr.  Bunge. 

Babnes,  J.  This  case  was  before  the  court  on  a  former 
appeal  and  is  reported  in  150  Wis.  208,  136  N.  W.  641.  A 
plat  is  there  reproduced  showing  the  parcel  of  land  in  dispute. 
The  plaintiff  claimed  that  the  west  boundary  line  of  lot  10 
should  be  located  as  shown  on  tlie  plat  and  the  defendant 
claimed  that  it  should  be  several  feet  further  east.  On  the 
first  appeal  it  was  held  that  plaintiff  had  sho^vn  title  by  ad- 
verse possession  to  the  disputed  strip.  On  the  last  trial  the 
court  found  on  sufficient  evidence  that  the  original  boundary 
line  was  located  as  claimed  by  the  plaintiff,  and  also  that 
plaintiff  had  been  in  possession  of  and  used  and  occui)ied  the 
strip  in  question  for  more  than  twenty  years.  The  defendant 
appeals  from  a  judgment  awarding  title  and  possession  to  the 
plaintiff.  The  finding  as  to  the  location  of  the  true  line  con- 
cededly  eliminates  all  of  the  parcel  involved  from  further 
controversy,  except  the  portion  of  it  lying  within  the  ten-foot 
strip  to  the  north  of  the  north  boundary  line  of  block  1,  this 
parcel  being  about  ten  feet  long  from  north  to  south  and  about 
six  feet  wide  from  east  to  west.  As  to  this  strip,  neither  of 
the  parties  owns  the  record  title. 

It  is  the  contention  of  the  defendant  that  on  the  last  trial 
the  plaintiff  wholly  failed  to  prove  any  use,  occupancy,  or  pos- 
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session  of  the  parcel  prior  to  1898,  and  that,  plaintiff  not  hav- 
ing the  record  title  or  title  by  adverse  possession  for  the  statu- 
tory period,  the  judgment  is  wrong. 

The  plaintiff  owned  the  west  half  of  lot  10  and  built  a 
small  bam  on  the  northeast  corner  of  it  in  1888.  This  barn 
was  extended  to  the  west  and  considerably  enlarged  in  1898. 
After  that  time  the  plaintiff  used  the  parcel  now  in  dispute. 
We  do  not  find  any  satisfactory  evidence  that  plaintiff  actu- 
ally used*  it  before  that  time,  although  she  did  use  most  of 
the  ten-foot  strip  lying  to  the  north  of  her  lot  We  do  not 
find  it  necessary  to  decide  whether  such  use  and  occupation 
was  sufficient  to  give  title  by  adverse  user  to  all  of  the  strip 
lying  adjacent  to  her  lot. 

It  is  settled  that  plaintiff  was  and  had  been  in  peaceable 
possession  imder  a  claim  of  ownership  at  least  when  defend- 
ant intruded  and  placed  his  bam  where  it  is.  He  was  a  tres- 
passer, and  conceding  that  she  was  also  when  she  made  her 
entry,  she  was  entitled  to  continue  her  possession  as  against 
the  defendant  and  might  bring  an  action  of  ejectment  against 
him  to  recover  such  possession.  Bates  v.  Camphell,  25  Wis. 
613 ;  III  3.  Co.  V.  Budzisz,  106  Wis.  499,  521,  82  K  W.  534; 
Elofrson  v.  Lindsay,  90  Wis.  203,  206,  63  N.  W.  89;  Swift 
V.  Agnes,  33  Wis.  228,  240;  Hammer  v.  Hammer,  39  Wis. 
182,  187. 

This  rule  of  law  in  no  way  conflicts  with  the  other  well  rec- 
ognized rule,  that,  where  a  plaintiff  in  an  ejectment  action 
relies  on  title  to  establish  his  right  of  recovery,  he  must  de- 
pend on  the  strength  of  his  own  title  and  not  on  the  weakness 
of  the  title  of  his  adversary. 

By  the  Court, — ^Judgment  affirmed. 
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Curtis  V.  Modern  Woodmen  of  America,  159  Wis.  303. 

CuBTis,  Appellant,  vs.  Modern  Woodmen  of  America,  Re- 
spondent. 

Deceniber  8,  1914— January  ^2,  1915. 

Life  insurance:  Mutual  benefit  societies:  By-laws  subsequently 
adopted,  when  binding:  Forfeiture:  Death  caused  by  use  of  in- 
iojei  cants, 

1.  A  stipulation  in  a  mutual  benefit  certificate  that  the  Insured  shall 

be  bound  by  by-laws  thereafter  adopted  is  valid,  and  such  a  by- 
law will  be  binding  upon  him  if  the  change  made  thereby  is  sim- 
ply a  change  in  a  matter  of  detail  deemed  necessary  or  advisable 
to  carry  out  the  fundamental  principle  or  plan  of  insurance,  and 
not  a  change  in  a  substantial  part  of  the  plan  itself  or  a  nullifi- 
cation of  the  existing  insurance  contract. 

2.  Thus,  under  such  a  stipulation,  a  subsequently  adopted  by-law 

providing  that  if  any  member  "heretofore  or  hereafter  adopted 
shall  become  intemperate  ...  or  if  his  death  shall  result  di- 
rectly or  indirectly  from  his  use  of  intoxicating  liquors,"  his 
certificate  shall  become  null  and  void,  is  valid  and  binding  upon 
the  insured  and  the  beneficiary. 

3.  Such  by-law  provides  for  two  separate  and  distinct  contingencies 

in  which  the  certificate  shall  become  void:  (1)  where  a  mem- 
ber becomes  intemperate  after  the  passage  of  the  by-law,  and 
(2)  where  a  member's  death  results  directly  or  indirectly  from 
his  use  of  intoxicating  liquors,  regardless  of  the  time  when  his 
Intemperance  began. 

Appeal  from  a  jiiclgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed.  . 

Action  by  the  beneficiary  named  in  a  benefit  certificate  for 
$3,000  issued  by  the  defendant  upon  the  life  of  one  Frank  H. 
Curtis,  plaintiff's  brother.  The  action  was  tried  by  the  court. 
The  essential  facts  are  these:  The  defendant  is  a  fraternal 
benefit  association  insuring  its  members  on  the  assessment 
plan.  It  accepted  the  said  Frank  H.  Curtis  as  a  member 
April  19,  1892,  and  issued  to.  him  a  benefit  certificate.  This 
certificate  was  surrendered  May  13,  1902,  and  a  new  certifi- 
cate issued  naming  the  plaintiff  as  beneficiary,  and  containing 
the  condition  that  if  the  insured  became  intemperate  in  the 
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use  of  alcoholic  drinks  or  in  the  use  of  drugs  or  narcotics  the 
certificate  should  become  null  and  void ;  also  the  further  con- 
dition that  the  certificate  should  be  subject  to  forfeiture  for 
any  cause  or  causes  then  prescribed  by  the  by-laws  or  which 
might  thereafter  be  prescribed  by  the  society,  by  amendment 
of  the  by-laws.  Frank  H.  Curtis  died  April  6,  1913,  of  de- 
lirium tremens  due  to  the  intemperate  use  of  intoxicating 
liquors.  About  the  year  1898  the  said  Curtis  became  intem- 
perate in  the  use  of  alcoholic  drinks  and  continued  so  for 
years  to  the  knowledge  of  the  officers  of  the  local  camp  or 
lodge,  of  which  he  was  a  member.  The  assessments  on  the 
certificate  continued  to  be  regularly  paid,  however,  and  the 
local  camp  continued  to  receive  them  and  transmit  them  to  the 
head  or  governing  camp.  The  by-laws  provided  that  no  local 
camp  or  officer  thereof  should  have  power  to  waive  any  pro- 
vision of  the  by-laws.  The  head  camp  never  knew  that  the 
deceased  was  intemperate  prior  to  his  death.  September  1, 
1911,  the  defendant  enacted  a  by-law  providing  that  if  any 
member  "heretofore  or  hereafter  adopted"  should  become  in- 
temperate in  the  use  of  intoxicating  liquors  ...  or  if  his 
death  should  result  directly  or  indirectly  from  the  use  of  in- 
toxicating liquors,  then  his  certificate  should  become  null  and 
void.  The  assessments  on  tlie  certificate  were  fully  paid  up 
to  the  time  of  the  death  of  the  insured.  The  trial  court  held 
that  there  could  be  no  recovery  and  dismissed  the  complaint, 
and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Gilbert  &  Ela,  and 
oral  argument  by  Emerson  Ela. 

For  the  respondent  there  was  a  brief  by  Truman  Plantz 
and  KroncJce,  Sauthoff  &  Murphy,  and  oral  argument  by 
George  Kroncke. 

WiNSLOw,  C.  J.  We  find  it  unnecessary  to  decide  the 
question  whether  the  continued  receipt  of  assessments  by  the 
local  camp  with  knowledge  of  the  continued  intemperance  of 
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the  insured  and  the  forwarding  of  the  same  to  the  head  camp, 
together  with  their  retention  by  the  head  camp,  constituted  a 
waiver  of  the  condition  as  to  intemperance  contained  in  the 
original  by-laws. 

The  following  propositions  necessitate  aflBrmance  of  the 
judgment : 

1.  A  stipulation  contained  in  the  certificate  of  insurance  in 
a  mutual  benefit  society  that  the  insured  shall  be  boimd  by  by- 
laws thereafter  adopted  is  valid,  and  any  such  by-law  will  be 
binding  upon  the  insured  provided  that  the  change  made  by 
the  new  by-law  is  simply  a  change  in  a  matter  of  detail  deemed 
necessary  or  advisable  to  carry  out  the  fundamental  principle 
or  plan  of  insurance,  and  not  a  change  in  a  substantial  part  of 
the  plan  itself  or  a  nullification  of  the  existing  insurance  con- 
tract. Hughes  v.  Wis.  0.  F.  M.  L.  Ins.  Co,  98  Wis.  292,  73 
N.  W.  1015 ;  LoefjUer  v.  Modem  Woodmen,  100  Wis.  79,  75 
N.  W.  1012 ;  Wuerfler  v.  Trustees  Grand  Grove,  116  Wis.  19, 
92  N.  W.  433 ;  Jaeger  v.  Grand  Lodge,  149  Wis.  354,  136  K 
W.  869. 

2.  The  by-law  adopted  September  1,  1911,  simply  made  a 
change  in  the  execution  of  the  plan  of  insurance  and  not  a 
change  in  the  fundamental  principle  or  plan,  nor  did  it  nullify 
any  existing  contract;  hence  it  was  valid  and  binding  on  the 
insured  and  the  beneficiary. 

3.  The  said  by-law  provided  for  two  separate  and  distinct 
contingencies  in  which  the  certificate  should  become  void,  viz. : 
(1)  where  a  member  becomes  intemperate  after  the  passage  of 
the  by-law,  and  (2)  where  a  member's  death  results  directly 
or  indirectly  from  his  use  of  intoxicating  liquors  regardless  of 
the  time  when  his  intemperance  began.  The  insured  in  the 
present  case  was  clearly  included  in  the  second  class. 

By  the  Court. — Judgment  afi&rmed. 

Kerwin,  J.,  took  no  part 
Vol.  159  —  20 
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De  Pas,  by  guardian  ad  litem.  Appellant,  vs.  Southern  Wis- 
consin Railway  Company,  Respondent. 

December  8, 19H— January  12, 1915. 

Street  raUtoays:  Injury  to  person  hoarding  car:  Contributory  negli- 
gence:  Evidence:  AdmiBsxbility:  Special  verdict:  Harmlesi  er- 
rors. 

1.  In  an  action  for  Injuries  sustained  In  attempting  to  board  a  street 

car,  the  evidence  being  ample  to  sustain  the  jury's  finding  that 
plaintiff  was  guilty  of  contributory  negligence,  the  exclusion  of 
evidence  which,  even  if  admissible,  could  have  had  only  a  remote 
and  inconsequential  bearing  on  that  question,  was  not  prejudicial 
error. 

2.  It  was  not  Improper  in  such  case  to  submit  In  the  special  verdict 

a  question  as  to  whether  plaintiff  ought  to  have  seen  that  the 
door  of  the  car  was  closed  before  she  attempted  to  board  the 
car — its  purpose  being  to  ascertain  whether  or  not  she  was  a 
passenger  when  Injured;  and  even  If  erroneous  such  submission 
was  not  prejudicial,  since  It  could  not  have  Influenced  the  jury 
in  answering  the  question  as  to  contributory  negligence. 

Appkai.  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevkxs,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  plaintiff  in  attempting  to  board  one  of  the  de- 
fendant's street  cars.  The  complaint  alleged  that  on  Decem- 
ber 28,  1912,  at  about  8:25  in  the  evening,  the  plaintiff  at- 
tempted to  board  one  of  defendant's  cars  while  it  \yas  standing 
at  the  terminal  at  South  Madison ;  that  she  reached  for  the 
handle  on  the  right-hand  side  of  the  rear  entrance  to  the  car, 
and  as  slie  grasped  the  handle  and  was  about  to  step  upon  the 
car  the  motorman,  without  any  notice  or  warning,  started  the 
car  suddenly  and  plaintiff  was  thrown  violently  against  the 
right  rear  door,  which  door  the  defendant's  employees  in 
charge  of  the  car  had  closed  and  allowed  to  remain  closed ;  that 
plaintiff  held  onto  the  handle,  with  one  knee  on  the  step,  and 
was  carried  for  a  distance  of  about  thirty  feet,  when  the  car 
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WBLS  stopped.  The  answer  of  the  defendant  denied  the  allega- 
tions of  negligence  on  defendant's  part  and  alleged  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  The  following 
special  verdict  was  returned  by  the  jury: 

"(1)  Did  the  plaintiff  have  her  foot  on  the  car  step  and 
her  hand  on  the  car  handle  before  the  car  started  ?     A.  Yes. 

"(2)  Did  the  car  start  with  a  sudden  and  unnecessary  jerk 
at  the  time  plaintiff  was  injured  which  threw  her  against  the 
rear  door  of  the  car  ?     A.  Yes. 

"(8)  Was  it  the  general  custom  to  have  the  right-hand  rear 
door  of  this  type  open  when  the  car  was  ready  to  receive  pas- 
sengers and  while  it  was  in  motion  ?     A.  Yes. 

"(4)  If  you  answer  questions  2  and  3  or  either  of  them 
^es/  was  the  defendant  or  its  agents  giiilty  of  want  of  ordi- 
nary care  in  starting  the  car  or  in  keeping  the  right  rear  ves- 
tibule door  closed  ?     A.  Yes. 

"(6)  If  you  answer  question  4  *Yes,'  was  such  want  of  or- 
dinary care  the  proximate  cause  of  injury  sustained  by  the 
plaintiff?     A.  Yes. 

"(6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
in  attempting  to  board  the  car  which  proximately  contributed 
to  produce  the  injury  sustained  by  her  ?     A.  Yes. 

"(7)  Ought  the  plaintiff  in  the  exercise  of  ordinary  care 
to  have  seen  that  the  door  of  the  car  was  closed  before  she  at- 
tempted to  board  the  car  ?     A.  Yes. 

"(8)  What  sum  will  compensate  the  plaintiff  for  the  injury 
sustained  by  her  on  the  car  of  the  defendant  on  December  28, 
1912?     A.  ." 

Judgment  was  entered  dismissing  the  complaint,  and  from 
such  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Welton  &  Marks,  and 
oral  argument  by  C.  E,  Marks. 

For  the  respondent  there  was  a  brief  by  Jones  &  Schvhring, 
and  oral  argument  by  E.  J.  B.  Schubring. 

Barnes,  J.  The  appellant  argues  that  the  court  erred 
(1)  in  excluding  testimony  to  the  effect  that  shortly  after  the 
accident  the  conductor  stated  that  if  he  had  been  where  he 
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ought  to  have  been  the  accident  would  not  have  happened  and 
that  it  was  his  fault;  (2)  in  excluding  certain  rules  of  the  de- 
fendant pertaining  to  the  starting  of  cars,  the  handling  of  bell- 
cords,  and  the  position  to  be  occupied  by  conductors;  (3)  in 
not  holding  as  a  matter  of  law  that  the  plaintiff  was  not  guilty 
of  contributory  negligence;  and  (4)  in  including  question  7 
in  the  special  verdict 

.  The  evidence  was  ample  to  sustain  a  finding  of  contributory 
iiegligenee.  The  first  item  of  evidence  was  excluded  because 
it  was  not  part  of  the  res  gestce,  and  the  second  because  the 
complaint  did  not  charge  negligence  of  the  conductor.  If 
the  very  doubtful  proposition,  that  the  evidence  was  proper, 
be  conceded,  we  do  not  see  how  it  could  have  anything  more 
than  a  remote  and  inconsequential  bearing  on  the  plaintiff's 
contributory  negligence,  and  she  was  not  prejudiced  on  this 
issue  by  the  rulings  complained  of.  This  finding  being  fatal 
to  her  recovery,  errors  committed  on  the  trial  of  other  issues 
not  affecting  this  one  became  immaterial.  There  was  no 
impropriety  in  submitting  the  seventh  question.  Its  purpose 
was  to  ascertain  whether  or  not  the  plaintiff  was  a  passenger 
when  injured.  If  the  question  was  correctly  framed,  its  an- 
swer would  affect  the  degree  of  care  which  the  defendant  was 
bound  to  exercise.  On  no  theory  can  we  see  how  the  submis- 
sion of  the  question  could  influence  the  jury  in  arriving  at  a 
conclusion  on  the  contributory  negligence  of  the  plaintiff. 
By  the  Court, — Judgment  affirmed. 
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Hewitt,  Respondent,  vs.  Southern  Wisconsin  Railway 
Company,  Appellant 

December  8, 191.^— January  12,  1915, 

Appeal:  Review:  Questions  for  jury:  Street  railuHiys:  Injury  to  pas- 
senger: Sudden  starting  of  car:  Negligence:  Contributory  negli- 
gence: Evidence. 

1.  The  decision  of  the  trial  court  as  to  whether  the  evidence  presents 

a  Jury  question  will  not  be  disturbed  on  appeal  unless  It  appears 
to  be  clearly  wrong. 

2.  Where  the  evidence  raises  a  Jury  question  and  the  trial  court  has 

refused  to  exercise  Its  discretion  to  grant  a  new  trial,  the  find- 
ings of  the  Jury  are  conclusive. 

3.  Upon  evidence  tending  to  show  that  when  plaintiff,  who  was  carry- 

ing a  child  upon  one  arm  and  a  heavy  package  under  the  other, 
reached  a  point  Just  inside  the  door  of  one  of  defendant's  pay- 
as-you-enter  street  cars,  she  was  required  to  deliver  her  fare; 
that  as  she  was  trying  to  get  the  money  from  her  glove  the  con- 
ductor signaled  for  the  car  to  start,  and  It  started  suddenly  with 
a  violent  Jerk,  by  reason  whereof  she  fell  backward  on  the  plat- 
form and  was  injured;  that  no  effort  had  been  made  to  assist 
her;  and  that  there  were  no  handholds  within  her  reach  by  which 
she  could  have  guarded  against  being  thrown  down,  the  ques- 
tions of  negligence  on  the  part  of  the  defendant  and  contributory 
negligence  on  plaintiff's  part  were  properly  for  the  Jury. 

4.  The  evidence  in  such  case  must  be  viewed  in  the  light  of  the  duty 

of  the  defendant  to  exercise  the  highest  degree  of  care  for  the 
safety  of  passengers  reasonably  to  be  expected  from  human  vigi- 
lance and  foresight  in  view  of  the  mode  and  character  of  the 
conveyance  adopted,  and  consistent  with  the  practical  operation 
of  the  business. 

Appkal  from  a  jiulgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  STKVE^•s,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

Defendant  operated  electrically  propelled  pay-as-you-enter 
cars.  In  starting  a  car  from  a  position  of  rest,  there  was, 
commonly  and  necessarily,  a  sudden  movement,  rendering 
exercise  of  care  necessary  by  one  standing  in  a  car  to  avoid 
danger  of  losing  safe  self-control.     Plaintiff  knew  that.     She 
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was  a  woman  thirty  years  of  age  on  the  occasion  in  question. 
It  was  customary  for  a  car  conductor  to  stand  inside  the  door 
of  his  car  to  receive  from  passengers  their  fare  before  being 
seated.  Plaintiff  knew  that.  On  February  25,  1913,  she 
boarded  one  of  such  cars,  accompanied  by  two  little  girls,  one 
three  and  the  other  seven  years  of  age.  On  one  arm  she  car- 
ried the  youngest  girl  and  the  other  was  engaged  in  carrying 
a  fifteen-pound  package  of  kalsomine.  As  thus  incumbered, 
when  she  reached  a  point  just  inside  the  car  door,  she  was 
required  to  deliver  her  fare.  The  conductor  signaled  quickly 
for  the  start  as  she  was  endeavoring  to  procure  the  money  for 
her  fare  from  the  glove  on  her  left  hand.  She  had  just 
stepped  over  the  threshold  of  the  door  and  had  not  prepared 
herself  in  any  way  to  guard  against  being  disturbed  by  the 
sudden  forward  movement  which  she  knew  was  imminent 
The  conductor  gave  the  start  signal  which  was  obvious  to  her. 
The  motorman  obeyed.  The  car  started  with  a  jerk  and  she 
fell  backward  through  the  door  onto  the  platform  and  was  in- 
jured. There  was  testimony  proving,  or  tending  to  prove 
the  foregoing  and  that  several  passengers  boarded  the  car 
ahead  of  plaintiff ;  that  her  movements  were  slow  because  of 
her  being  incumbered  as  indicated ;  that  she  delayed  the  car 
somewhat;  that  the  car  was  started  with  considerable  of  a 
jerk, — probably  was  accelerated  to  make  up  for  delay;  that 
no  effort  was  made  to  assist  her,  and  that  there  were  no  hand- 
holds within  her  reach  by  which  she  could  guard  against  be- 
ing thrown  down. 

The  court  submitted  the  case  to  the  jury  for  a  special  ver- 
dict. The  questions  covered  all  the  issues  suggested  by  the 
evidence,  including  whether  the  car  was  started  with  an  un- 
usual jerk,  whether  plaintiff,  under  the  circumstances,  was 
permitted  to  occupy  a  safe  place  while  endeavoring  to  pay 
her  fare,  and  whether  she  was  guilty  of  contributory  negli- 
gence.    All  the  questions  were  answered  in  her  favor  and  her 
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damages  were  assessed  at  $1,000.     Judgment  was  rendered 
accordingly. 

For  the  appellant  there  was  a  brief  by  Jones  &  Schuhring, 
and  oral  argument  by  E.  J.  B.  Schuhring,  They  contended, 
inter  dim,  that  evidence  of  a  fall  in  a  street  car  does  not  show 
a  negligent  starting,  nor  does  testimony  describing  the  start- 
ing as  a  "violent  jerk"  or  as  a  rapid  forward  movement  con- 
stitute evidence  of  a  negligent  starting  of  the  car.  Boston 
E.  B.  Co.  V.  Smith,  168  Fed.  62S;  Tupper  v.  Boston  E.  E. 
Co.  204  Mass.  151,  90  N.  E.'422 ;  Sauvan  v.  Citizens'  E.  St. 
R,  Co.  197  Mass.  176,  83  N.  E.  405;  Work  v.  Boston  E.  R. 
Co.  207  Mass.  447,  93  K  E.  693;  Foley  v.  B.  &  M.  R.  R. 
193  Mass.  332,  79  K  E.  765;  Graf  v.  W.  J.  &  S.  R.  Co. 
(X.  J.)  62  Atl.  333;  Dawson  v.  Maryland  E.  R'y,  119  Md. 
373,  86  Atl.  1041;  Conroy  v.  Detroit  U.  R'y,  139  Mich. 
173,  102  X.  W.  641;  Otiinger  v.  Detroit  U.  R'y,  166  Mich. 
106,  131  X.  W.  528;  Rhea  v.  Minneapolis  St.  R.  Co.  Ill 
Minn.  271,  126  X.  W.  823,  824;  Avgusta  R.  &  E.  Co,  v. 
Lyle,  4  Ga.  App.  113,  60  S.  E.  1075;  Vinceiit  v.  New  Or- 
learis  R.  &  L.  Co.  134  La.  654,  64  South.  654.  The  starting 
of  the  car  before  plaintiff  had  reached  a  seat  was  not  negli- 
gence. Sauvan  v.  Citizens  E.  St.  R.  Co.  197  ^Nfass.  176,  83 
X.  E.  405;  Tvpper  v.  Boston  E.  R.  Co.  204  ]\rass.  151,  90 
X.  E.  422;  Herhich  v.  North  J.  St.  R.  Co.  65  X.  J.  Law, 
381,  47  Atl.  427;  Ayers  v.  Rochester  R.  Co.  156  X.  Y.  104, 
50  X.  E.  960,  961 ;  Boston  E,  R.  Co.  v.  Smith,  168  Fed.  628, 
633;  Oftinger  v.  Detroit  U.  R'y,  166  Mich.  106,  131  X,  W. 
528.  The  rule  of  law  is  well  settled  in  Wisconsin  that  where 
the  conduct  of  the  defendant  coincided  with  the  customary 
method  of  doing  business  of  others  under  similar  circum- 
stances, no  inference  of  negligence  can  arise  from  such  con- 
duct. BandeUw  v.  C,  B.  &  Q.  R.  Co.  136  Wis.  341,  343, 
117  X.  W.  812;  Pryhilsld  v.  N.  ^Y.  C.  R.  Co,  98  Wis.  413, 
416,  74  X.  W.  117;  Boyce  v.  Wilbur  L.  Co.  119  Wis.  642, 


Digitized  by 


Google 


312         SUPREME  COURT  OF  WISCONSIN.      [Jan. 
Hewitt  V.  Southern  Wis.  R.  Co.  159  Wis.  309. 

648,  97  N.  W.  563.  The  absence  of  additional  appliances, 
handholds,  or  supports  does  not  constitute  negligence.  Any 
additional  handholds  would  not  have  been  of  any  use  to  the 
plaintiff,  and  their  absence  cannot  be  negligence  on  the  part 
of  the  defendant.  The  absence  of  additional  handholds, 
therefore,  was  not  the  proximate  cause  of  plaintiff's  fall. 
There  is  no  causal  connection  between  the  absence  of  addi- 
tional handholds  and  the  injury.  Stock  v.  Kern,  142  Wis. 
219,  222,  125  X.  W.  447. 

For  the  respondent  there  was  a  brief  by  Henry  Casson, 
attorney,  and  Sanborn  &  Blake,  of  counsel,  and  oral  argu- 
ment by  C  E.  Blake.  They  argued,  among  other  things, 
that  proof  that  a  street  car  started  with  ^^something  more  than 
ordinary  jerking"  may  establish  negligence.  Otto  v.  M.  N. 
R.  Co.  148  Wis.  54,  57,  58,  134  N.  W.  157 ;  Memphis  St.  R. 
Co.  V.  Huggins,  215  Fed.  37;  BeU  v.  N.  Y.,  N.  H.  &  H.  R. 
Co.  217  Mass.  408,  104  N.  E.  963;  Birmingham  R.,  L.  &  P. 
Co.  V.  Hawkins,  153  Ala.  86,  44  South.  983 ;  White  v.  Co- 
lumbia S  M.  E.  R.  Co.  215  Pa.  St.  462,  64  Atl.  676 ;  T7i?u?iui 
&  W.  R.  Co.  V.  Rousseau,  48  Ind.  App.  248,  93  N.  E.  34, 
1038 ;  Sheffer  v.  L.,  H.  <&  St.  L.  R.  Co.  22  Ky.  L.  Rep.  1305, 
60  S.  W.  403;  Bobbitt  v.  United  R.  Co.  169  Mo.  App.  424, 
153  S.  W.  70.  The  defendant  was  also  negligent  in  not  sup- 
plying the  plaintiff  with  a  safe  place  in  which  to  stand  and 
in  failing  to  provide  her  with  additional  handholds,  appli- 
ances, or  supports  while  paying  her  fare.  In  this  jurisdic- 
tion the  standard  of  care  in  operation  and  construction  re- 
quired by  a  common  carrier  of  passengers  has  been  defined 
in  Ferguson  v.  Truax,  136  Wis.  637,  643,  118  N.  W.  251; 
S,  C.  132  Wis.  478,  490,  110  N.  W\  395,  111  N.  W.  657, 
112  N.  W.  513;  Dibbert  v.  Metropolitan  Inv.  Co.  158  Wis. 
69,  147  N.  W.  3 ;  Wanzer  v.  Chippewa  Valley  E.  R.  Co.  108 
Wis.  319,  84  N.  W.  423.  It  was  negligence  for  defendant  to 
start  the  car  before  plaintiff  gained  a  seat  or  place  of  safety. 
It  is  the  duty  of  the  carrier,  where  the  passenger  is  obviously 
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feeble,  infirm,  crippled,  hampered  with  children,  etc.,  to  see 
that  he  or  she  reaches  a  seat  or  other  place  of  safety  before 
starting  the  car.  Brady  v,  Springfield  T.  Co,  140  Mo.  App. 
421,  124  S.  W.  1070,  1072;  Nellis,  Street  Railways,  §  301; 
Sheffer  v.  L.,  H.  &  8L  L.  11.  Co.  22  Ky.  L.  Rep.  1305,  60 
S.  W.  403 ;  Bennett  v.  Louisville  R.  Co.  122  Ky.  69,  90  S. 
W.  1052;  Louisville  R.  Co.  v.  Wilder,  143  Ky.  436,  136  S. 
W.  892 ;  Benjamin  v.  Metropolitan  St.  R.  Co.  245  Mo.  598, 
151  S.  W.  91 ;  Ottinger  v.  Detroit  U.  R'y,  166  Mich.  106, 
131  N.  W.  528 ;  Lockwood  v.  Boston  E.  R.  Co.  200  Mass. 
537,  86  N.  E.  934,  22  L.  R.  A.  n.  s.  488. 

Maeshall,  J.  There  is  no  complaint  of  the  manner  of 
submitting  the  case  to  the  jury,  either  as  to  questions  or  in- 
structions. The  sole  complaints  were  that  there  was  no  evi- 
dence of  actionable  negligence  and  was  conclusive  evidence  of 
contributory  negligence. 

Whether  there  is  room  in  the  evidence  in  any  particular 
case  for  reasonably  difFerent  conclusions  as  to  facts,  is  often 
not  an  easy  question  to  solve.  That  is  emphatically  so  from 
the  point  of  view  of  the  appellate  court  which  has  only  the 
benefit  of  a  printed  history  of  the  trial.  Because  of  the  difii- 
culty  being  much  less  from  the  point  of  view  of  the  trial 
judge,  who  has  the  benefit  of  personal  observation  of  the  wit- 
nesses while  testifying  and  of  thus  placing  himself  in  the  very 
atmosphere,  so  to  speak,  which  environed  and  characterized 
the  controverted  occurrence,  in  general,  reasonable  doubts 
arising  from  the  record  are  resolved  in  favor  of  the  initial  de- 
termination. 

So  the  rule  has  become  firmly  settled  as  part  of  the  unwrit- 
ten law  that  a  trial  court's  decision  as  to  whether  evidence 
presents  a  jury  question  will  not  be  disturbed  on  appeal  un- 
less it  appears  to  be  clearly  wrong,  after  giving  due  heed  to 
the  special  reasons  why  it  may  be  right.  Under  such  rule  the 
case  against  a  decision  must,  necessarily,  be  pretty  conclu- 
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sive  to  answer  to  the  call  for  the  certainty  involved  in  the 
expression  "clearly  wrong." 

Where  the  evidence  in  a  case  raises  a  jury  question  and  the 
trial  court  has  refused  to  exercise  its  discretion  to  grant  a 
new  trial,  the  jury  solution  is  conclusive.  If  it  happens  to 
be  wrong  in  fact,  it  is,  nevertheless,  right  in  law.  Judicial 
remedies  must  end  somewhere  and  wise  public  policy  places 
the  finality  at  this  point,  and  it  is  useless  to  indulge  in  even 
the  hope,  that  settled  rules  will  be  deviated  from  to  suit  a 
particular  case. 

The  foregoing  observations  are  made  to  show  that  appel- 
lant, in  such  a  case  as  this,  however  much  he  may  regard  the 
judgment  against  him  as  unjust,  is  quite  remediless,  even 
though  the  court,  as  an  original  matter,  might,  in  a  more  or 
less  degree,  share  his  view. 

Here  we  are  unable  to  see  that  clearness  of  error  requisite 
to  justify  reversing  the  initial  decision  that  reasonable  con- 
flicting inferences  arise  from  the  evidence.  The  special  cir- 
cumstances, obvious  to  the  conductor,  characterizing  the  situ- 
ation when  he  signaled  for  the  start,  might  well,  in  the 
judgment  of  the  jury,  have  suggested  that  some  such  thing 
might,  which  in  fact  did,  happen.  The  evidence  must  be 
viewed  in  the  light  of  the  duty  to  exercise  the  highest  degree 
of  care  for  the  safety  of  passengers  reasonably  to  be  expected 
from  human  vigilance  and  foresight  in  view  of  the  mode  and 
character  of  the  conveyance  adopted,  and  consistent  with  the 
practical  operation  of  the  business.  Wanzer  v,  Chippewa 
Valley  E.  i?.  Co.  108  Wis.  319,  84  K  W.  423. 

The  particular  conduct  which  would  satisfy  the  rule  stated 
under  some  circumstances,  manifestly  might  not  under  oth- 
ers. In  the  particular  instance,  because  of  the  obvious  diffi- 
culties the  respondent  had  to  contend  with,  the  jury  had  rea- 
sonable ground  to  conclude  that  the  conductor,  instead  of  en- 
deavoring by  a  quick  start  of  the  car  to  immediately  make  ' 
up  for  the  short  delay  caused  by  her  movements,  should  have 
been  considerate  of  her  somewhat  helpless  situation ;  that  he 
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should  have  taken  her  by  the  arm  at  the  instant  the  car  started,. 
or  motioned  her  forward  and  afforded  her  an  instant  of  time 
to  prepare  for  the  shock  which  was  inmiinent,  or  at  least  cau- 
tioned her,  in  view  of  the  rather  unusual  start  ^vhich  the  jury 
had  fair  ground  to  believe  was  intentionally  made,  to  be  on 
her  guard  against  being  disturbed  by  the  sudden  movement. 
If  respondent  was  entirely  unprepared  to  resist  the  shock,  as 
counsel  for  appellant  insist,  it  must  have  been  quite  obvious 
to  the  conductor,  and,  inasmuch  as  she  had  no  time  for  delib- 
eration and  hardly  time  to  mentally  decide  upon,  or  physio- 
ally  execute  any  movement  for  self-protection,  and  her  mind 
was  wholly  occupied,  as  the  conductor  must,  or  ought  to  have 
observed,  in  thinking  of  her  two  charges,  her  package  of  mer- 
chandise, and  of  rescuing  the  money  from  her  glove  to  pay 
her  fare,  there  does  not  seem  to  be  any  fair  ground  for  a  de- 
cision that  the  jury  were  entirely  unwarranted  in  acquitting 
her  of  the  charge  of  contributory  negligence. 

There  is  no  need  of  extending  this  opinion  by  further  stat- 
ing and  analyzing  the  evidence  in  detail.  The  governing 
principle,  as  before  suggested,  is  familiar.  It  rules  this  case 
in  favor  of  respondent  both  on  the  question  of  whether  de- 
fendant was  actionably  negligent  and  whether  she  was  guilty 
of  contributory  negligence. 

By  the  Couii. — Judgment  is  affirmed. 


Statu  ex  kel.  Attorney  Genekai.  vs.  Hammeklund,  City 

Clerk. 

D€C€ml>^  8,  1914 — January  12,  1915. 

Taxation:  Reassessment:  Collecting  cost  from  taxing  district:  Con- 
stitutional law. 

1.  Sec.  1087 — 55,  Stats.,  providing  that  the  cost  of  a  reassessment 
made  by  order  of  the  tax  commission  shall  be  collected  from  the 
assessment  district  in  which  the  reassessment  was  made,  and 
returned  to  the  state,  is  valid. 
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2.  The  cost  of  such  a  reassessment  is  not  a  state  expense  incurred 
for  state  purposes,  but  a  local  expense  for  local  purposes,  in- 
curred through  state  agency  in  order  to  correct  a  violation  by 
local  ofllcere  of  the  law  relating  to  assessments;  hence  the  pro- 
vision that  the  state  be  reimbursed  by  the  district  does  not  vio- 
late the  constitutional  requirement  that  the  rule  of  taxation 
shall  be  uniform.    Const,  art.  VIII,  sec.  1. 

.  Mani>amu8  action  to  compel  the  city  clerk  of  the  city  of 
Janesville,  Wisconsin,  to  extend  upon  the  tax  roll  of  such  city 
the  duly  ascertained  and  certified  indebtedness  of  said  city 
for  the  expense  of  a  reassessment  imder  sec.  1087 — 45  to 
sec.  1087 — 57,  Stats. 

The  law  authorizes  the  tax  commission,  upon  its  appearing 
thereto  that  the  assessment  of  property  in  any  assessment  dis- 
trict is  not  in  substantial  compliance  with  the  statutes,  and 
that  the  interest  of  the  public  will  be  promoted  by  a  reassess- 
ment, to  cause  one  to  be  made  by  its  own  appointees  and  to  be 
reviewed  and  corrected  by  a  board  of  review  appointed  by  it, 
the  expense  to  be  audited  as  specially  provided  and  paid,  in 
form,  as  a  demand  against  the  state,  but,  in  fact,  on  account 
of  liability  of  the  taxing  district  reassessed ;  the  same  to  con- 
stitute indebtedness  to  the  state,  bearing  interest  at  the  rate 
of  six  per  cent,  per  annum,  and  be  certified  to  such  district 
by  way  of  the  county  clerk  of  the  county  within  which  it  is 
situated,  to  be  spread  upon  the  next  tax  roll,  collected  in  due 
course,  and  returned  to  the  state  to  reimburse  it  for  expenses 
incurred  on  behalf  of  such  district. 

The  amount  of  the  cost  of  the  reassessment  in  question, 
audited,  paid  out  of  the  state  treasury,  and  certified  to  the 
city  clerk  of  the  city  of  Janesville  in  manner  aforesaid,  was 
$2,696.50  principal  and  $155.05  interest.  Such  clerk  re- 
fused to  comply  with  the  command  of  the  statute  as  to  extend- 
ing the  same  upon  the  tax  roll.  Pursuant  to  a  petition  ex- 
hibiting the  facts,  an  alternative  writ  of  mandamus  was  is- 
sued to  coerce  him  in  the  matter.  Issue  was  joined  by  a  mo- 
tion to  quash  the  writ 
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The  cause  was  submitted  for  the  plaintiff  on  the  brief  of 
the  Attorney  General  and  J.  E.  Messerschmidt,  assistant  at- 
torney general,  and  for  the  defendant  on  that  of  \\\  II.  Dough- 
erty and  John  Cunningham^ 

Marshall,  J.  Whether,  in  general,  the  reassessment  law 
is  constitutional,  is  ruled  in  the  affirmative  by  State  ex  rel 
Hessey  v,  Daniels,  l.t3  Wis.  641),  128  X.  W.  565.  I  did  not 
fully  agree  therewith  and,  as  an  original  proposition,  I  could 
not  now;  but  the  court  has  spoken  and  is  now  firmly  of  the 
opinion  that  its  conclusion  is  sound. 

The  former  decision,  though  it  did  not  expressly  touch  the 
particular  detail  of  the  law  which  gave  rise  to  this  litigation, 
by  necessary  inference,  included  it  A  conclusion,  in  gen- 
eral, in  favor  of  a  law,  as  to  its  constitutionality,  carries  with 
it  the  means  provided  therein  which  are  necessary  to  its  vi- 
tality, such  as  expenses  of  administration. 

The  attack  now  made  upon  the  reassessment  law,  is 
grounded  upon  the  idea  that  it  deals  with  state  administration 
for  state  purposes,  with  state  expense,  and  the  imposition  of 
such  expense  upon  particular  taxing  districts.  If  the  as- 
sumed premises  be  right  in  fact,  the  conclusion  contended  for 
would  challenge  serious  attention.     Are  they  right? 

The  legislature  did  not  intend  to  feature  the  plan  for  reas- 
sessment as  a  state  affair  other  than  as  to  making  the  tax  com- 
mission an  instrumentality  for  the  correction  of  improper 
local  administration, — a  remedy  for  a  violation  of  law  by 
local  officers.  That  is  the  logic  of  StaJte  ex  rel.  Hessey  v. 
Daniels,  supra,  which  rules  this  case,  as  before  indicated,  in 
favor  of  respondent ;  but  we  will  discuss  briefly  the  particular 
detail  of  the  law,  showing  that,  neither  expressly  nor  infer- 
entially,  does  it  deal  with  state  expenses,  as  assumed  by  coun- 
sel. 

The  primary  duty  of  making  such  an  assessment  as  the  law 
requires,  rests  with  local  authority.     The  duty  of  bearing  the 
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burden  of  executing  the  law  and  the  duty,  if  the  legislature 
so  wills,  of  bearing  that  of  remedying  its  default  is  incidental 
thereto.  The  idea  of  the  statute  in  question  is  that  payment 
of  the  expenses  of  correcting  a  local  violation  of  the  law  as 
to  assessment  of  property  for  taxation,  is  a  proper  penalty  for 
the  infraction  and  one  which  it  would  be  unjust  to  cast  upon 
the  state  in  general.  So  payment  for  the  services  rendered 
in  making  a  reassessment,  out  of  the  state  treasury,  and  later 
reimbursing  the  state  fund  from  the  proceeds  of  a  loc^  tax, 
is  a  mere  convenient  method  of,  in  practical  effect,  paying 
the  expenses  out  of  the  local  treasury. 

True  the  statute  speaks  of  paying  the  claims  growing  out 
of  a  reassessment  proceeding  as  "other  claims  against  the 
state  are  audited  and  paid,"  and  of  the  amount  so  paid  con- 
Btituting  "an  indebtedness  of  the  district  in  which  such  re- 
assessment was  made  to  the  state  of  Wisconsin ;"  but  that  is 
merely  descripiio  of  administrative  details  and  not  a  charac- 
terizaticin  of  the  expense  as  an  outlay  for  state  purposes. 

The  real  intent  of  the  legislature  is  to  be  looked  for.  From 
that  vie\\'point  it  is  easily  seen,  notwithstanding  the  term  used 
in  the  law,  that  the  expense  of  a  reassessment  is  a  local  crea- 
tion by  state  agency, — a  local,  not  a  state  expense.  In  paying 
it, — though  the  form  is  the  same  as  that  of  paying  claims 
against  the  state, — the  act,  in  practical  effect,  is  merely  that 
of  taking  over,  by  the  state  of  the  claims  for  doing  the  work 
for  the  locality,  which  equitably  constitute  a  local  burden, 
and  by  force  of  the  statute,  are  made  such  legally.  So  it  is 
considered  that  the  assumed  basis  for  the  contention  on  be- 
half of  defendant  is  unsound.  The  law  in  question  does  not 
contemplate  imposing  state  expense,  incurred  for  state  pur- 
poses, on  a  particular  subdivision  of  the  state,  in  violation  of 
the  constitutional  requirement  that  such  expense  shall  be 
levied  state-wide  and  on  the  rule  of  uniformity.  The  expense 
in  question  is  local  for  local  purposes. 
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By  the  Courts — Ordered,  that  the  motion  to  qiiaah  the  al- 
ternative writ  of  mandamus  be,  and  the  same  is  overruled, 
and  that  a  peremptory  writ  of  mandamus  issue  to  compel  de- 
fendant to  perform  his  duty  as  prayed,  due  return  to  such 
writ  to  be  made  with  all  convenient  speed.     No  costs  allowed. 


State  ex  eel.  Boaed  of  Regents  of  NoRi^rAL  Schools  vs. 
Ekern,  Commissioner  of  Insurance. 

December  8, 19H— January  12, 1915. 

Biate  inBurance  iyf  state  property:  Certificate  "by  iriBurance  commis- 
aioner  essential. 

Under  sees.  1978a  to  1978c,  Stats.  1913,  providing  for  state  Insur- 
ance of  public  pr(H>erty  and  establishing  a  state  Insurance  fund, 
such  property  does  not  automatically  become  Insured,  but  pay- 
ments out  of  said  fund  are  limited  to  losses  of  property  which 
had  been  certified  by  the  Insurance  commissioner  to  the  state 
treasurer  as  Insured,  and  to  the  amount  of  Insurance  thereon 
certified  by  said  commissioner. 

Mandamus  to  Herman  L.  Elcern  as  insurance  commissioner 
of  the  state. 

The  relator  applied  for  an  original  writ  of  mandamus  to 
command  the  defendant,  as  insurance  commissioner  of  this 
state,  to  file  a  statement  with  the  secretary  of  state  and  state 
treasurer  giving  the  total  loss  sustained  through  the  destruc- 
tion by  fire  of  the  normal  school  buildings  in  the  city  of  Su- 
perior, to  enable  the  secretary  of  state  to  issue  his  warrant  for 
the  amount  of  such  loss  to  the  state  treasurer  for  the  transfer 
of  this  amount  from  the  "state  insurance  fund"  to  the  funds 
under  the  control  of  the  relator,  as  normal  school  regents,  to 
enable  them  to  restore  the  buildings  and  other  property  so  de- 
stroyed by  fire. 
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The  petition  shows  that  the  real  and  personal  property  con- 
stituting the  state  normal  school  at  Superior  consisted  of  a 
large  main  building  and  two  wings  connected  therewith,  and 
the  contents  thereof.  The  main  part  of  the  building  was  con- 
structed in  1896.  One  wing  was  constructed  in  1008,  and 
the  other  was  completed  in  1913  and  accepted  on  February  5, 
1913.  On  March  27,  1914,  the  main  building  and  additions 
thereto  with  contents  were  completely  destroyed  by  fire.  The 
total  loss  occasioned  by  such  fire  is  alleged  to  amount  to 
$201,300.  The  petition  also  alleged  that  the  defendant  neg- 
lected and  refused  to  ascertain  and  fix  the  total  amount  of 
such  loss  by  fire  and  to  file  a  statement  thereof  with  the  sec- 
retary of  state  and  the  state  treasurer  and  certify  the  total 
loss  to  the  secretary  of  state  to  authorize  him  to  issue  his  war- 
rant therefor  to  the  state  treasurer  to  authorize  him  to  trans- 
fer such  amount  from  the  "state  insurance  fund"  and  credit 
the  same  to  the  fund  of  the  normal  school  regents,  who  had 
charge  and  control  of  these  properties  and  are  authorized  to 
rebuild  or  restore  the  property  so  destroyed.  It  is  further  al- 
leged that  the  defendant,  after  February  5,  1913,  the  date  of 
the  completion  and  acceptance  by  the  relator  of  the  wing  last 
constructed  as  an  addition  of  the  school  building,  omitted  to 
certify,  as  required  of  him,  the  amount  of  insurance  upon 
such  property  to  be  carried  by  the  state  and  omitted  to  order 
the  state  treasurer  to  credit  the  "state  insurance  fund"  with 
sixty  per  cent,  of  the  premium  for  such  insurance,  fixed  by 
him  as  insurance  commissioner.  Petitioner  alleges  that  the 
defendant,  through  experts  appointed  by  him,  has  been  fully 
informed  that  the  loss  occasioned  by  fire  to  the  school  build- 
ing amounts  to  $148,800  and  the  loss  to  the  contents  of  the 
building  amounted  to  $53,000,  but  that  notwithstanding 
these  facts  he  did,  on  April  23,  1914,  certify  to  the  secretary 
of  state  that  he  had  fixed  the  amount  of  such  loss  which  is  to 
be  paid  out  of  the  "state  insurance  fund^'  at  the  sum  of 
$94,500,  and  directed  that  such  amount  be  transferred  from 
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the  insurance  fund  to  the  fund  of  the  board  of  regents  of  the 
state  normal  schools. 

The  defendant  in  his  return  alleges  that  he,  on  July  1, 
1912,  had  ascertained  the  value  of  the  buildings  and  contents 
of  the  state  normal  school  at  Superior  to  be  as  follows :  build- 
ing $90,000,  and  the  contents  thereof  $15,000,  and  that  he 
certified  the  amount  of  insurance  thereon  from  July  1,  1912, 
to  June  30,  1913,  at  $81,000  on  the  building  and  $13,500  on 
the  contents;  that  the  premium  charge  thereon  amounted  to 
$260.55,  and  that  such  certification  was  properly  filed  and 
the  respective  accounts  properly  debited-  and  credited  by  the 
state  treasurer ;  that  he  withheld  certification  of  insurance  of 
the  normal  school  properties  after  July  1,  1913,  for  informa- 
tion from  the  board  of  normal  school  regents,  and  that  he  re- 
ceived a  corrected  schedule  of  the  normal  school  properties  on 
or  about  January  17,  1914,  and  that  according  to  such  sched- 
ule no  change  of  conditions  or  value  of  the  property  of  the 
Superior  normal  school  was  reported  to  him,  and  that  he,  on 
February  15, 1914,  pursuant  to  such  report,  duly  certified  the 
insurance  of  this  property  from  July  1,  1913,  to  June  30, 
1914,  at  the  same  value  at  which  it  had  been  fixed  the  pre- 
ceding year,  and  for  the  same  amount  of  insurance  and  the 
same  amount  of  premium,  and  that  he  ordered  the  premium 
transferred  to  the  "state  insurance  fund ;"  that  he  received 
no  report  or  information  of  any  change  in  the  construction  of 
the  building  or  other  information  concerning  any  changes  in 
value  of  this  property  before  he  certified  this  insurance,  which 
expired  June  30, 1914.  The  defendant  alleges  that  he  caused 
an  investigation  to  be  made  of  the  loss  sustained  by  the  de- 
struction of  the  building  and  contents  and  found  that  it  ex- 
ceeded the  amount  of  the  existing  insurance  at  the  time  of  the 
loss  and  therefore  fixed  the  loss  at  the  full  amount  of  the  in- 
surance and  allowed  damages  at  this  sum,  $94,500,  and  that 
he  has  duly  certified  the  same  to  the  secretary  of  state  and  the 
state  treasurer. 

Vol.  159  —  21 
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The  petitioner  demurred  to  the  return  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defense. 

A,  C.  Umhreit,  special  counsel  for  the  state  and  attorney 
for  the  relator. 

Eor  the  defendant  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Walter  Drew,  deputy  attorney  general,  and  oral  ar- 
gument by  Mr.  Drew. 

SiEBECKER,  J.  The  law  providing  for  insurance  by  the 
state  of  state  property  and  creating  a  '^state  insurance  fund" 
for  the  payment  of  losses  by  fire  and  tornado  was  enacted  as 
ch.  68,  Laws  of  1903,  and  is  entitled  "An  act  to  provide  for 
state  insurance  on  public  buildings,  and  making  an  appropri- 
ation therefor."  The  provisions  thereof  with  the  amend- 
ments thereto  appear  as  sees.  1978a,  1978&^  and  1978c^  Stats. 
1913.  This  law  annulled  the  power  of  all  officers  and  agents 
of  the  state  to  contract  for  insurance  of  any  public  buildings 
or  property  of  the  state  against  loss  by  fire  or  tornado  and  in- 
hibited paying  out  any  public  moneys  therefor  or  incurring 
any  indebtedness  on  account  thereof  against  the  state,  except 
as  provided  in  the  act. 

The  relator  asserts  that  the  law  contemplates  that  all  state 
property  is  thereby  insured  for  an  amount  equal  to  ninety 
per  cent,  of  the  cash  value,  regardless  of  the  insurance  com- 
missioner's omission  to  determine  the  insurable  value  of  each 
item  of  state  property  annually  on  July  1st  and  to  certify  the 
amount  of  insurance  thereon  to  be  carried  by  the  state  to  the 
state  treasurer  and  order  him  to  credit  the  "state  insurance 
fund"  with  the  amount  of  the  premium  fixed  by  the  commis- 
sioner in  the  manner  prescribed  in  the  law  and  debit  such 
amount  to  the  proper  account  of  the  public  authority  having 
the  property  in  charge.  This  claim  of  the  relator  involves 
the  inquiry  of  the  legislative  intent  in  providing  this  scheme 
for  insuring  state  property  in  the  way  prescribed  in  these 
statutes.     The  statutes  positively  prohibit  insurance  of  state 
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properties  by  private  insurance  agencies.  They  provide  a 
scheme  for  carrying  insurance  on  property  owned  by  the  state 
and  prescribe  the  method  of  fixing  the  cash  value  for  the  pur- 
pose of  such  insurance  and  for  making  an  annual  charge 
against  the  specific  fund  of  the  public  authorities  having  the 
building  and  property  under  their  control  and  management. 
The  plan  adopted  of  insuring  such  property  is,  in  its  ways 
and  methods,  like  those  employed  by  insurance  agencies  and 
adopts  the  average  rate  of  such  agencies  as  a  proper  rate. 
Each  department  of  state  having  the  property  in  charge  is  to 
pay  into  the  fund  the  cost  of  insurance.  The  language  of 
the  act  declaring  that:  "Upon  July  1st,  annually,  the  com- 
missioner of  insurance  of  the  state  shall  provide  for  the  in- 
surance by  the  state  of  all  state  property  for  an  amount  equal 
to  ninety  per  cent,  of  the  cash  value  of  such  property,*'  evinces 
an  intent  that  the  state  is  to  insure  the  property  of  the  state 
and  commands  the  commissioner  to  execute  the  undertaking 
and  thereby  effect  the  insurance  of  state  property.  The  pro- 
visions of  the  act  also  limit  the  amount  for  which  the  prop- 
erty is  to  be  insured  to  ninety  per  cent,  of  its  cash  value  and 
provide  how  the  insurable  value  shall  be  determined.  The 
provisions  directing  that,  if  the  amount  of  insurance  in  force 
on  such  property  is  less  than  ninety  per  cent,  of  its  value,  the 
commissioner  shall  provide  additional  insurance  up  to  such 
value  in  the  manner  specified  in  the  statutes,  and  that  "He 
shall  certify  to  the  state  treasurer  the  amount  of  insurance 
upon  such  property  to  be  carried  by  the  state,  .  .  ."  are  cer- 
tain in  their  meaning  and  plainly  express  a  legislative  purpose 
of  effecting  insurance  of  state  property  at  the  rate  to  be  as- 
certained by  the  commissioner  as  directed  and  of  creating  a 
"state  insurance  fund"  for  payment  of  the  losses  of  such  prop- 
erty by  fire  or  tornado.  The  various  provisions  of  the  stat- 
utes, when  considered  as  a  whole,  are  unambiguous  in  their 
meaning  and  must  be  accepted  and  carried  into  effect  as  ex- 
pressive of  the  legislative  purpose.     The  practical  effect  of  all 
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the  parts  of  the  act,  when  applied  to  the  external  facts  of  the 
subject  involved,  is  the  creation  of  a  system  of  state  insurance 
of  state  property  and  the  establishment  of  a  "state  insurance 
fund"  out  of  which  fire  and  tornado  losses  are  to  be  paid  for 
reconstruction  of  buildings  and  restoration  of  other  property 
lost.  It  is  also  manifest  that  participation  in  the  benefit  of 
this  insurance  fund  by  any  department  of  the  state  in  charge, 
control,  and  management  of  the  lost  properties  is  conditional 
upon  certification  by  the  insurance  commissioner  to  the  state 
treasurer  of  the  insurance  eflFeeted  by  him  in  the  manner  speci- 
fied in  the  statutes.  The  provisions  of  sec.  1978c  providing 
for  adjustment  of  the  loss  of  property  certified  as  insured  and 
payment  of  the  loss  out  of  the  ^^state  insurance  fund,"  when 
read  in  connection  with  the  other  parts  of  the  statute,  show 
that  it  was  intended  that  payment  out  of  this  fimd  should  be 
limited  to  losses  of  property  which  had  been  certified  as  in- 
sured to  the  state  treasurer  by  the  insurance  commissioner. 
The  claim  of  the  relator  that  the  whole  property  of  the  Su- 
perior normal  school  was  automatically  insured  under  the 
law,  though  not  certified  to  the  state  treasurer  by  the  insur- 
ance commissioner,  is  clearly  negatived  and  wholly  out  of 
harmony  with  the  evident  purpose  and  intent  of  the  legisla- 
ture. The  action  of  the  legislature  in  adding  to  the  original 
act  a  grant  of  authority  to  counties,  to\\Tis,  cities,  villages,  and 
school  districts  to  insure  their  properties  against  loss  with  the 
state  and  secure  payment  for  losses  out  of  the  "state  insur- 
ance fund"  upon  property  certified  by  the  commissioner,  and 
payment  of  the  rate  of  insurance  fixed  by  him  in  the  manner 
state  property  is  insured,  shows  clearly  that  the  legislature 
interpreted  the  law  as  providing  for  insurance  of  property  to 
the  amount  specified  by  the  statute  in  analogy  to  the  usual 
and  well  known  practices  under  which  private  insurance  is 
effected. 

The  commissioner  of  insurance  was  correct  in  determining 
that  the  amount  due  the  relator  was  limited  to  the  amount 
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which  he  had  certified  to  the  state  treasurer  as  insurance 
upon  the  Superior  normal  school  buildings  and  their  contents. 

The  facts  before  the  court  upon  the  petition  and  return 
show  that  the  relator  is  not  entitled  to  relief.  The  demurrer 
to  the  return  must  be  overruled  and  judgment  ordered  quash- 
ing the  writ,  without  costs. 

By  the  Court. — It  is  so  ordered. 

Babnes,  J.,  dissents. 


Gimbel  Brothers,  Appellant,  vs.  McOonnell,  Respondent. 

Decern}^  9, 19U— January  12, 1915. 

Contract  for  tenefit  of  third  person:  Escrow:  Failure  to  comply  with 
conditions:  Release. 

A  contract  providing  that  the  owner  of  certain  property  should  con- 
vey it  to  defendant  free  of  all  liens  or  claims  except  two  mort- 
gages, and  that  as  part  of  the  consideration  defendant  should 
assume  and  pay  plalntifT's  claim  against  said  owner,  was,  to- 
gether with  the  proper  deeds,  placed  in  escrow,  not  to  be  deliv- 
ered until  the  owner  was  able  to  comply  with  the  conditions  of 
the  contract.  Being  unable  to  comply  therewith,  the  owner 
afterwards  In  terms  released  defendant  from  paying  plaintilTs 
claim.  Held,  that  as  the  contract  never  became  operative  de- 
fendant never  became  liable  to  pay  plaintifT's  claim.  Tweeddale 
V.  Tweeddale,  116  Wis.  517,  and  Wetutzke  v.  Wetutzke,  158  Wis. 
305,  distinguished. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  recover  $1,760.63  claimed  to  be  due  from  defend- 
ant under  an  agreement  alleged  to  have  been  entered  into  be- 
tween him  and  one  Bridge,  who  was  indebted  to  plaintiff  in 
that  amount.  Bridge  owned  a  hotel  at  Portage  which  on 
July  17,  1911,  he  agreed  to  deed  to  the  defendant  free  of  all 
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liens  or  claims  except  two  mortgages  amounting  to  $10,000. 
As  a  part  of  the  consideration  defendant  agreed  to  pay  plaint- 
iffs claim  against  Bridge  to  the  amoimt  stated.  Defendant 
denied  that  Bridge  ever  performed  his  part  of  the  contract; 
alleged  that  he  was  unable  to  do  so  and  on  that  accoimt  the 
agreement  between  them  was  rescinded.  He  further  alleged 
that  after  the  rescission  of  his  contract  with  Bridge  plaintiff 
settled  his  account  with  him  by  accepting  notes  from  him  in 
full  payment  of  the  account;  that  Bridge  has  been  adjudged 
a  bankrupt,  and  that  plaintiff  has  filed  the  notes  referred  to 
in  the  bankruptcy  proceeding  and  is  there  seeking  to  collect 
them.  The  written  contract  for  the  sale  of  the  hotel,  signed 
by  the  defendant  and  Bridge,  contained  this  provision:  "This 
agreement  is  to  be  fully  consummated  and  the  papers  ex- 
changed on  or  before  the  20th  day  of  August,  A.  D.  1911 ; 
said  McConnellj  however,  is  to  have  possession  of  the  Portage 
hotel  property  from  this  date."  The  contract  and  papers 
were  placed  in  escrow  with  one  Morgan  and  were  not  to  be 
delivered  till  Bridge  was  able  to  comply  with  the  terms  of  the 
agreement.  He  never  complied  therewith,  but  on  the  con- 
trary liens  amounting  to  about  $6,000,  in  addition  to  the  two 
mortgages,  were  filed  against  the  hotel  after  the  agreement 
was  executed  and  while  the  papers  were  in  escrow.  They  were 
held  by  Morgan  at  the  time  defendant  discovered  the  addi- 
tional liens  on  the  property,  and  there  is  nothing  to  show  they 
had  been  delivered  when  defendant  and  Bridge  made  the  new 
arrangement  whereby  defendant  was  released  from  paying 
plaintiff's  claim,  or  that  they  have  since  been  delivered. 

The  trial  court  found  that  on  July  17,  1911,  the  defendant 
entered  into  a  contract  with  Bridge  which  provided  that  the 
latter  should  transfer  to  the  defendant  certain  real  estate  free 
and  clear  of  all  liens  or  claims  except  two  mortgages,  and 
that  the  defendant  should  assume  and  pay  Bridge's  account 
with  plaintiff;  that  Bridge  never  carried  out  his  part  of  the 
contract  by  transferring  the  real  estate  bargained  for  free  of 
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all  liens  and  claims  except  two  mortgages;  that  subsequent  to 
July  17,  1911,  it  was  mutually  agreed  between  Bridge  and 
the  defendant  that  Bridge  should  pay  his  claim  to  plaintiff 
and  the  defendant  should  be  relieved  from  the  payment  there- 
of, and  that  defendant  took  and  still  retains  possession  of  the 
hoteL  It  further  found  that  on  or  about  September  20, 1912, 
the  plaintiff  and  Bridge  agreed  that  the  latter  should  give  his 
notes  to  the  former  for  the  amount  of  the  account  in  suit, 
which  was  done;  that  the  notes  were  accepted  by  the  plaintiff 
as  payment  of  the  account  and  it  then  released  defendant  from 
further  liability  thereon.  Judgment  was  entered  dismissing 
the  complaint  and  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Freeman  &  Oeilfuss 
and  Byron  II,  Stehhins,  and  oral  argument  by  Mr.  Stebbins. 
They  contended,  inter  alia,  that  the  right  of  a  third  person  to 
enforce  a  contract  made  for  his  benefit  does  not  depend  upon 
the  performance  by  the  immediate  parties  to  the  contract  of 
other  promises  made  by  them.  It  is  the  making  of  the  prom- 
ise, not  its  performance,  that  is  the  consideration  for  the 
promise  to  pay  the  third  person.  The  rights  of  the  third  per- 
son are  not  subject  to  the  condition  that  the  promisee  shall 
fully  perform,  any  more  than  to  the  condition  that  the  con- 
tract continue  in  force — ^be  not  abrogated  by  the  immediate 
parties  thereto.  They  cited,  among  other  cases,  Tweeddale 
V.  Tweeddale,  116  Wis.*517,  626,  93  N.  W.  440;  WetutzJce 
V.  Wetutzke,  158  Wis.  305,  148  K  W.  1088,  1090;  Johnston 
V.  Charles  Abresch  Co.  123  Wis.  130,  137,  101  N.  W.  395; 
GilbeH  P.  Co.  v.  WhUing  P.  Co.  123  Wis.  472,  102  N.  W. 
20 ;  Fanning  v.  Murphy,  126  Wis.  538,  544,  105  N.  W.  1056 ; 
Whiting  V.  Hoglund,  127  Wis.  135,  137,  100  X.  W.  391; 
Peterson  v.  C.  &  N.  W.  B.  Co.  119  Wis.  197,  203,  204,  96 
K  W.  532;  B.  Connor  Co.  v.  ZStna  I.  Co.  136  Wis.  13,  20, 
21,  115  N.  W.  811;  TVa/ren  Webster  &  Co.  v.  Beaumont  E. 
Co.  151  Wis.  1,  10, 138  K  W.  102 ;  Zwietusch  v.  Becker,  153 
.Wis.  213,  210,  140  K  W.  1056;  Davis  v.  Calloway,  30  Ind. 


Digitized  by 


Google 


328         SUPREME  COURT  OF  WISCOXSIN.      [Jan. 
Gimbel  Brothers  v.  McConnell,  159  Wis.  325. 

112,  95  Am.  Dec  Q70;  Helms  v.  Reams,  40  Ind.  124;  25  L. 
R  A.  258,  note;  Oetchell  £  M.  L.  M.  Co.  v.  Peterson,  124 
Iowa,  599,  100  K  W.  550;  Doll  v.  Grume,  41  iSTeb.  655,  59 
N.  W.  80(5 ;  School  DisL  ex  rel  EoJcen  Iron  Works  v.  Livers, 
147  Mo.  580,  49  S.  W.  507 ;  Kamas  City  ex  rel  Diamond  B. 
&  T.  Co.  V.  Schroeder,  196  Mo.  281,  93  S.  W.  405,  409; 
Kauffman  v.  Cooper,  46  Xeb.  644,  65  N.  W.  796 ;  People  for 
use  of  Reynolds  v.  Banhagel,  151  Mich.  40,  114  N.  W.  669, 
670. 

For  the  respondent  there  was  a  brief  by  Edward  J.  Rey- 
nolds and  Henry  1\  Sheldon,  and  oral  argument  by  Mr.  Rey- 
nolds. 

ViNjE,  J.  Plaintiff's  counsel  says  the  finding  of  the  trial 
court  that  "Defendant  should  assume  and  pay  the  account  of 
said  Bridge  with  the  plaintiff''  is  not  excepted  to  and  is  there- 
fore a  verity  in  the  case.  The  language  of  the  trial  court  is 
that  the  defendant  entered  into  a  contract  with  Bridge  which 
provided  that  he  should  assume  and  pay  the  claim.  Ordi- 
narily this  would  be  equivalent  to  a  finding  that  he  agreed  to 
assume  and  pay  it  But  the  language  of  the  trial  court,  taken 
in  connection  with  the  undisputed  facts,  shows  that  he  is 
merely  reciting  the  provisions  of  the  agreement  placed  in  es- 
crow, which  was  nothing  more  nor  less  than  a  reduction  to 
writing  of  the  terms  of  an  understanding  which  both  parties 
agreed  should  become  binding  in  the  event  that  Bridge  should 
be  able  to  transfer  the  property  free  from  all  liens  except  the 
two  mortgages.  It  was  only  an  agreement  in  fieri;  an  under- 
standing reduced  to  writing  but  not  to  become  operative  until 
certain  prescribed  conditions  were  complied  with.  Such  con- 
ditions in  this  writing  were  never  complied  with,  so  it  never 
became  an  operative  agreement.  There  never  was  an  uncon- 
ditional contract  entered  into  between  defendant  and  Bridge 
that  the  former  should  pay  the  latter's  account  with  plaintiff. 
On  the  other  hand  it  was  discovered  that  additional  liens  were 
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placed  on  the  property  which  the  defendant  had  to  assist  in 
paying.  Bridge  in  terms  released  him  from  paying  plaint- 
iff's claim.  Such  agreement  was  not  4  release  of  any  liability 
of  defendant  to  plaintiff,  for  there  had  been  none;  nor  was  it 
in  fact  a  new  agreement,  since  the  contemplated  one  of 
July  17,  1911,  never  ripened  into  an  agreement 

The  facts  of  the  case,  therefore,  do  not  bring  defendant 
within  the  rule  of  TweeddcUe  v.  Tweeddale,  116  Wis.  517, 
93  N.  W.  440,  and  Wetutzke  v.  Wetutzke,  158  Wis.  305,  148 
N.  W.  1088,  where  it  was  held  that  a  valid  agreement  en- 
tered into  between  two  persons  for  the  benefit  of  a  third  can- 
not be  rescinded  or  altered  without  the  consent  of  such  third 
person. 

Plaintiff,  upon  being  informed  of  the  substance  of  the 
contents  of  the  writing  entered  into  July  17,  1911,  sought 
for  some  time  to  collect  its  claim  from  both  Bridge  and  the 
defendant.  The  latter  in  substance  always  told  plaintiff 
that  he  would  pay  the  claim  if  Bridge  fulfilled  his  part  of 
the  contemplated  agreement.  Upon  learning  from  Bridge 
that  there  was  small  prospect  of  his  being  able  to  convey  sub- 
ject only  to  the  two  mortgages,  plaintiff  took  his  notes  for  the 
amount  of  its  claim  and  thereafter  tried  to  collect  them  from 
him  as  they  fell  due,  and  filed  them  in  the  bankruptcy  pro- 
ceedings. The  court  found  that  they  were  taken  in  payment 
of  the  claim  and  that  defendant  was  released.  Were  it  neces- 
sary to  pass  upon  this  aspect  of  the  case  we  should  hold  that 
the  evidence  sustains  the  findings.  But  as  already  indi- 
cated, we  rest  the  decision  upon  the  fact  that  no  valid  uncon- 
ditional promise  on  the  part  of  the  defendant  to  pay  plaint- 
iff's claim  has  been  shown. 

By  the  Court. — Judgment  aflSrmed. 
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Stoughton  State  Bank,  Respondent,  vs.  City  of  Stough- 
ton, imp,,  Appellant. 

December  9,  191J^— January  12,  1915. 

Municipal  corporations:  Taking  land  for  streets,  etc:  Deduction  of 
benefits  from  damages:  Subsequent  assessment  for  benefits. 

Where  a  part  of  certain  land  is  taken  by  a  city  for  an  alley,  and  in 
the  condemnation  proceedings  the  special  benefits  resulting  to 
the  landowner  are,  under  sec.  899,  Stats.,  deducted  from  the 
amount  awarded  as  damages,  the  city  cannot  thereafter,  under 
sec.  903,  levy  a  special  assessment  upon  the  residue  of  the  land 
on  account  of  the  same  special  benefits. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  action  is  brought  by  the  plaintiff  against  the  defendant 
and  the  treasurer  of  Dane  county  to  restrain  the  collection  of 
certain  special  assessments  levied  on  plaintiff's  property  oy 
the  common  council  of  the  city  of  Stoughton. 

The  plaintiff  was  the  owner  of  certain  property  in  tlie  city 
of  Stoughton  over  which  the  defendant  laid  out  and  estab- 
lished a  public  alley.  The  property  was  taken  by  cdndemna- 
tion  proceedings  in  which  the  jury  assessed  the  damages  by 
appraising  the  property  of  the  plaintiff  so  taken  for  an  alley 
and  the  damages  which  the  plaintiff  otherwise  sustained  by 
reascm  of  the  taking  of  its  property  for  such  alley,  and  de- 
ducted from  such  damages  all  special  benefits  plaintiff  re- 
ceived by  reason  of  the  laying  out  and  opening  of  such  alley. 

Soon  after  such  condemnation  proceedings  assessing  plaint- 
iff's damages  and  deducting  therefrom  the  si)ecial  benefits 
plaintiff  derived  from  the  laying  out  of  the  alley,  the  com- 
mon council  of  the  city  of  Stoughton  determined  that  the 
plaintiff's  property  was  specially  benefited  by  the  establish- 
ment of  this  alley  and  levied  a  special  assessment  of  the 
amount  of  such  benefits  against  this  property,  to  be  applied 
in  payment  of  the  expense  of  establishing  the  alley.     This 
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assessment  so  levied  upon  plaintiff's  property  was  placed  upon 
the  city  tax  roll  and  payment  demanded,  which  was  refused. 
Upon  default  in  payment  of  such  special  tax  this  assessment 
and  levy  were  returned  by  the  city  treasurer  to  the  county 
treasurer  as  delinquent  and  the  county  treasurer  gave  public 
notice  exposing  the  plaintiff's  property  for  sale  at  public  auc- 
tion for  the  nonpayment  of  delinquent  taxes  for  1911, 

The  circuit  court  found  that  this  assessment  against  plaint- 
iff's property  was  illegal  and  void  and  that  it  should  be  set 
aside  and  annulled,  and  held  that  the  plaintiff  was  entitled  to 
judgment  perpetually  enjoining  the  defendants  from  collect- 
ing or  attempting  to  collect  this  assessment  and  that  plaintiff 
recover  its  costs  and  disbursements  from  the  defendant. 
From  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  Clancey  &  Loverud, 
and  oral  argument  by  E.  K.  Loverud. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Bufus  B.  Smith. 

SiKBEpKEE,  J.  The  plaintiff  commenced  the  action  to  re- 
strain the  collection  of  a  special  assessment  which  the  defend- 
ant city  levied  and  assessed  upon  the  plaintiff's  property  for 
the  purpose  of  paying  the  expenses,  including  the  damages 
and  costs,  incurred  by  the  city  for  the  taking  of  private  prop- 
erty and  the  laying  out  and  opening  of  an  alley  which  passes 
over  a  part  of  the  plaintiff's  property  upon  which  this  special 
assessment  was  levied.  The  city  of  Stoughton  under  appro- 
priate proceedings  condemned  and  appraised  lands  of  the 
plaintiff  to  be  taken  for  the  i)urpose  of  laying  out  and  estab- 
lishing a  public  alley.  In  such  proceeding  it  was  also  deter- 
mined what  damages  the  plaintiff  otherwise  sustained  by  rea- 
son of  such  taking  of  a  part  of  plaintiff's  property  for  this 
public  purpose.  It  appears  that  these  questions  were  sub- 
mitted to  a  jury  duly  impaneled  in  the  county  court  of  Dane 
county  and  that  such  jury  rendered  their  verdict  fixing  sep- 
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arately  the  value  of  the  plaintiff's  land  taken  for  the  purpose 
of  such  alley  and  the  damages  the  plaintiff  otherwise  sus- 
tained by  reason  of  the  taking  of  such  land  and  the  laying 
out  of  such  alley  over  plaintiff's  property.  It  also  appears 
that  in  determining  upon  the  last  mentioned  element  of  plaint- 
iff's damage  the  jury  were  directed  that  in  determining  upon 
this  amount  in  their  verdict  they  should  deduct  from  the 
amount  of  the  damage  the  plaintiff  actually  sustained  by  the 
taking  of  its  property  for  this  public  purpose  the  special  bene- 
fits the  plaintiff  derived  from  such  public  improvement. 

It  is  contended  by  the  plaintiff  that  the  city  of  Stoughton 
illegally  imposed  the  tax  here  in  question  and  wrongfully 
levied  the  same  on  its  property  as  a  special  benefit  resulting 
from  the  establishing,  laying  out,  and  opening  of  the  pro- 
posed alley.  This  claim  is  made  upon  the  ground  tliat  the 
plaintiff  has  paid  the  same  by  having  the  full  amount  of  such 
special  benefit  deducted  from  the  damages  awarded  to  it  in 
the  condemnation  proceeding  instituted  to  take  a  part  of  its 
property  for  such  alley.  An  examination  of  the  facts  and 
circumstances  upon  which  the  condemnation  proceeding  and 
this  special  assessment  proceeding  are  based  discloses"  that  the 
special  benefits  which  were  ascertained  and  deducted  in  the 
condemnation  proceeding  from  the  damage  plaintiff  sustained 
from  the  taking  of  its  property  for  the  purpose  of  this  alley, 
aside  from  the  value  of  the  land  taken,  were  the  same  ele- 
ments which  constitute  the  special  benefits  for  which  tlie  city 
assessed  and  levied  the  tax  in  question  for  the  payment  of 
expenses  in  laying  out  and  opening  this  alley.  Under  the  cir- 
cumstances shown  tlie  special  benefits  considered  and  charged 
to  plaintiff  in  the  proceeding  for  condemnation  under  sec.  899, 
Stats.,  and  the  spocial  benefits  involved  in  the  proceeding  un- 
der sec.  903,  Stats.,  and  which  were  assessed  and  levied  as  a 
tax  to  pay  the  expenses  of  this  public  improvement,  embrace 
and  cover  the  same  thing,  in  so  far  as  the  plaintiff's  rights 
and  burdens,  as  owner  of  this  property,  are  involved.  The 
manifest  result  of  the  city's  action,  by  which  it  imposed  the 


Digitized  by 


Google 


12]  JANUARY  TERM,  1915,  833 

Oldenberg  v.  Industrial  Commission,  159  Wis.  333. 

tax  upon  plaintiff's  property  nnder  sec  903,  Stats.,  is  to  com- 
pel the  plaintiff  to  pay  the  benefits  resulting  to  its  property 
from  the  opening  of  this  alley  a  second  time.  We  see  no  es- 
cape from  this  conclusion.  To  permit  the  enforcement  of 
this  assessment  and  levy  -would  result  in  an  invasion  of  the 
plaintiff's  constitutional  right  of  receiving  a  just  compensa- 
tion for  its  property  taken  for  a  public  use,  in  that  the  amount 
of  such  tax  diminishes  pro  tanto  the  compensation  it  was 
awarded  for  the  property  taken  from  it  for  such  alley. 

The  circuit  court  properly  awarded  judgment  declaring  the 
assessment  and  levy  of  this  tax  on  the  plaintiff^s  property  to 
be  illegal  and  properly  perpetually  restrained  the  city  of 
Stoughton,  its  officers,  agents,  and  servants,  and  the  defendant 
Robert  W.  Davis  as  county  treasurer  of  Dane  county,  his 
agents  and  his  successors,  in  office,  from  collecting  or  enforcing 
the  payment  of  such  tax  and  from  selling  the  plaintiff's  lands 
for  the  nonpayment  thereof. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 


Oldenbebg,  Appellant,  vs.  Industrial  Commission  of  Wis- 
consin and  another.  Respondents. 

Decemher  9,  19U— January  12,  1915. 

Workmen's  compensation:  Industrial  commission:  Orders:  Evidence, 

1.  An  order  of  the  Industrial  commission  will  not  be    held  to  have 

been  "in  excess  of  its  powers/'  on  the  ground  that  there  was  no 
evidence  to  sustain  it,  unless  there  was  an  entire  lack  of  relevant 
evidence  tending  to  support  the  ultimate  conclusion  of  fact  upon 
w  hich  the  order  is  based. 

2.  Findings  by  the  industrial  commission  in  this  case  that  an  em- 

ployee had  been  fully  compensated  by  his  employer  for  all  loss 
of  wage  resulting  from  certain  injuries,  and  that  at  the  time  the 
payment  of  compensation  ceased  and  he  signed  a  release  he  had 
recovered  from  the  effects  of  the  Injuries  so  that  he  was  able  to 
return  to  work  without  further  loss  of  wages  because  of  said 
injuries,  are  held  to  have  support  in  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Henry  Mahoney  and 
OlicJesmanj  Oold  <&  Corrigan,  and  oral  argument  by  Mr.  Ma- 
honey. 

For  the  respondent  Industrial  Commission  there  was  a  brief 
by  the  Attorney  General  and  Winfield  W.  Oilm^n^  assbtant 
attorney  general,  and  oral  argument  by  Mr.  Oilman. 

Timlin,  J,  The  appellant,  while  engaged  in  the  perform- 
ance of  his  duties  as  employee  of  respondent  Milwaukee  Elec- 
tric Bailu  ay  &  Light  Company,  was  injured  on  June  20, 1912. 
Both  the  appellant  and  his  said  employer  were  then  subject 
to  the  provisions  of  ch.  50,  Laws  of  1911.  The  employer 
furnished  the  medical  attendance  required  at  the  time  of  the 
accident  and  paid  the  appellant  sixty-five  per  cent,  of  his  aver- 
age weekly  'wages  from  the  time  of  the  accident  until  Septem- 
ber 9,  1912.  On  the  day  last  mentioned  the  appellant  ex- 
ecuted a  release  and  returned  to  work  for  his  said  employer 
as  night  watchman  for  wages  equal  to  those  he  was  earning 
at  the  time  of  his  injury,  and  continued  at  such  work  until 
some  time  in  November,  1912,  when  he  was  discharged  for 
cause.  After  the  lapse  of  a  few  days  he  was  reinstated  as 
night  watchman  and  worked  at  this  until  about  January  1, 
1913,  when  work  of  that  kind  was  discontinued.  Appellant 
attempted  other  work,  shoveling  snow,  which  he  was  unable 
to  perform,  and  he  remained  idle  until  the  latter  part  of 
March,  1913.  At  the  time  last  mentioned  the  work  requiring 
a  night  watchman  was  resumed  and  appellant  went  back  to 
work  and  continued  until  July  8,  1913,  when  he  was  again 
discharged  for  incompetence.  On  August  22,  1913,  he  made 
application  to  the  Industrial  Commission  for  the  benefit  to  be 
obtained  under  the  Employers'  Liability  Act,  and  after  a 
hearing  his  application  was  dismissed  by  that  board.     The 
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reason  for  dismissing  the  application  is  thus  given  in  the  or- 
der of  the  board : 

**That  the  respondent  has  fully  compensated  the  applicant 
for  all  loss  of  wage  resulting  from  the  injuries  sustained  on 
June  20,  1912,  and  that  on  September  8,  1912,  the  applicant 
had  recovered  from  the  effects  of  the  injuries  so  that  he  was 
able  to  return  to  work  without  further  loss  of  wages  because 
of  injuries  sustained  on  June  20th." 

The  ruling  of  the  circuit  court  sustained  that  of  the  Indus- 
trial Commission,  and  the  appellant  seeks  a  reversal  on  the 
ground  that  the  order  of  the  Commission,  being  made  without 
any  evidence  to  sustain  it,  was  therefore  an  order  made  with- 
out jurisdiction.  Sec.  2394 — 19,  Stats.  (Laws  of  1913, 
ch.  699).  Manifestly  a  very  clear  case  must  be  made  to  call 
for  a  ruling  such  as  that  sought  by  appellant  from  this  court. 
All  evidence  which  tends  to  render  probable  or  improbable  the 
existence  of  the  facts  which  are  the  subject  of  inquiry  is  rele- 
vant, and  conversely  all  relevant  facts  have  this  tendency. 
In  order  to  support  an  argument  to  the  effect  that  an  ulti- 
mate conclusion  of  fact  has  no  evidence  to  support  it  there 
must  be  shown  an  absence  of  all  evidence  or  an  absence  of 
any  such  relevant  evidence.  There  is  much  evidence  to  the 
effect  that  the  appellant  after  September  8,  1912,  and  during 
tJie  early  part  of  1913  was  nervous  and  hysterical  in  a  high 
degree,  and  also  evidence  that  prior  to  the  injury  on  Jime 
20th  he  was  in  a  state  of  health.  This  would  have  furnished 
if  basis  for  a  finding  by  the  board  that  he  was  entitled  to  com- 
pensation. But  it  is  quite  a  different  thing  to  say  that  the 
board  was  compelled  to  so  find.  The  release  executed  by  the 
appellant  was  an  item  of  countervailing  evidence  in  the  nature 
of  an  admission.  The  fact  of  his  going  to  work  and  continu- 
ing to  work  as  night  watchman  as  above  stated  was  another 
item ;  plaintiff's  admission  that  he  got  along  all  right  at  such 
work  another;  while  the  testimony  of  Drs.  Lemon  and  Mc- 
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Govern,  as  we  read  such  testimony,  furnishes  still  another 
item.    We  cannot  say  that  the  decision  of  the  Commission  is 
without  any  evidence  to  support  it,  and  therefore  the  judg- 
ment of  the  circuit  court  is  affirmed. 
By  the  Court. — Judgment  affirmed. 


Studebakeb  Corporation  of  America,  Appellant,  vs.  Goi*l- 
MAR  and  another,  Respondents. 

December  9,  19H-^anuary  12,  1015, 

Sales:  Automohiles:  Warranty:  Replacement  of  defective  part  by  man- 
ufacturers: Dealer* s  contract:  Custom:  Charge  for  new  part  to  he 
paid  by  return  of  old:  Failure  to  return:  Liquidated  damages: 
Pleading:  Counterclaim, 

1.  In  accordance  with  a  custom  of  dealing  between  an  automobile 

manufacturer  and  a  dealer,  understood  and  consented  to  by  the 
latter,  the  manufacturer,  upon  shipping  to  the  dealer  a  new  mo- 
tor as  an  exchange  of  parts  pursuant  to  a  warranty,  charged  up 
to  the  dealer  the  agent's  price  of  the  new  motor  pending  the  re- 
turn of  the  old  one,  and  sent  a  bill  accordingly.  A  correspond- 
ing credit  was  to  be  given  for  the  old  motor  when  returned  as 
agreed.  Held,  that  there  was  no  purchase  and  sale  of  the  new 
motor,  but  the  price  so  charged  for  it  must  be  regarded  as  stip- 
ulated damages  in  case  of  a  failure  to  return  the  old  one. 

2.  A  counterclaim  by  the  dealer  in  such  case,  alleging  that  the  old 

motor  was  defective  through  fault  of  the  manufacturer  and  that 
at  its  special  instance  and  request  the  dealer  had  rendered  ser^ 
Ices  upon  such  machine,  stating  the  reasonable  value  of  such 
services,  is  a  good  counterclaim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  James  O'Neill,  Judge.     Reversed. 

Action  to  recover  the  purchase  price  of  a  motor.  Septem- 
ber 1,  1911,  the  plaintiff  and  defendants  entered  into  a  con- 
tract known  as  a  ^'Dealers  Agreement/'  whereby  the  latter 
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-were  given  the  exclusive  right  to  sell  in  a  specified  territory 
motor  cars  manufactured  by  plaintiff.  The  contract  con- 
tained these  provisions : 

"The  dealer  agrees  that  in  consideration  of  the  manufac- 
turers furnishing  free  of  charge  under  the  terms  of  such 
guaranty,  such  new  parts  as  may  be  required  to  make  re- 
placement on  the  cars  of  customers  within  his  territory,  that 
lie  will  pay  the  transportation  charges  on  all  such  parts  so 
furnished  from  the  place  of  the  manufacturer  or  branch 
house  to  the  place  of  delivery  to  the  customer  entitled  to  re- 
ceive the -same,  and  also  at  the  option  of  the  manufacturer 
return  to  it  such  so-called  broken  or  defective  parts  replaced, 
on  which  the  manufacturer  agrees  to  pay  the  return  trans- 
portation charges.  Such  parts  replaced  by  the  dealer  and 
claimed  to  be  defective  or  broken  shall  be  subject  to  the  in- 
Bi)ection  and  approval  of  the  manufacturer."  .  .  . 

"If  any  part  or  parts  of  this  car  break  or  prove  defective 
within  one  year  from  any  cause  whatsoever,  and  the  customer 
shall  forthwith  communicate  the  facts  to  the  Studebaker  Cor- 
poration, or  one  of  its  authorized  dealers,  giving  the  number 
of  the  car  and  the  name  of  the  dealer  from  whom  the  car  was 
bought  and  the  date  of  purchase,  and  if  it  shall  appear  that 
such  breakage  was  not  in  fact  due  to  misuse,  negligence  or 
accident,  the  Stitdebalcer  Corporaiion  will  furnish  such  new 
part  either  at  a  branch  house  or  at  its  factory  in  Detroit, 
Michigan,  free  of  charge  to  the  owner." 

Defendants  sold  a  car  to  one  Ott  and  it  was  claimed  its 
motor  was  defective.  Plaintiff  shipped  a  new  one,  and  ac- 
cording to  its  usual  custom  sent  a  bill  of  $410  to  defendants. 
Under  the  word  "terms"  therein  appeared  the  words  "Charge 
to  same  pending  return."  This  was  explained  by  one  of  the 
defendants  as  meaning  that  the  new  motor  was  charged  to 
them  at  $410,  the  agent's  price,  pending  the  return  of  the  old 
motor  from  the  Ott  car.  When  that  was  returned  and  ap- 
proved by  plaintiff  it  would  give  them  a  credit  of  $410.  The 
new  motor  was  installed  by  defendants  in  Ott's  car,  but  the 
Vol.  169  —  22 
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motor  which  was  in  it  when  purchased  was  not  returned* 
The  trial  court  was  of  the  opinion  that  the  plaintiff's  action 
was  one  for  damages  for  not  returning  the  old  motor. 
Plaintiff  refused  to  introduce  any  evidence  as  to  the  value  of 
the  old  motor  and  stood  upon  its  right  to  recover  the  purchase 
price  of  the  new  motor,  $410,  The  defendants  had  inter- 
posed two  counterclaims,  but  in  order  to  enable  the  court  to 
rule  upon  plaintiff's  contentions  these  were,  upon  a  motion 
for  a  nonsuit,  withdrawn.  The  court  granted  the  motion  for 
a  nonsuit,  and  from  a  judgment  entered  accordingly  the 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  F.  H.  Cady  and 
Grotopfiorstj  Evans  &  Thomas,  and  oral  argument  by  Mr^ 
Evan  A,  Evans  and  Mr.  Cady. 

For  the  respondents  there  was  a  brief  by  Bentley,  KeUey 
&  IliJlj  and  oral  argument  by  F.  B.  Bentley. 

ViNjE,  J.  The  complaint  alleges  the  sale  of  a  motor  and 
that  the  accoimt  therefor  became  due  and  payable  within  a 
reasonable  time  either  by  the  return  of  the  defective  motor 
or  by  a  payment  in  cash.  The  trial  court  did  not  r^ard  the 
transaction  as  a  sale  to  the  defendants  of  a  new  motor,  but  as 
an  exchange  of  parts  of  a  motor  car  between  the  purchaser 
of  the  car  and  plaintiff  pursuant  to  the  terms  of  its  contract 
of  guaranty  carried  out  through  the  agency  of  the  defendants ; 
that  the  defendants  breached  their  contract  by  failing  to  re- 
turn the  old  motor,  and  plaintiff's  damages  resulting  there- 
from were  the  value  of  the  old  motor  and  not  the  purchase 
j)rice  of  a  new  one.  Were  this  the  only  transaction  of  its 
kind  between  plaintiff  and  defendants  and  had  no  bill  been 
sent  when  the  new  motor  was  shipped,  there  would  be  good 
ground  for  limiting  the  damages  to  the  value  of  the  old  motor. 
But  the  evidence  shows  that  the  custom  of  dealing  in  such 
matters  was  to  charge  up  to  the  defendants  the  agent's  price 
of  the  new  part  pending  the  return  of  the  old,  for  which, 
when  returned   and   accepted,   a  corresponding  credit   was 
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given.  This  custom  of  dealing  was  thoroughly  understood 
and  consented  to  by  the  defendants.  The  effect  of  it  was 
equivalent  to  the  plaintiff  saying  to  the  defendants  and  the 
latter  agreeing  thereto:  You  return  the  old  defective  part  to 
us  or  pay  us  the  price  charged  you  for  the  new.  The  price 
charged  was  the  amount  of  damages  agreed  upon  in  case  no 
return  of  the  old  part  was  made.  Such  a  construction  works 
no  hardship  upon  dealers  who  return  defective  parts,  and  at 
the  same  time  it  adequately  protects  the  manufacturer.  He 
would  in  most  cases  be  unable  to  prove  the  value  of  the  de- 
fective part  because  of  its  having  been  out  of  his  possession 
since  new.  And  if  the  only  penalty  attached  to  a  failure  to 
return  an  old  part  was  a  payment  of  what  a  jury  might  as- 
sess its  value,  there  would  often  be  strong  inducements  to 
make  purchases  of  old  parts  upon  such  terms.  Under  the 
■custom  of  dealing  between  the  parties  the  amount  charged  for 
the  new  part  must  be  regarded  as  stipulated  damages  in  case 
of  a  failure  to  return.  The  trial  court  was  correct  in  con- 
struing the  transaction  not  as  a  purchase  and  sale  of  a  new 
motor,  but  as  an  exchange  of  parts  under  their  contract. 
The  error  occurred  in  applying  the  wrong  measure  of  dam- 
ages. Under  the  evidence  plaintiff  was  entitled  to  recover 
$410,  the  agent's  price  of  the  new  motor. 

Upon  the  oral  argument  in  this  court  counsel  for  plaintiff 
stated  that  if  it  was  held  plaintiff  was  entitled  to  recover 
$410  it  would  concede  the  amount  of  defendants'  first  coun- 
terclaim in  the  sum  of  $182.15  and  take  judgment  for  the 
balance,  provided  a  good  counterclaim  was  stated.  Defend- 
ants in  said  counterclaim  allege  in  substance  that  the  Ott 
motor  was  defective  through  the  fault  of  the  plaintiff  and 
that  at  its  special  instance  and  request  they  rendered  services 
upon  such  machine  of  the  reasonable  value  of  $182.15.  This 
states  a  good  counterclaim.  The  allegation  that  the  services 
were  rendered  at  the  special  instance  and  request  of  the  plaint- 
iff leaves  no  room  for  its  claim  that  imder  their  contract  the 
•defendants  were  required  to  perform  such  services  without 
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cost  to  it  We  must  assume  that  defendants'  proof  will  be 
as  broad  as  their  pleading  in  passing  upon  its  sufficiency. 
The  defendants,  however,  have  interposed  other  counter- 
claims upon  which  they  may  desire  to  stand,  so  we  cannot 
award  judgment  for  the  difference.  But  the  defendants  may 
have  the  option  of  submitting  to  a  judgment  agaitst  them 
for  $227.85,  the  difference  between  $410  and  $182.15,  or  a 
new  trial. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  the  opinion. 


Bourne  and  another.  Appellants,  vs.  Wiele  and  wife,  Re- 
spondents. 
December  9,  1914— January  ^2,  1915. 

Adverse  possession:  Claim  of  title:  ''Judgment  of  a  competent  court:'** 
Certificate  of  heirship:  Unknown  heirs:  Written  instrument: 
Quitclaim  deed:  Evidence. 

1.  Whether  a  certificate  of  heirship  Issued  ex  parte  hy  the  county 

judge  at  chambers,  as  authorised  by  sec.  2276a,  Stats.,  is  a  "judg- 
ment of  a  competent  court"  within  the  meaning  of  sec.  4211,  is 
doubted. 

2.  Where  such  a  certificate  was  to  the  effect  that  land  of  a  decedent 

belonged  in  equal  parts  to  nine  persons  (naming  them)  as  his 
heirs,  subject  to  the  dower  right  of  the  widow,  a  quitclaim  deed 
given  by  said  nine  persons  to  the  widow  and  which,  construed 
with  the  certificate,  purported  to  convey  the  whole  title,  was  a 
written  Instrument  upon  which  adverse  possession  might  be 
based  under  sec.  4211,  Stats. 

3.  It  appearing  that  there  were  other  heirs  of  th6  decedent  who  were 

not  named  in  said  certificate,  but  that  neither  the  widow  nor  her 
subsequent  grantees  of  the  land  had  ever  known  of  their  exist- 
ence and  that,  prior  to  the  commencement  of  the  action  by  said 
other  heirs,  the  widow  and  her  said  grantees  (defendants  in  the 
action)  had  occupied  and  possessed  the  land  for  more  than  ten 
years,  claiming  title  under  said  quitclaim  deed  adversely  to  any 
other  right,  the  defendants  were  properly  held  to  have  acquired 
title  by  adverse  possession. 
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App£ai-  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  James  O'Neill,  Judge.     Affirmed. 

Action  of  partition.  Plaintiifs  claim  to  own  an  undivided 
one-tenth  interest  in  thirty  acres  of  farm  land  as  the  heirs  at 
law  of  one  Agnes  Yost,  who  was  one  of  the  ten  surviving 
children  of  Richard  AViele.  The  trial  court  found  that  the 
defendants  had  obtained  title  to  the  land  by  adverse  posses- 
sion. The  facts  appearing  either  by  stipulation  or  by  prac- 
tically undisputed  evidence  were  as  follows:  Richard  AViele 
was  the  common  source  of  title,  and  owned  the  land  up  to  the 
time  of  his  death  intestate  in  1883.  He  had  been  married 
twice.  By  his  first  wife  he  had  three  children,  Balthazar,. 
Emma,  and  Agnes,  the  latter  being  the  mother  of  the  plaint- 
iffs. By  his  second  wife,  Mary  (who  survived  him),  he  had 
seven  children,  Christiana,  Mary,  Herman,  Richard,  Susan,. 
Christian  (the  defendant),  and  Ida.  Agnes  Yost,  the  mother 
of  the  plaintiffs,  died  before  her  father.  After  Richard's 
death  his  widow,  Mary,  with  her  children,  remained  in  pos- 
session of  the  premises,  which  were  marshy  pasture  lands  in- 
closed with  a  fence.  May  31,  1898,  the  said  Mary  and  the 
defendant  Christian  made  a  petition  to  the  county  judge,  rep- 
resenting that  Richard  Wiele  died  seised  of  the>  premises  in 
dispute  and  leaving  as  his  sole  heirs  Mary  Wiele,  his  widow, 
and  the  nine  children  who  sunuved  Richard,  but  said  nothing 
about  Agnes  or  her  children.  On  this  petition  without  no- 
tice the  county  judge  made  a  certificate  to  the  effect  that  the 
land  belonged  to  the  said  nine  children  in  equal  shares,  sub- 
ject, however,  to  the  dower  right  of  the  widow.  This  certifi- 
cate was  recorded  on  the  same  day  in  the  proper  register  of 
deeds'  ofiice,  and  also  on  the  same  day  all  of  said  nine  chil- 
dren quitclaimed  their  right,  title,  and  interest  in  the  prem- 
ises to  their  mother,  Mary,  which  deed  was  recorded  some 
months  later.  !Mary  paid  the  two  stepchildren  $50  each  for 
their  interests,  but  the  other  children  executed  the  deed  with- 
out consideration.     After  the  making  and  recording  of  said 
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certificate  and  deeds  the  widow  remained  in  possession  of  the 
premises  claiming  title  until  June,  1904,  when  she  conveyed 
the  same  by  warranty  deed  to  her  son  and  his  wife,  the  de- 
fendants in  this  action,  who  remained  in  possession  claim- 
ing title  adversely  to  any  other  right  up  to  the  time  of  the 
commencement  of  this  action  in  September,  1913.  "  The 
plaintiffs  reside  in  Kansas,  but  for  how  long  a  time  does  not 
appear.  It  does  appear,  however,  that  the  defendant  Elizor 
beth,  who  was  married  to  the  defendant  Christian  in  1890, 
never  had  heard  of  the  plaintiffs  or  of  any  children  of  Agnes 
Yost  until  the  commencement  of  this  action.  The  court  held 
that  the  defendants  had  acquired  title  to  the  lands  by  ad- 
verse possession  and  dismissed  the  complaint,  from  which 
judgment  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Bentley,  Kelley  & 
Hill,  and  oral  argument  by  F.  R.  Bentley. 

For  the  respondents  there  was  a  brief  by  Orotophorst, 
Evans  &  Thomas,  and  oral  argument  by  Evan  A.  Evans. 

WiNSLOw,  0.  J.  The  question  is  whether  the  facts  justify 
a  finding  of  adverse  possession. 

Sec.  4211,  Stats.,  provides  in  substance  that  ten  years'  oc- 
cupancy of  premises  under  claim  of  title,  exclusive  of  any 
other  right,  such  claim  being  founded  upon  some  written  in- 
strument as  being  a  conveyance  thereof,  or  upon  the  judg- 
ment of  some  competent  court,  shall  be  deemed  an  adverse 
holding. 

Sec.  2276a,  S.  &  B.  Ann.  Stats.  1889,  as  amended  by 
ch.  28,  Laws  of  1893  (now  sec.  2276a,  Stats.  1913),  provides 
that  on  application  of  the  heirs  of  a  deceased  person  the 
county  judge  may  issue  a  certificate  setting  forth  the  names  of 
the  heirs  of  the  deceased  person  and  their  respective  interests 
in  the  premises  of  which  the  deceased  died  seised,  which  cer- 
tificate when  recorded  in  the  office  of  the  register  of  deeds 
shall  be  prima  facie  evidence  of  the  facts  therein  recited. 
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We  should  have  great  hesitation  in  holding  that  the  certificate 
authorized  by  the  last  named  section,  granted  ex  parte,  and  by 
the  judge  at  chambers  instead  of  by  the  court,  is  a  "judgment 
of  a  competent  court"  within  the  meaning  of  sec.  4211  above 
cited.  It  is  not  necessary  to  so  hold  in  order  to  sustain  the 
judgment. 

A  quitclaim  deed  in  this  state  is  equivalent,  at  least  for  the 
purpose  of  conveying  title,  to  a  deed  of  bargain  and  sale. 
Home  Inv.Co.  v.  Emerson,  163  Wis.  1,  140  K  W.  283;  sec. 
2207,  Stats.  After  the  execution  of  the  quitclaim  deed  by 
the  nine  children  in  1898  the  widow  held  possession  of  the 
premises,  claiming  title  under  that  deed  as  being  a  convey- 
ance of  the  premises.  The  deed,  construed  with  the  certifi- 
cate of  heirship,  purported  to  convey  the  whole  title,  and 
must  be  held  to  be  a  written  instrument  such  as  is  named  in 
sec.  4211  as  sufficient  on.  which  to  base  adverse  possession. 
If  it  appeared  that  either  the  widow  or  the  defendants  had 
ever  recognized  or  acknowledged  that  the  plaintiffs  had  title 
as  cotcnants  to  any  part  of  the  premises,  it  would  probably 
be  necessary  that  actual  knowledge  of  the  changed  and  hostile 
character  of  the  defendants'  possession  be  brought  home  to 
the  plaintiffs  before  such  possession  could  be  held  adverse. 
Sydnor  v.  Palmer,  29  Wis.  226.  iN'o  such  acknowledgment 
appears,  however.  On  the  contrary,  all  the  evidence  on  the 
subject  indicates  that  neither  the  widow  nor  the  present  de- 
fendants ever  knew  of  the  existence  of  the  plaintiffs,  and 
hence  never  acknowledged  that  the  plaintiffs  had  any  inter- 
est in  the  premises. 

Under  the  circumstaTices,  we  deem  the  evidence  sufficient 
to  prove  ten  years'  adverse  possession  under  a  claim  of  title 
founded  upon  a  written  instrument  as  being  a  conveyance  of 
the  premises,  thus  fulfilling  the  calls  of  sec.  4211. 

By  the  Court. — Judgment  aflSrmed. 
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FiBST  Savings  &  Tbust  Company,  Respondent,  vs.  Caze- 
novia &  Sauk  City  Raileoad  Company,  Respondent: 
Hanzlik,  Appellant. 

December  10,  1914— January  12,  1915, 

Contract  for  services:  Performance:  Right  to  compensation:  Evidence: 
Interest  upon  interest  coupons:  Mortgage  securing  bonds:  Fore- 
closure: Priority  as  to  interest  payments. 

1.  A  finding  by  the  circuit  court  that  a  petitioner,  who  claimed  to  be 

entitled  to  payment  for  services  performed  by  him  under  con- 
tract as  general  manager  of  a  railroad  company  prior  to  the  ap- 
pointment of  a  receiver,  had  breached  his  contract  and  had  not 
performed  the  services  required  of  him^  is  held  to  be  sustained 
by  the  evidence. 

2.  Under  sec.  1689,  Stats.,  where  neither  the  interest  coupons  nor  any 

other  writing  provided  that  the  interest  due  on  bonds  should 
bear  interest  from  maturity,  no  interest  on  the  amounts  of  said 
coupons  is  recoverable. 
8.  A  trust  deed  of  railroad  property  provided  that  It  was  given  to 
secure  the  "pro  rata  payment"  of  certain  "bonds  and  the  interest 
thereon,"  and  that  it  should  secure  "equally  dollar  for  dollar 
all  of  said  bonds  of  all  denominations  without  preference  or 
priority  of  one  bond  over  another."  It  also  provided  that  if  the 
trustee  should  take  possession  of  and  operate  the  railroad  he 
might,  after  paying  current  expenses  out  of  the  revenue  obtained 
from  such  operation,  use  such  surplus  revenue,  ''first,  to  the  pay« 
ment  in  full,  without  giving  preference,  priority,  or  distinction 
to  one  bond  over  another  of  those  hereby  secured,  of  the  interest 
due,  if  such  net  income  be  sufficient,  but  if  not  then  pro  rata." 
Held,  that  the  only  preference  in  making  interest  payments  was 
given  in  case  such  payments  could  be  made  out  of  the  earnings 
of  the  road,  and  that  as  to  the  fund  realized  on  a  sale  of  the 
property,  interest  past  due  at  the  time  subsequently  maturing 
bonds  were,  under  an  option  in  the  deed,  declared  to  be  due,  was 
not  entitled  to  any  preference  or  priority  over  the  principal  and 
interest  so  declared  to  be  due. 

Appeal  from  two  orders  of  the  circuit  court  for  Sauk 
county:  E,  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  petitioner,  Hanzlik,  by  his  first  petition  claims  that 
he  is  entitled  to  interest  upon  certain  coupons  which  had 
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been  attached  to  bonds  issued  by  the  defendant  railroad  com- 
pany, and  that  past-due  coupons  are  prior  in  right  of  pay- 
ment to  the  bonds  and  coupons  of  later  maturity.  The  bonds 
are  secured  by  a  trust  deed.  By  a  second  petition  he  asks 
that  an  allowance  of  $450  be  allowed  him  for  services  he 
claims  to  have  rendered  as  manager  of  the  defendant  rail- 
road. 

The  Cazenovia  &  SauJe  City  Railroad  Company  operated 
a  short  line  railroad  from  Cazenovia  to  La  Valle  in  Sauk 
county.  The  property  of  this  railroad  has  been  mortgaged 
to  the  First  Savings  &  Trust  Company  of  Milwaukee  as 
trustee  to  secure  certain  bonds  with  attached  interest  coupons. 
Upon  default  in  the  payment  of  the  interest  the  bondholders 
elected  to  declare  the  whole  amount  due  and  began  foreclosure 
proceedings.  C.  E.  Blake  of  Madison,  Wisconsin,  was  ap- 
pointed receiver  and  took  possession  of  the  company's  prop- 
erty on  June  30,  1913.  The  company's  assets  were  sold  at 
a  receiver's  sale.  Prior  to  the  discharge  of  the  receiver  and 
before  the  judgment  of  foreclosure  the  appellant  filed  two 
petitions  demanding  payment  of  interest  coupons  in  his  pos- 
session and  $450  of  unpaid  salary  as  manager.  He  claimed 
to  own  certain  bonds,  and  he  separated  the  interest  coupons 
past  due  from  them  and  held  the  coupons  as  his  property. 
He  asked  in  his  petition  that  he  be  awarded  interest  on  the 
amounts  of  these  coupons,  so  past  due,  from  their  maturity 
and  that  the  amounts  thereof  be  adjudged  to  be  a  prior  lien 
upon  the  assets  of  the  company,  and  that  he  have  a  preference 
for  their  payment  over  the  bonds  and  coupons  of  later  ma- 
turity.    The  circuit  court  denied  this  petition. 

The  petitioner  in  his  second  petition  claims  that  he  was  di- 
rector, treasurer,  and  general  manager  of  the  Cazenovia  & 
Sauk  City  Railroad  from  July  1,  1912,  until  July  1,  1913, 
and  that  during  such  period  he  acted  as  claim  agent,  purchas- 
ing agent,  and  superintendent  of  roadway  and  improvements. 
He  states  that  his  salary  was  to  be  $100  per  month  and  that 
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there  is  due  him  the  amount  thereof  from  February  15,  1913, 
until  July  1,  1913,  namely,  the  suni  of  $450,  and  he  asks  that 
the  receiver  be  directed  to  pay  this  out  of  the  funds  that  he 
may  have  in  his  hands  or  which  may  come  into  his  hands 
from  the  sale  of  said  property  or  from  the  proceeds  derived 
from  the  operation  of  the  railroad.  The  circuit  court  found 
that  the  petitioner  had  breached  his  contract  in  that  he  did 
not  perform  the  services  required  under  his  contract  during 
the  last  six  months  preceding  the  receivership. 

From  these  orders  denying  appellant's  petitions  this  appeal 
is  taken. 

For  the  appellant  there  were  briefs  by  Carl  N,  Hill,  attor- 
ney, and  Frank  ^^\  Hall,  of  counsel,  and  oral  argument  by 
Mr.  W.  H.  Spohn  and  Mr.  Hall.  They  contended,  inter 
alia,  that  the  petitioner  was  entitled  to  interest  upon  the  cou- 
pons. In  form  each  one  is  an  obligation  to  pay  money  and 
contains  all  the  essentials  of  a  simple  promissory  note.  It,  as 
well  as  any  other  obligation,  will  bear  interest  from  the  date 
of  its  maturity  or  from  the  date  upon  which  it  becomes  due 
and  payable.  Mills  v.  Jefferson,  20  Wis.  50,  54;  Cleveland 
V.  Burnham,  64  Wis.  347,  361,  25  N.  W.  407;  Stuhhings  v. 
O'Connor,  102  Wis.  352,  363,  78  K  W.  577.  The  coupons 
maturing  in  1910,  1911,  and  1912  take  priority  in  the  pro- 
ceeds of  the  foreclosure  sale  over  the  coupons  and  bonds  de- 
clared due  by  option  at  a  later  date.  Marine  Bank  v.  Inter- 
national Bank,  9  Wis.  57,  64;  Pierce  v,  Shaw,  51  Wis.  316, 
ni8,  8  ]Sr.  W.  209;  Shaw  v.  Crandon  State  Bank,  145  Wis. 
^39,  652,  129  X.  W.  704;  Lyman  v.  Smith,  21  Wis.  674; 
^fcLean  v.  Hoehle.  98  Wis.  359,  363,  74  X.  W.  120. 

For  the  respondents  there  was  a  brief  by  Bentley^  KeUey  & 
Hill,  and  oral  argument  by  F.  i?.  Bentley,  To  the  point 
that  all  the  bonds  and  coupons  should  participate  in  the  fund 
and  share  pro  rata,  they  cited  SewaJl  v.  Brainerd,  38  Vt. 
364;  Smith  v.  Stevens,  49  Conn.  181;  Jennings  v.  Moore,  83 
:\[ich.  321,  47  K  W.  127;  Holway  v.  Oilman,  81  Me.  185, 
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16  AU.  543;  20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1050; 
2  Jones,  Mortg.  (6th  ed.)  §§  1701a,  1703;  Bushfield  v. 
Meyer,  10  Ohio  St.  334 ;  Champion  v.  Hartford  Inv.  Co,  45 
Kan.  103,  25  Pac.  590;  Haven  v.  Grand  J.  R.  <&  D.  Co.  109 
Mass.  88 ;  Union  T.  Co.  v.  M.  &  P.  J.  R.  Co.  63  N.  Y.  311 ; 
MiUer  v.  R.  &  W.  R.  Co.  40  Vt.  399 ;  8  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  13,  14. 

SiEBECKEK,  J.  Tlie  appellant  assails  the  finding  of  the 
circuit  court  to  the  effect  that  he  breached  his  contract  as  gen- 
eral manager  and  for  other  services  thereby  required  of  him. 
An  examination  of  the  record  discloses  that  the  evidence  bear- 
ing upon  the  question  of  his  performance  of  the  services  re- 
quired of  petitioner  under  this  contract  is  very  meager  and 
unsatisfactory.  There  is  evidence  tending  to  show  that  peti- 
tioner devoted  some  time  and  attention  to  the  duties  imposed 
upon  him  by  this  contract  of  employment,  but  it  is  not  suffi- 
cient to  establish  the  fact  that  he  sub-* tan ti  ally  performed  the 
services  required  of  him.  The  facts  and  circumstances  in 
evidence  show  that  he  rendered  comparatively  little  service 
from  January  1  to  July  1, 1913,  and  that  he  devoted  but  little 
time  to  the  management  and  operation  of  the  railroad  busi- 
ness. The  burden  rested  upon  him  to  show  that  he  per- 
formed his  contract.  The  circuit  court  found  on  the  facts 
and  circumstances  in  evidence  that  he  failed  in  this  respect 
and  that  performance  by  him  was  not  established.  We  can- 
not say  that  this  conclusion  of  the  circuit  court  is  against  the 
clear  preponderance  of  the  evidence.  Upon  the  record  the 
finding  of  the  circuit  court  must  stand. 

It  is  contended  that  the  circuit  court  erred  in  denying'  pe- 
titioner's recovery  of  the  interest  on  the  amount  of  each  past- 
due  interest  coupon  from  the  date  of  its  maturity.  There  is 
no  dispute  but  that  this  claim  for  interest  on  these  coupons  is 
for  past-due  unpaid  interest.  The  question  is.  Is  the  peti- 
tioner in  law  entitled  to  interest  on  interest  under  the  facts 
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shown  i  The  statute  on  the  subject  provides  that  the  right 
to  interest  shall  be  limited  to  a  sum  or  value  not  greater  "than 
at  the  rate  of  ten  dollars  upon  one  hundred  dollars  for  one 
year ;  and  in  the  computation  of  interest  upon  any  bond,  note 
or  other  instrument  or  agreement  interest  shall  not  be  com- 
pounded, nor  shall  the  interest  thereon  be  construed  to  bear 
interest  unless  an  agreement  to  that  effect  is  clearly  expressed 
in  writing  and  signed  by  the  party  to  be  charged  therewith/* 
Sec.  1689,  Stats.  1913.  This  language  is  plain  and  its  ap- 
plication to  the  undisputed  facts  before  us  is  free  from  diffi- 
culty. Neither  the  coupons  nor  any  other  writing  provides 
that  interest  due  on  the  bonds  shall  bear  interest  from  ma- 
turity. Furthermore,  in  computing  the  interest  the  statute 
inhibits  the  compounding  of  interest.  The  trial  court  was 
clearly  right  in  denying  this  claim  of  the  appellant.  The 
early  decisions  referred  to  by  counsel  were  not  made  under 
the  law  as  it  now  exists  and  the  allusion  thereto  in  Stuhbings 
V.  O'Connor,  102  Wis.  362,  78  N.  W.  577,  shows  that  the 
court,  under  the  statute  as  it  then  existed,  did  not  allow  in- 
terest on  interest  unless  expressly  agreed  to  in  writing. 

It  is  urged  that  the  amounts  due  on  coupons  which  ma- 
tured prior  to  declaring  the  whole  amount  of  the  bonds  due 
for  default  in  payment  of  the  interest  thereon  are  to  have 
preference  in  payment  over  subsequently  maturing  bonds  and 
interest.  The  trust  deed  provides,  pursuant  to  the  resolu- 
tions of  the  board  of  directors,  that  it  is  given  to  secure  the 
''pro  rata  payment,  dollar  for  dollar,  of  said  bonds  and  the 
interest  thereon,"  and  that  such  mortgage  shall  secure  "equally 
dollar  for  dollar  all  of  said  bonds  of  all  denominations  with- 
out preference  or  priority  of  one  bond  over  another.  •  .  •" 
It  is  furthermore  provided  by  the  trust  deed  that  if  the  trustee 
takes  possession  of  the  railroad  and  operates  it,  he  may,  after 
paying  current  operating  expenses  out  of  the  revenue  ob- 
tained from  such  operation,  use  such  surplus  revenue,  "first, 
to  the  payment  in  full,  without  giving  preference,  priority,  or 
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distinction  to  one  bond  over  another  of  those  hereby  secured, 
of  the  interest  due,  if  such  net  income  be  sufficient,  but  if  not 
then  pro  rata."  This  provision  is  significant  It  indicates 
that  the  only  preference  in  making  interest  payments  is  given 
in  case  interest  payments  could  be  made  out  of  the  earnings 
of  the  road.  This  provision  clearly  shows  an  intention  that 
the  interest  demands  should  have  no  preference  or  priority  of 
payment  out  of  the  fund  realized  from  the  sale  of  the  se- 
curity. The  provision  of  the  trust  deed  above  referred  to  in 
substance  and  effect  provides  for  an  equal  and  pro  rata  appli- 
cation of  the  amount  realized  on  a  sale  of  the  security,  as  pay- 
ment of  principal  and  interest  of  the  unpaid  obligations,  and 
negatives  the  claim  that  past-due  interest  shall  have  a  priority 
or  preference  over  any  demand  against  said  fund  by  reason  of 
prior  maturity.  The  circuit  court  construed  the  provisions 
of  the  trust  deed  correctly  and  properly  denied  petitioner's 
claim  for  a  preference  of  payment  of  his  interest  coupons 
over  the  principal  and  interest  declared  due  under  the  option 
in  the  deed. 

By  the  Court. — The  orders  appealed  from  are  affinned. 


Jacob,  Administratrix,  Appellant,  vs.  Chicago  &  North- 
western Railway  Company,  Respondent. 

December  10, 19H— January  12, 1915. 

ItaUroada:  Duty  to  licensees  or  trespassers  on  trains:  Injury  to  hoy 
riding  between  freight  cars:  Negligence:  Contributory  negli- 
gence: Directing  verdict, 

1.  Plaintiff's  intestate,  a  boy  sixteen  years  old,  who  had  been  riding 
in  a  dangerous  position  between  two  box  cars  drawn  by  a  switch 
engine  on  a  switch  track,  jumped  or  fell  therefrom  and  was 
killed.  There  being  no  evidence  sufficient  to  warrant  the  Jury 
in  finding  that  there  was  any  negligence  in  operating  the  train 
or  defect  in  the  track  which  caused  the  injury,  or  that  the  boy 
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was  thrown  or  Jarred  from  the  train  thereby,  and  it  appearing 
from  the  undisputed  evidence  that  he  was  himself  negligent,  & 
verdict  for  defendant  was  properly  directed. 
[2.  Whether  a  railway  company  owes  any  duty  to  a  mere  licensee  or 
discovered  trespasser  riding  on  its  train,  to  keep  its  track  in  re> 
pair  or  observe  statutory  limitations  as  to  speed  within  city 
limits,  not  decided.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.     AfJlrmecL 

The  plaintiff  brings  this  action  to  recover  damages  for  the- 
death  of  her  son,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  complaint  alleges  that  the  de- 
ceased was  invited  to  ride  upon  defendant's  freight  train  and 
took  a  pQsition  between  two  freight  cars,  ignorant  of  the  dan- 
gers, and  that  the  train  was  run  at  an  unlawful  rate  of  speed 
over  a  defective  track  and  deceased  was  thrown  off  and  killed* 
The  answer  sets  up  that  deceased  was  a  trespasser  and  was 
injured  while  tr^-ing  to  jump  from  a  moving  train,  and  denies 
generally  the  material  allegations  of  the  complaint.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for  the  de- 
fendant, and  ordered  judgment  for  defendant  dismissing  the 
complaint.  Judgment  was  entered  accordingly  and  plaintiff 
appealed. 

For  the  appellant  there  was  a  brief  by  Mark  Catlin,  attor- 
ney, and  Francis  S.  Bradford,  of  counsel,  and  oral  argument 
by  Mr.  Bradford. 

Edward  M.  Svmrt,  for  the  respondent. 

Kerwin,  J.  The  deceased  was  sixteen  years  of  age,  worked 
for  the  Standard  Manufacturing  Company  in  the  eastern  part 
of  the  city  of  Appleton,  Wisconsin,  and  lived  in  the  western 
part.  Defendant's  road  ran  to  the  place  where  deceased 
worked,  and  from  there  in  a  westerly  direction  to  a  point 
within  a  few  blocks  of  where  deceased  lived.  The  train  in 
question  consisted  of  an  engine  and  two  box  cars  and  was 
being  operated  upon  a  side  or  switch  track.     The  switchman^ 
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Mike  Crow,  was  in  charge  of  the  switch  engine  and  two  cars 
in  question.  Plaintiff  offered  evidence  tending  to  show  that 
'Crow  invited  the  deceased  and  three  other  boys  to  ride,  and 
that  they  got  on  the  cars  in  accordance  with  the  invitation,  de- 
ceased taking  a  most  dangerous  position  between  the  two  cars 
with  his  feet  on  the  brakebeam  under  the  car  and  holding  on 
the  handhold  at  the  rear  end  with  his  hands;  that  the  track 
was  rough  and  out  of  repair  and  the  train  ran  more  than 
twelve  miles  an  hour  within  the  corporate  limits  of  the  city 
where  deceased  was  injured. 

While  some  of  the  witnesses  testified  in  a  general  way  that 
the  train  ran  at  a  much  greater  speed  than  twelve  miles  an 
hour,  it  was  established  by  their  cross-examination  and  other 
credible,  undisputed  evidence  and  physical  facts  that  the 
train  at  the  time  of  injury  was  not  running  at  a  greater  speed 
than  twelve  miles  per  hour. 

Another  ground  of  negligence  charged  was  that  a  rail  in  the 
track  was  defective  or  broken.  It  is  claimed  that  this  broken 
rail  was  at  the  point  of  injury  and  caused  the  deceased  to  be 
thrown  from  the  car  and  killed.  On  this  point  also  there 
was  not  sufficient  evidence  to  carry  the  case  to  the  jury.  The 
evidence  shows  without  substantial  dispute  that  the  defective 
rail  was  some  fifty  feet  beyond  the  point  where  deceased  was 
killed,  and  moreover  deceased  was  riding  on  the  opposite  side 
•of  the  track  from  the  defective  rail  and  would  not  be  affected 
"by  the  jar  of  the  car  in  running  over  the  defective  rail.  It  is 
also  without  dispute  that  the  switchman,  Crow,  in  charge  of 
the  train  did  not  know  of  the  dangerous  position  of  deceased 
on  the  car. 

The  plaintiff  offered  some  evidence  that  the  switchman, 
'Crow,,  invited  deceased  and  three  other  boys  with  him  to  ride. 
This  was  positively  denied  by  Crow.  Moreover  under  the 
rules  of  the  defendant  in  force  at  the  time  of  the  injury  the 
switchman,  Crow,  had  no  authority  to  permit  the  boys  to  ride 
^pon  the  train.     It  is  also  insisted  by  respondent's  counsel 
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that  Crow  had  no  apparent  authority  to  invite  or  permit  the 
boys  to  ride  and  that  the  boys  were  bound  to  know  this,  and 
several  authorities  are  cited  upon  this  point,  among  others 
Driscoll  V.  Scanlon,  165  Mass.  348,  43  N".  E.  100 ;  Railway 
Co.  V.  Boning,  59  Ark.  395,  27  S.  AV.  492 ;  Bowler  v.  O'Conr 
nell  162  Mass.  319,  38  N.  E.  498,  27  L.  R.  A.  173 ;  Clark 
V.  C.  £  N.  W.  B.  Co.  165  Fed.  408,  19  L.  R.  A.  n.  s.  988; 
Snyder  v.  H.  £  St.  J.  B.  Co.  60  Mo.  413 ;  SchuLwitz  v.  Delta 
L.  Co.  126  Mich.  659,  85  N.  W.  1075;  Sweeden  v.  Atkinson 
I.  Co.  93  Ark.  397,  125  S.  W.  439. 

It  is  argued  that  upon  the  undisputed  facts  and  authorities 
cited  the  deceased  was  not  a  licensee,  but  a  discovered  tres- 
passer, even  if  Crow's  acts  caused  him  to  fall  off,  hence  na 
duty  rested  upon  the  defendant  or  its  servants  except  not  to 
wantonly  injure  him.  We  do  not  find  it  necessary  to  deter- 
mine this  question. 

The  track  in  question  was  a  switch  track  and  not  a  part  of 
the  main  line.  The  train  was  not  a  passenger  train,  but 
merely  a  switch  engine  used  to  switch  freight  cars  into  posi- 
tion. The  evidence  is  clear  and  undisputed  that  deceased  was 
guilty  of  contributory  negligence.  It  is  also  clear  that  the 
evidence  was  not  sufficient  to  warrant  the  jury  in  finding  that 
there  was  any  negligence  in  operating  the  train,  or  defect  in 
the  track,  which  caused  the  injury.  Moreover,  there  is  no 
evidence  that  deceased  was  jarred  or  thrown  from  the  train 
because  of  speed  or  defect  in  the  track.  On  the  contrary, 
there  is  evidence  that  he  was  injured  in  jimiping  off.  After 
the  injury  deceased  stated  that  he  fell  while  jumping  from 
the  train.  There  are  also  other  circumstances  which  corrob- 
orate this  evidence.  So  it  appears  that  there  is  a  lack  of 
proof  that  deceased  was  thro^vn*  off,  hence  no  liability  on  any 
theory  of  the  case  is  established.  Shevlin  v.  American  M.  A. 
Asso.  94  Wis.  180,  68  N.  W.  866;  Breen  v.  I.  C.  R.  Co. 
(Iowa)  143  K  W.  846 ;  Stock  v.  Kern,  142  Wis.  219,  125  N. 
W.  447;  Kaszubowski  v.  Johnson  S.  Co.  151  Wis.  149,  13* 
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N.  W.  54.  Whether  the  defendant  owed  any  duty  to  a  mere 
licensee  or  discovered  trespasser  to  keep  its  track  in  repair  or 
observe  statutory  limitations  as  to  speed  within  city  limits  we 
need  not  and  do  not  decide. 

It  follows  that  the  judgment  below  is  right  and  must  be  af- 
firmed. 

By  the  Court. — The  judgment  is  afiSrmed. 


Petersox,  Respondent,  vs.  Lbmke,  Appellant 

December  10,  lOlJh-y^anuary  12,  1915. 

Trial:  Calling  jury  hack  to  correct  error  in  charge:  Assault:  Evidence: 
Sufficiency:  Lack  of  corroboration:  Burden  and  degree  of  proof: 
instructions  to  jury:  Appeal:  Reversal  without  exceptions, 

1.  Before  the  jury  returns  its  verdict  the  court  may  properly  call  it 

back  to  correct  an  erroneous  charge. 

2.  In  a  civil  action  for  an  assault  the  uncorroborated  testimony  of 

the  plaintiff  may  be  sufficient  to  sustain  a  verdict  in  her  favor. 

3.  In  a  civil  action  for  an  assault,  where  it  was  essential  for  plaintiff 

to  prove  that  defendant  had  been  guilty  of  a  criminal  act,  it  was 
error  to  charge  that  it  was  Incumbent  upon  plaintiff  to  prove  her 
case  by  a  fair  preponderance  of  the  evidence  only,  instead  of  by 
a  clear  and  satisfactory  preponderance  of  the  evidence;  but  no 
exception  having  been  taken  to  such  charge,  and  the  real  contro- 
•versy  having  been  fully  tried,  and  it  not  appearing  to  be  prob- 
able that  Justice  has  miscarried,  this  court  declines,  even  under 
sec.  2405m,  Stats.,  to  reverse  a  judgment  in  plaintiff's  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

Plaintiff  brings  this  action  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  as  a  result  of  an  assault  made 
upon  her  by  the  defendant  on  November  22,  1912.  The  com- 
plaint alleges  that  plaintiff  is  a  married  woman  living  with 
her  husband,  and  that  on  said  date  the  defendant  assaulted 
her  at  her  home  and  forcibly  took  hold  of  her  for  the  purpose 
Vol.  159  —  23 
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of  compelling  her  to  submit  to  sexual  intercourse ;  that  at  said 
time  plaintiff  was  pregnant ;  that  she  was  greatly  frightened, 
ind  as  a  result  of  the  assault  and  her  struggles  to  free  her- 
'  slf  from  the  defendant  she  thereafter  suffered  a  miscarriage 
m  December  11,  1912,  and  is  still  sick  and  disabled.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $400  compensatory  damages  and  $100  ex- 
emplary damages,  and  from  a  judgment  entered  in  accord- 
ance with  such  verdict  defendant  appeals. 

E.  V.  Werner  J  for  the  appellant. 

P.  /.  Winter  J  for  the  respondent. 

Baenes,  J.  Errors  are  assigned  (1)  in  rulings  on  evi- 
dence; (2)  in  charging  the  jury;  (3)  in  denying  defendant's 
motion  for  judgment  notwithstanding  the  verdict;  and  (4)  in 
refusing  to  grant  a  new  trial. 

1.  The  errors  assigned  in  rulings  on  evidence  are  frivolous 
and  do  not  call  for  discussion. 

2.  It  is  claimed  that  the  court  erred  in  calling  the  jury 
back  at  the  instance  of  opposing  counsel  and  correcting  an 
erroneous  charge  given  on  the  subject  of  damages.  The  cor- 
rection was  favorable  to  defendant.  Obviously  it  was  not 
only  the  right  but  the  duty  of  the  court  to  correct  its  error  be- 
fore the  jury  returned  its  verdict. 

3.  Counsel  argues  that,  the  defendant  having  denied  the 
assault,  the  verdict  could  not  stand  on  the  uncorroborated  evi- 
dence of  the  plaintiff.  This  is  an  attempt  to  apply  the  rule 
.applicable  to  a  particeps  criminis  to  one  who  has  done  no 
wrong  whatever.  Manifestly  the  jury  had  the  right  to  be- 
,lieve  the  plaintiff  and  to  disbelieve  the  defendant. 

4.  In  addition  to  the  reasons  urged,  as  stated  above,  it  is 
contended  that  a  new  trial  should  have  been  granted  because 
.the  court  erred  in  charging  the  jury  that  it  was  incumbent  on 
the  plaintiff  to  prove  her  case  by  a  fair  preponderance  of  the 
.evidence  only. 
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The  instruction  was  not  correct  under  our  later. decisions. 
The  court  should  have  advised  the  jury  that  it  was  incumbent 
on  the  plainti£E  to  prove  her  case  by  a  "clear  and  satisfactory 
preponderance  of  the  evidence."  Poertner  v.  Poertner,  66 
Wis.  644,  29  N.  W.  386 ;  Maldaner  v.  Smith,  102  Wis.  30,  78 
N.  W.  140;  KUpstein  v.  Baschein,  117  Wis.  248,  252,  94  K 
W.  63;  Harngan  v.  QUchrist,  121  Wis.  127,  425,  99  K  W. 
909 ;  Neacy  v.  Milwaukee  Co.  144  Wis.  210,  220,  128  N.  W. 
1063;  Trzehieiowski  v.  Jereski,  ante,  p.  109,  149  N.  W.  743. 
There  can  be  no  doubt  that  it  was  essential  for  the  plaintiff  to 
show  that  the  defendant  had  been  guilty  of  a  criminal  act  in 
order  to  recover. 

If  exception  had  been  taken  to  this  part  of  the  charge,  it  is 
doubtful  if  it  should  or  would  be  held  nonprejudicial  error. 
The  plaintiff  and  the  defendant  were  the  only  witnesses  to 
the  transaction  and  they  contradicted  one  another  flatly. 
There  is  certainly  room  for  saying  that  the  jury  might  have 
believed  there  was  a  fair  preponderance  of  the  evidence  in 
support  of  the  verdict  reached  and  still  it  might  not  be  satis- 
fied that  there  was  a  clear  and  satisfactory  preponderance. 

The  respondent  invokes  sec.  2405/»,  Stats.,  which  permits 
this  court  to  reverse  without  exception  "where  the  real  con- 
troversy has  not  been  fully  tried''  or  where  "it  is  probable 
that  justice  has  for  any  reason  miscarried."  This  statute 
should  not  be  construed  as  inviting  the  abandonment  of  tak- 
ing exceptions.  It  is  rle^igned  to  meet  cases  where  extreme 
hardship  would  otherwise  probably  result  from  a  failure  to 
take  proper  exceptions!  It  does  not  follow  that,  because  a 
case  would  be  reversed  on  an  exception  taken,  it  vriW  be  re- 
versed under  this  statute  without  an  exception.  The  trial 
court  is  entitled  to  know  what  fault  is  found  with  its  charge, 
so  that  it  may  set  the  verdict  aside  if  convinced  that  prejudi- 
cial error  has  been  committed.  The  opposite  party  has  a 
right  to  know,  so  that  he  may  consent  to  a  new  trial  if  he  is 
satisfied  that  error  has  been  committed  and  wishes  to  save  the 
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delay  and  expense  that  would  result  from  an  appeal  to  tliis 
court 

Here  the  real  controversy  has  been  fully  tried,  so  the  first 
clause  of  the  statute  does  not  apply.  We  are  not  disposed  to 
say  that  it  is  "probable"  that  "justice  has  miscarried**  in  this 
case,  and  hence  must  decline  to  reverse  under  the  second  con- 
tingency provided  for  in  sec.  2405m. 

By  the  Caurt, — Judgment  affirmed. 


State  ex  eel.  Schroeder,  Appellant,  vs.  Feuerstein,  Re- 
spondent. 

December  10,  1914— January  12,  1915, 

Quo  warranto:  Complaint:  Sufficiency:  School  district  officers:  Term 
of  office:  Statute  construed, 

1.  In  a  complaint  in  an  action  of  quo  warranto  chaUenging  defend- 

ant's title  to  the  office  of  clerk  of  a  school  district,  an  allegation 
that  the  electors  of  the  district  cast  602  votes,  of  which  defend- 
ant received  301,  must  upon  demurrer  be  construed  as  equivalent 
to  an  allegation  that  602  legal  votes  were  cast  and  that  the  de- 
fendant received  301  legal  votes;  and,  a  majority  of  the  votes 
cast  being  required  to  elect,  such  allegation  also  sufficiently 
shows,  as  required  by  sec.  3468,  Stats.  1913,  in  what  respect  de- 
fendant's election  was  illegally  declared. 

2.  Under  sec.  431,  Stats.  1913,  providing  that  school  district  officers 

shall  hold  office  for  "three  years  and  until  their  successors  have 
been  elected  or  appointed,  but  not  beyond  ten  days  beyond  the 
expiration  of  their  term  of  office  without  again  being  elected  or 
appointed,"  the  term  of  office  of  a  school  district  clerk  does  not 
expire  until  his  successor  is  elected  or  appointed,  and  he  may 
hold  for  a  period  of  ten  days  thereafter  if  his  successor  does  not 
qualify  within  that  time. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.     Ajfirmed. 

Action  of  quo  warranto  challenging  defendant's  title  to  the 
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office  of  clerk  of  school  district  Xo.  3  in  the  city  of  Appleton. 
The  defendant  demurred  to  the  complaint  because  it  appears 
upon  the  face  thereof  (1)  that  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant;  (2)  that  the  court  has  no 
jurisdiction  of  the  subject  matter  of  the  action;  (3)  that  the 
plaintiff  is  not  the  real  party  in  interest  and  makes  no  claim 
of  right  or  title  to  the  office  in  question;  and  (4)  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  trial  court  sustained  the  demurrer  on  the 
latter  ground,  and  that  is  the  only  basis  upon  which  the  de- 
fendant seeks  to  sustain  the  court's  ruling. 

It  appears  from  the  complaint  that  plaintiff  was  a  resident 
of  and  qualified  elector  in  school  district  No.  3 ;  that  the  de- 
fendant three  years  prior  to  July  7,  1913,  had  been  elected 
clerk  of  said  school  district,  and  that  pursuant  to  law  an 
election  on  said  last  mentioned  date  was  held  to  elect  a  suc- 
cessor to  him  because  it  was  alleged  his  term  of  office  would 
expire  on  that  date.  The  material  allegations  of  the  com- 
plaint challenged  by  the  last  ground  of  the  demurrer  are 
these : 

"That  on  the  said  7th  day  of  July,  1913,  and  in  the  even- 
ing of  said  date,  the  annual  school  meeting  was  held  in  and 
for  said  third  school  district  of  said  city,  at  the  place  afore- 
said, pursuant  to  law,  for  the  election,  among  other  things,  of 
a  school  district  clerk  of  said  district,  for  a  term  of  three 
years  from  said  7th  day  of  July,  A.  D.  1913 ;  that  at  and  be- 
fore said  meeting  there  were  three  candidates  for  said  office 
of  school  district  clerk  seeking  the  election  of  school  district 
clerk  before  the  electors  of  said  annual  school  meeting  of  said 
district,  viz.  Mr.  George  C.  Limpert,  a  Mr.  Warmington,  and 
Charles  A.  Feuerstein,  defendant  herein;  and  upon  a  vote 
being  taken  at  said  meeting  by  the  electors  thereof,  for  the 
purpose  of  electing  a  school  district  clerk  from  one  of  said 
candidates,  one  of  said  candidates,  viz.  Mr.  George  C.  Lim- 
pert, received  a  total  of  two  hundred  and  ninety-eight  (298) 
votes,  another  of  said  candidates,  viz.  a  Mr.  Wannington,  re- 
ceived a  total  of  three  (3)  votes,  and  another  of  said  candi- 
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dates,  viz.  Mr.  Charles  A.  Feueratein,  the  defendant  herein, 
received  a  total  of  three  hundred  and  one  (301)  votes,  and  the 
total  number  of  votes  cast  for  school  district  clerk  at  said 
meeting  were  six  hundred  and  two  (602)  ;  that  neither  of  said 
candidates  at  said  meeting  received  a  majority,  as  by  law  re- 
quired, so  as  to  elect  him  school  district  clerk  at  said  annual 
school  meeting,  and  that  no  school  district  clerk  thereby  at 
said  meeting  was  elected ;  that  thereupon  and  before  an  elec- 
tion of  a  school  district  clerk  could  be  had  by  a  majority  vote, 
the  chairman  of  said  meeting,  notwithstanding  and  disre- 
garding said  vote  and  the  number  of  votes  that  each  of  said 
candidates  received,  and  that  no  candidate  had  received  a  ma- 
jority thereof,  unlawfully  declared  said  Charles  A.  Feuer- 
stein,  defendant  herein,  elected  school  district  clerk,  and  the 
said  meeting  thereupon  adjourned,  notwithstanding  the  fact 
that  he,  the  said  defendant  Charles  A,  Feuerstein,  did  not  re- 
ceive a  majority  of  the  votes  cast,  so  as  to  entitle  him  to  be 
elected  as  such  clerk,  and  to  authorize  the  chairman  of  said 
meeting,  or  any  member  thereof,  to  declare  him,  the  said 
Charles  A.  Feuersiein,  elected  school  district  clerk  for  the  en- 
suing term,  as  clerk  of  said  school  district;  that  neither  of 
said  other  candidates  withdrew  their  names,  nor  consented  to 
said  defendant's  so-called  election,  as  announced  at  said  meet- 
ing; that  thereafter  no  appointment  of  school  district  clerk 
has  been  made,  as  by  law  required,  to  fill  such  vacancy. 

^'That  by  reason  of  said  unlawful  proceedings  aforesaid, 
and  that  said  defendant  herem  did  not  receive  a  majority  of 
votes  cast  for  school  district  clerk,  and  was  not  thereby 
elected,  the  qualified  electors  of  said  school  district  No.  3 
were  and  are  deprived  of  their  ri^ht  of  franchise  to  choose  by 
their  ballots,  and  thereby  make  choice,  by  majority  vote,  and 
to  thereby  select  and  elect  a  school  district  clerk  of  said  dis- 
trict. 

"That  there  now  is  a  vacancy  in  the  oflBce  of  school  district 
clerk  of  said  district,  and  was  prior  to  the  commencement  of 
this  action,  and  that  such  vacancy  has  not  been  filled,  as  by 
law  required,  as  plaintiff  is  informed  and  verily  believes. 

"That  on  and  beyond  ten  days  from  the  date  when  said 
Charles  A.  Feuer stein's  oflBce  as  school  district  clerk  would 
expire,  as  aforesaid,  the  defendant,  Charles  A.  Feuerstein, 
usurped  and  intruded  into  said  oflice  of  school  district  clerk 
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of  said  school  district  No.  3,  and  has  ever  since  unlawfully 
exercised  said  office,  and  still  holds  the  same,  with  the  fees 
and  emoluments  thereof,  and  threatens  to,  and  will  unless  re- 
strained by  court,  collect,  hold  and  receive  the  fees  and  emolu- 
ments of  said  office,  and  perform  important  duties  in  connec- 
tion with  said  school  district  and  in  the  management  thereof, 
and  enter  into  certain  contractual  relations,  without  authority 
in  law,  or  by  being  duly  authorized  to  do  so." 

Plaintiff  appealed  from  an  order  sustaining  the  demurrer. 

For  the  appellant  there  was  a  brief  by  Lehr,  Kiefer  &  Reit- 
man,  attorneys,  and  J.  Elmer  Lehr,  of  counsel,  and  oral  ar- 
gument by  Leo  Reitman. 

For  the  respondent  the  cause*  was  submitted  on  the  brief  of 
Francis  J,  Rooney  and  Francis  W.  Qrogan. 

ViNjE,  J.  Sec.  3466,  Stats.  1913,  provides  that  a  private 
person  may  in  the  name  of  the  state  bring  an  action  of  quo 
warranto  without  leave  of  the  attorney  general  when  the  office 
usurped  pertains  to  a  county,  town,  city,  village,  or  school 
district.  Complainant,  therefore,  is  competent  to  maintain 
the  action. 

It  is  urged  the  complaint  is  defective  because  it  does  not 
allege  the  number  of  legal  votes  cast  nor  does  it  state  in  what 
respect  the  certificate  of  election  of  the  defendant  was  im- 
properly or  illegally  issued,  as  required  by  sec.  3468,  Stats 
1913.  The  statement  in  the  complaint  that  the  electors  of 
the  district  cast  602  votes,  of  which  the  defendant  received 
301,  must  upon  demurrer  be  construed  equivalent  to  an  alle- 
gation that  602  legal  votes  were  cast  and  that  the  defendant 
received  301  legal  votes.  The  complaint,  therefore,  suffi- 
ciently shows  in  what  respect  defendant's  election  was  il- 
legally declared,  for  sub.  (3),  sec.  430,  Stats.  1913,  requires 
a  majority  to  elect  It  shows  that  defendant  was  declared 
elected  upon  less  than  a  majority  of  the  votes  and  for  that 
reason  he  was  not  lawfully  elected. 

This  brings  us  to  the  crucial  question  of  the  case,  and  that 
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is,  Does  defendant  lawfully  hold  over?  Sec.  431,  Stats. 
1913,  provides  that  school  officers  shall  "hold  their  respective 
offices  for  three  years  and  until  their  successors  have  been 
elected  or  appointed,  but  not  beyond  ten  days  beyond  the  ex- 
piration of  their  term  of  office  without  again  being  elected  or 
appointed."  Under  the  language  of  the  above  section  is  the 
term  of  office  of  a  school  officer  "three  years"  or  is  it  "three 
years  and  until  their  successors  have  been  elected  or  ap- 
pointed?" Clearly  they  cannot  lawfully  hold  office  more 
than  ten  days  beyond  their  term.  If  the  clerk's  term  of  of- 
fice was  "three  years,"  then  he  was  unlawfully  intruding  into 
the  office,  for  more  than  ten  days  had  elapsed  since  his  term 
expired.  On  the  other  hand,  if  his  term  of  office  was  "three 
years  and  until  his  successor  had  been  elected  or  appointed," 
then  the  complaint  shows  he  is  lawfully  holding  over,  for  it 
negatives  an  election  or  appointment  of  a  successor  to  him. 
It  must  be  confessed  the  language  of  the  statute  is  not  very 
clear  and  is  susceptible  of  either  construction.  But  in  view 
of  other  statutory  provisions  relating  to  school  officers  we  have 
reached  the  conclusion  that  the  term  of  office  of  a  clerk  or  di- 
rector does  not  expire  till  his  successor  has  been  elected  or 
appointed.  The  treasurer  holds  his  office  till  his  successor 
shall  be  elected  or  appointed  and  qualified.  Sec  443,  Stats. 
1913.  A  person  elected  to  a  school  office  has  ten  days  within 
which  to  notify  the  clerk  that  he  wiU  not  serve  (sec.  431),  and 
one  appointed  has  five  days  in  which  to  notify  the  clerk 
(sec.  433).  No  provision  for  a  vacancy  is  made  in  case  of  a 
failure  to  elect,  though  provisions  are  made  for  other  contin- 
gencies. See  sec.  433a.  In  view  of  these  statutory  pro- 
visions it  seems  to  have  been  the  legislative  intent  that  a  clerk 
once  duly  elected  should  hold  office  till  his  successor  is  elected 
or  appointed  and  for  a  period  of  ten  days  thereafter  if  his 
successor  does  not  qualify  within  that  time,  but  no  longer  with- 
out a  re-election  or  re-appointment.  This  construction  is  in 
consonance  with  the  provisions  of  sec.  443  relating  to  the  treas- 
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urer  and  prevents  a  vacancy  in  case  of  a  failure  to  elect.  It 
is  also  in  harmony  with  the  general  rule  that  an  officer  hold 
his  office  till  his  successor  is  elected  or  appointed  and  qualifies. 
The  reason  for  such  a  rule  is  that  there  may  always  be  an  in- 
cumbent to  discharge  the  duties  of  the  office. 

Since  the  complaint  shows  that  there  was  no  lawful  election 
of  a  successor  to  the  defendant  at  the  annual  school  meeting 
in  1913,  he  holds  over  by  force  of  statute,  and  the  demurrer 
was  properly  sustained. 

By  the  Court. — Order  affirmed^ 

WiNSLOW,  0.  J.,  dissents. 


John  K.  Tolman  &  Company,  Appellant,  vs.  Smith  and  an- 
other. Respondents. 

Decemlier  10, 19H— January  12,  1915, 

-Guaranty:  ABBignment  of  liaHlity:  Action  against  principal  debtor 
harred  hy  limitation:  Discharge  of  guarantors. 

1.  A  bond  guaranteeing  repayment  by  an  employee  of  advances  made 
to  him  by  his  employer  cannot  be  assigned  generally  so  far  as 
future  defaults  of  the  employee  are  concerned,  but  a  cause  of  ac- 
tion which  has  already  arisen  in  favor  of  the  employer,  and  the 
liability  of  the  guarantors  on  the  bond  so  far  as  it  protects  that 
cause  of  action,  are  assignable. 

-2.  Where  a  guaranty  bond  under  seal  provides  that  the  sureties  will 
themselves  pay  any  amount  which  may  become  due  from  an  em- 
ployee to  his  employer  under  the  contract  of  employment,  the 
sureties  are  not  discharged  of  liability  on  such  independent  prom- 
ise by  the  mere  fact  that  an  action  against  the  employee  on  the 
original  debt  is  barred  by  the  statute  of  limitations.  [Whether 
a  surety  who  makes  simply  a  collateral  agreement  of  guaranty 
would  be  discharged  in  such  case,  not  determined.] 

Appeat«  from  an  order  of  the  circuit  court  for  Outagamie 
-county:  John  Goodland,  Circuit  Judge.     Reversed. 
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This  is  an  action  upon  a  sealed  contract  of  guaranty.  A 
demurrer  to  the  complaint  having  been  sustained,  the  plaintiff 
appeals. 

The  complaint  alleges  in  substance  that  the  John  A. 
Tolman  Company,  an  Illinois  merchandising  corporation, 
August  23,  1905,  made  a  written  unsealed  contract  with  one 
Otto,  by  which  Otto  was  employed  as  a  salesman  for  the  com- 
pany on  a  commission  of  forty  per  cent,  of  the  profits  on  the 
goods  sold  by  him,  provided  that  if  he  stayed  with  the  com- 
pany a  year  or  longer  and  stood  fifty  per  cent,  of  all  losses 
from  bad  debts,  then  he  was  to  have  an  additional  ten  per  cent, 
of  the  profits,  to  be  paid  when  the  sales  for  the  year  should 
all  be  collected.  Otto  was  to  have  no  interest  in  the  coUee- 
tions,  accounts  or  moneys  collected,  and  his  earnings  were 
only  to  be  payable  through  the  Tolman  Company.  He  was 
to  pay  his  own  expenses,  but  the  Tolman  Company  might  at 
its  option  advance  him  money  to  defray  his  expenses,  to  be 
repaid  on  demand.  lie  was  also  required  to  furnish  a  bond 
to  secure  payment  to  the  Tolman  Company  of  all  moneys  col- 
lected by  or  advanced  to  him  and  of  all  money  and  goods 
which  the  company  might  thereafter  advance  to  him,  and  of 
all  indebtedness  then  due  or  which  might  become  due  from 
him  to  the  company,  whether  by  the  terms  of  the  contract  or 
otherwise. 

The  complaint  further  alleges  that  the  defendants  on  the 
same  day  gave  their  bond  under  seal  by  which,  after  reciting 
the  execution  of  the  said  contract  of  employment,  they  guar- 
anteed payment  by  Otto  to  the  plaintiff  company  of  all  mon- 
eys collected  by  him  for  the  company,  all  advances  made  to 
him,  and  any  indebtedness  then  due  or  which  might  thereafter 
become  due  from  him  to  the  company,  waiving  notice  of  ac- 
ceptance of  the  guaranty,  said  bond  containing  also  a  pro- 
vision that  it  should  be  a  continuing  guaranty  and  a  provision 
that  the  sureties?  would  pay  any  amount  which  should  become 
due  on  the  contract  of  guaranty  at  the  company's  oflBce  in 
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Chicago.  It  was  further  alleged  that  Otto  began  his  employ- 
ment September  5,  1905,  and  became  indebted  to  the  Tolman 
Company  between  that  date  and  February  6,  1906,  for  cash 
and  certain  other  items  in  the  sum  of  $821.30 ;  that  he  was 
indebted  on  account  of  cash  and  other  items  prior  to  Septem- 
ber 5th  in  the  sum  of  $12.50,  making  a  total  of  $833.80, 
upon  which  total  sum  there  were  credits  amounting  to  $250.39, 
leaving  a  balance  due  of  $583.41 ;  that  after  said  sum  became 
due  and  on  February  26,  1906,  the  said  John  A.  Tolman 
Company  sold,  assigned,  and  transferred  to  John  A.  Tolman 
and  Samuel  A.  Tolman  "all,  every  and  each  of  the  assets  of 
said  company,  bills  and  accounts  receivable,"  and  on  the  same 
day  John  A.  Tolman  and  Samuel  A.  Tolman  sold,  assigned, 
and  transferred  to  the  plaintiff,  John  A,  Tolman  &  Company, 
*^all  the  cash,  assets,  merchandise  ...  of  John  A.  Tolman 
Company,  together  with  all  the  bills  and  accounts  receivable 
of  said  company,"  whereby  the  defendants  became  liable  to 
pay  to  the  plaintiff  the  said  indebtedness  of  said  Otto  with 
interest. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
Albert  H.  Krwgmeier,  attorney,  and  Ashcraft  &  Ashcraft,  of 
<50unsel.  They  cited  Cunningham  v.  Norton,  107  Cal.  xvii, 
40  Pac.  491;  Schoonover  v.  Oshome,  108  Iowa,  453,  79  N. 
W.  263;20Cyc.  1431,  1436. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
Francis  J.  Eooney  and  Francis  W.  Orogan.  To  the  point 
that  the  enforcement  of  a  bond  of  guaranty  is  strictly  a  per- 
sonal right  and  dies  unless  asserted  in  the  hands  of  one  for 
whose  benefit  it  is  primarily  given,  they  cited  11  Current 
Law,  291;  Allen  v.  Camp,  101  Tex.  260,  106  S.  W.  315; 
Bams  V.  Barrow,  61  N.  T.  39 ;  Bennett  v.  Draper,  139  K  Y. 
266,  34  N.  E.  791 ;  Pollock,  Contracts  (7th  ed.)  425 ;  2  Am. 
&  Eng.  iEncy.  of  Law  (2d  ed.)  1018 ;  Levy  v.  Cohen,  45  Misc. 
95,  91  K  T.  Supp.  594;  People  v.  Backus,  117  K  Y.  196, 
22  N.  E.  759. 
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WiNSLOW,  C.  J.  The  complaint  alleges  in  substance  that 
Otto  went  to  work  for  plaintiff's  remote  assignor  under  an 
agreement  to  repay  advances  made  to  him ;  that  at  the  same 
time  the  defendants  under  seal  guaranteed  the  performance 
of  that  agreement;  that  a  considerable  amount  of  advances 
were  thereafter  made  to  said  Otto  by  said  remote  assignor  and 
became  due ;  that  thereafter  all  the  assets,  accounts,  and  bills 
receivable  of  the  said  assignor  ^vere  sold,  assigned,  and  trans- 
ferred to  third  persons,  who  sold  and  transferred  them  to  the 
plaintiff,  and  that  the  balance  of  said  Otto's  indebtedness  is 
still  due  and  owing  to  the  plaintiff. 

Wherein  these  facts  fail  to  make  a  cause  of  action  we  are 
unable  to  understand.  The  indebtedness  of  Otto  to  the  re- 
mote assignor  existing  at  the  time  of  the  transfer  of  assets, 
together  with  the  liability  of  the  guarantors  to  pay  that  in- 
debtedness if  Otto  did  not  do  so,  were  clearly  a  part  of  the 
assets  of  said  remote  assignor,  and  were  assigned  and  trans- 
ferred by  the  two  assignments  set  forth  in  the  complaint  and 
thus  became  the  property  of  the  plaintiff.  The  guaranty 
bond  was  not  and  could  not  be  assigned  generally  so  far  as 
future  defaults  by  Otto  were  concerned,  but  the  cause  of  ac- 
tion which  had  arisen  in  favor  of  the  remote  assignor,  and  the 
guaranty  bond  so  far  as  it  protected  that  cause  of  action,  were 
assigned.  Being  a  cause  of  action  which  survives  to  personal 
representatives,  it  is  on  familiar  principles  assignable.  Web- 
ber V.  Quaw,  46  Wis.  118,  49  N.  W.  830. 

The  defendants'  agi'eenient  in  this  case  not  only  contained 
a  guaranty  that  Otto  should  pay  his  indebtedness,  but  a  fur- 
ther provision  that  the  sureties  would  themselves  pay  any 
amount  which  might  become  due  on  the  contract.  It  is  not 
necessary  to  consider,  therefore,  whether  a  surety  who  makes 
simply  a  collateral  agreement  of  guaranty  would  be  discharged 
of  liability  by  reason  of  the  fact  that  the  statute  of  limita- 
tions had  barred  an  action  against  the  principal  on  the  origi- 
nal debt     Here  was  plainly  an  independent  promise  and  not 
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merely  a  collateral  agreement.  It  ^vas  under  seal,  and  hence 
an  action  thereon  is  not  barred  until  twenty  years  if  the  cause 
of  action  arose  within  the  state,  or  ten  years  if  it  accrued  with- 
out the  state.  Sees.  4220,  4221,  Stats.  1913.  In  either  event 
the  time  has  not  elapsed  in  the  present  case. 

By  the  Court. — Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer  to  the  complaint 


BiBELHAtrsEN,  Respondent,  vs.  Bibelhausen,  Executor,  and 
others.  Appellants. 

December  10,  IBIJ^-January  12,  1915. 

Hushand  and  toife:  Property  rights:  Antenuptial  agreements:  Yalid- 
ity:  PuWc  policy:  Fraud:  Burden  and  degree  of  proof:  Consid- 
eration: Payment:  Evidence:  Presumptions:  Statutes  construed: 
Election  ty  widow:  Summons:  Order  for  pu})lication* 

1.  The  fact  that  there  were  mutual  promises  of  marriage  preceding 

an  antenuptial  agreement  as  to  property  matters  does  not  con- 
stitute a  badge  of  fraud;  much  less  is  it,  in  itself,  a  ground  for 
declaring  the  contract  void  as  against  public  policy. 

2.  An  antenuptial  agreement  whereby  dower  and  other  rights  are  re- 

leased by  the  prospective  wife  must  be  free  from  fraud  or  im- 
position and  will  be  regarded  with  rigid  scrutiny,  but  the  bur- 
den of  proof  is  upon  the  party  alleging  fraud  and  it  must  be 
established  by  clear  and  satisfactory  evidence. 

3.  Facts  which  might  establish  fraud  in  an  antenuptial  agreement 

between  a  young  and  inexperienced  woman  and  a  man  of  superior 
business  acumen  may  be  given  much  less  weight  where  the  par- 
ties were  advanced  in  years,  had  been  married  before,  and  the 
second  marriage  was  largely  a  business  arrangement  to  secure 
a  home. 

4.  If  the  minds  of  the  parties  met  as  to  such  agreement  and  they 

executed  it  understand ingly,  the  mere  fact  that  it  was  not  as 
fair  as  it  would  seem  to  the  court  it  ought  to  have  been  gives  no 
warrant  for  disturbing  it. 

5.  The  right  to  make  an  antenuptial  agreement  settling  property 

matters  by  treaty  existed  before  the  statute  (sees.  2167-2171, 
Stats.)  and  ^as  not  taken  away  thereby.    Such  an  agreement 
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should  not  be  confused  with  the  legal  jointure  provided  for  In 
sec.  2167. 

6.  Sec.  2169,  Stats.,  providing  for  the  barring  of  dower  by  "any  pe- 

cuniary provision  which  shall  be  made  for  the  benefit  of  an  in- 
tended wife/'  does  not  make  it  essential  to  the  validity  of  an 
antenuptial  contract  that  there  be  an  adequate  provision  for  sup- 
port of  the  wife  after  the  husband's  death.  Anything  of  value 
given  as  a  provision  satisfies  the  technical  requirement 

7.  An  antenuptial  agreement,  executed  by  the  intended  wife  only,  by 

which,  for  a  sufficient  consideration  paid  or  to  be  paid,  she  re- 
leases all  future  claims  upon  her  intended  husband's  property  or 
estate,  including  dower  right,  is  not  subject  to  an  election  by  her 
not  to  be  bound  thereby.  Sec.  2170,  Stats.,  contemplates  a  con- 
veyance made  by  the  Intended  husband  and  not  assented  to  by 
the  intended  wife,  and  is  therefore  inapplicable;  as  are  also 
sec.  2172  and  sub.  2,  sec.  2172a,  fixing  the  time  for  election. 

S.  In  such  an  agreement  the  mention  of  the  consideration  and  the 
formal  acknowledgment  of  receipt  thereof  are  mere  recitals,  not 
contractual  in  character,  which  may  be  explained  or  varied,  but 
not  so  as  to  vary  or  defeat  the  instrument  for  the  purpose  for 
which  it  was  given. 

9.  Even  if  the  pecuniary  consideration  named  in  such  an  agreement 
was  not  actually  paid  at  the  time  the  agreement  was  made  or 
thereafter  during  the  lifetime  of  the  husband,  that  fact  does  not, 
in  itself,  render  the  agreement  void  or  affect  it  in  any  way  as  a 
surrender  of  marital  rights  in  his  property.  The  instrument, 
under  such  circumstances,  will  be  construed  as  containing  an 
implied  promise  to  pay,  which  may  be  enforced. 

10.  Although  in  such  case  the  widow  might  be  precluded,  under 

sec.  4069,  Stats.,  from  testifying  as  to  the  facts  respecting  pay- 
ment of  the  consideration,  no  presumption  of  fraud  should  on 
that  account  be  indulged  in  to  avoid  the  agreement;  but,  in  the 
absence  of  evidence  to  the  contrary,  the  presumption  should  be 
that  there  was  some  understanding  in  respect  to  the  matter  con- 
sistent with  the  recital,  as  that  the  money  to  be  paid  was  re- 
tained by  the  deceased  for  the  wife  at  her  request  and  as  her 
trustee,  possession  by  her  to  wait  upon  some  future  event  which 
could  not  be  postponed  later  than  the  post-mortem  distribution 
of  his  estate. 

11.  In  any  event  the  rights  of  the  widow  in  such  a  case  become  fixed 

at  the  time  of  the  husband's  death. 

12.  An  order  for  publication  of  the  summons  in  a  divorce  action,  di- 

recting it  to  be  published  "for  not  less  than  once  a  week  for  six 
weeks,"  fixes  the  period  of  publication  at  six  weeks,  and  is  a  suf- 
ficient compliance  with  sec  2640,  Stats. 
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13.  Although  marriage  itself  is,  under  some  circumstances,  a  sufficient 

consideration  for  a  release  by  the  intended  wife  of  marital  rights 
in  the  future  husband's  property*  an  efficient  presumption  of 
fraud  may  arise  from  a  grossly  inadequate  or  manifestly  unfair 
pecuniary  consideration  for  such  release. 

14.  Circumstances  bearing  upon  the  question  whether  the  pecuniary 

consideration  for  such  a  release  la  so  grossly  unfair  as  to  give 
rise  to  a  presumption  of  fraud  include  the  age  of  the  parties, 
their  position  in  life,  the  reasonable  expectations  of  a  pecuniary 
nature  surrendered,  based  not  only  on  present  possessions  but 
also  on  the  ability  of  the  intended  husband  to  acquire  property, 
the  needs  of  the  intended  wife,  and  the  extent  to  which  com- 
panionship and  home  life  were  the  real  inducement  to  the  mar- 
riage without  thought  of  property  advantages. 

15.  Subsequent  conduct  of  the  husband  may  also  be  considered, — such 

as,  in  this  case,  the  making  of  generous  provision  for  the  widow 
in  his  will  by  way  of  annuity  and  otherwise. 

16.  Testimony  of  one  who  signed  an  antenuptial  agreement  releasing 

her  marital  rights  in  the  property  of  her  intended  husband,  that 
when  she  signed  the  instrument  she  did  not  know  what  was  in 
it,  is  of  little  weight  in  face  of  the  presumption  to  the  contrary, 
an  entire  absence  of  proof  that  any  artifice  was  used  to  prevent 
her  knowing  the  contents  and  clear  testimony  that  the  paper 
was  explained  to  her  before  she  signed,  and  the  fact  that  she 
made  no  complaint  about  it  until  after  her  husband's  death  some 
eleven  years  later. 

17.  The  fact  that  an  antenuptial  agreement,  whereby  the  intended 

wife  released  marital  rights  in  the  property  of  the  Intended  hus- 
band. In  terms  precluded  her  from  making  any  claim  upon  hia 
estate  in  the  event  of  a  separation  after  marriage,  as  well  as  in 
case  of  his  death,  did  not  render  the  release  void  as  against  pub- 
lic policy.  [Whether  the  agreement  would  be  binding  on  the 
wife  in  case  of  a  separation,  not  decided.] 

18.  The  right  to  make  antenuptial  agreements  settling  property  mat- 

ters in  advance,  while  it  should  be  carefully  guarded  against 
abuse,  is  a  valuable  personal  right  which  should  not  be  inter- 
fered with  or  regulated  destructively,  nor  its  exercise  lonkeiir 
upon  with  disfavor. 

Appeal  from  a  juclgment  of  the  circuit  court  for  ShawiJi> 
county:  John  Goodland,  Circuit  Judge.     Reversed. 

Action  impeaching  the  validity,  on  the  ground  of  fraud,  o£ 
an  antenuptial  agreement,  and  to  have  it  and  the  record  thai«- 
of  canceled. 
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The  court  found  these  to  be  the  facts,  in  general  effect: 
September  2,  1901,  plaintiff  and  Joseph  Bibelhausen,  now 
deceased,  without  any  preliminary  arrangements  as  to  prop- 
erty, mutually  agreed  to  become  man  and  wife.  September 
11th,  thereafter,  they  visited  the  city  of  Milwaukee  for  the 
purpose  of  having  their  marriage  ceremony  performed.  They 
went  to  the  office  of  an  attorney  where  plaintiff  was  procured 
to  sign  the  paper  sought  to  be  avoided.  It  was  in  due  form 
of  an  antenuptial  contract  and  release  by  the  plaintiff  of  all 
future  claims  upon  her  intended  husband's  property  or  estate, 
including  dower  right,  in  consideration  of  marriage  and  $500. 
The  receipt  of  the  money  was  acknowledged.  The  release  was 
very  comprehensive,  precluding,  if  valid,  plaintiff  from  mak- 
ing any  claim  of  any  character  upon  the  estate  of  her  intended 
husband,  either  in  case  of  his  death  or  the  parties  otherwise 
separating.  Execution  of  the  paper  was  witnessed  and  ac- 
knowledged so  as  to  entitle  it  to  be  recorded  in  the  office  of 
the  register  of  deeds. 

After  execution  and  delivery  of  the  paper  the  parties  were 
married.  Plaintiff  confided  implicitly  in  her  intended  hus- 
band. She  was  a  woman  of  but  little  business  experience. 
She  owned  a  house  and  forty  acres  of  land  and  some  personal 
property  worth  some  $800.  Shortly  after  the  marriage  such 
property  was  conveyed  to  Mr.  Bibelhausen  who,  later,  sold 
the  same  and  had  the  benefit  of  the  proceeds.  On  the  day  of 
the  execution  of  the  agreement,  Mr.  Bibelhausen,  in  the  ab- 
sence of  his  intended  wife,  caused  the  instrument  to  be  pre- 
pared ready  for  signature.  The  pecuniary  consideration  in 
it  was  never  paid.  Plaintiff  did  not  see  the  instrument,  after 
its  execution,  during  the  lifetime  of  Mr.  Bibelhausen.  He 
kept  it,  though,  about  the  time  he  made  his  will,  he  caused  it 
to  be  recorded  in  the  office  of  the  register  of  deeds  of  the 
county  where  the  parties  resided.  No  provision  of  any  kind 
was  made  by  him  for  plaintiff,  outside  of  such  agreement, 
prior  or  subsequent  to  the  marriage,  except  by  will.     The  in- 
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strument  contained  no  promise  on  his  part  and  was  not  signed 
by  him.  It  was  an  agreement  on  her  part,  in  consideration 
of  marriage  and  $500,  acknowledged  to  have  been  paid,  to 
make  no  claim  upon  Mr.  Bibelhausen's  property  or  estate  in 
case  of  his  death  or  the  parties  otherwise  ceasing  to  be  hus- 
band and  wife  or  ceasing  to  live  together  as  such,  and  renoimc- 
ing  all  property  rights  which  she  might,  in  the  absence  of  the 
renouncement,  acquire  by  the  marriage  which  was  in  con- 
templation. He  died  testate  November  23,  1912.  His  will 
was  dated  December  31,  1910.  The  parties  lived  together  as 
man  and  wife,  continuously,  from  their  marriage  until  the 
death  occurred.  The  will  was  duly  admitted  to  probate.  It 
disposed  of  real  and  personal  property  of  approximately 
$13,000.  He  left  surviving,  besides  plaintiff,  a  son  and  two 
grandchildren.  Their  relationship  to  him  was  through  a 
former  marriage.  He  made  these  provisions  for  plaintiff,  in- 
cluding the  general  direction  for  precedent  payment  of  his 
debts  not  excepting  any  existing  in  her  favor  under  the  ante- 
nuptial agreement:  "All  the  household  furniture,  goods  and 
effects  of  every  kind  and  nature  absolutely"  and  $15  per 
month  for  life.  The  use  of  the  homestead,  describing  the  realty 
and  the  buildings  thereon,  to  be  free  from  all  taxes,  general 
and  special,  and  insurance.  Prior  to  the  death  of  Mr.  Bibel- 
hausen, he  sold  the  property  so  willed  to  plaintiff  for  a  home 
and  removed  to  another  place  which  passed  by  the  will,  but 
not  to  plaintiff.  The  statutory  time  for  election  not  to  take 
otherwise  than  under  the  statute  has  not  expired.  Mr.  Bibel- 
hausen possessed  some  property  at  the  time  of  the  marriage. 

On  such  facts  the  conclusion  was  reached  that  the  agreement 
was  contrary  to  public  policy  and  void. 

The  trial  judge  filed  an  opinion  and,  as  seen,  probably,  by 
the  cast  of  the  findings,  allowed  counsel  for  the  prevailing 
party  to  prepare  them.  In  the  opinion  doubt  is  expressed  as 
to  what  to  call  the  agreement ;  and  it  is  said  that,  in  substance, 
Mr.  Bibelhausen  purchased  in  advance  his  freedom  from 
Vol.  159  —  24 
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plaintiff  as  to  property  rights,  in  form,  for  $600,  which  he 
omitted  to  pay ;  that  the  marriage,  under  the  circumstances,, 
became  a  matter  of  bargain  and  sale,  rendering  the  agreement 
void  as  against  public  policy,  though  there  may  not  have  been 
any  actual  fraud  or  deception;  that  plaintiff  either  did  not 
consent  to  the  arrangement,  stated  in  the  instrument  signed  by 
her,  or  her  consent  was  obtained  under  such  circumstances  as 
to  render  it  nugatory ;  and  that  there  was,  in  reality,  no  such 
antenuptial  pecimiary  provision  as  is  contemplated  by  sec* 
2169,  Stats. 

The  following  not  covered  significantly,  if  at  all,  by  the  find- 
ings, appears  by  the  evidence :  Both  parties  were  past  the  me- 
ridian of  life  when  the  marriage  took  place.  Each  had  been 
previously  piarried  and  been  divorced.  He  was  fifty-three 
years  of  age  and  had  a  son  twenty-four  years  old.  She  was 
forty-nine  years  of  age  and  the  miother  of  five  children,  three 
being  of  full  age  and  the  others  seventeen  and  fifteen  years  of 
age  respectively.  The  parties  were  in  substantially  the  same 
station  in  life.  They  were  quite  equal  in  intelligence  and 
freedom  from  dependence  upon  entering  into  marriage  rela- 
tions. There  was  no  effort  on  the  part  of  Mr.  Bibelhausen  te 
obtain  the  signature  of  plaintiff  to  the  contract  against  her 
will.  When  she  visited  the  lawyer's  oflBce  to  sign  it  she  knew 
the  purpose  of  the  visit.  The  lawyer  who  drafted  the  paper 
was  a«ireputable  member  of  the  legal  profession  and  did  noth- 
ing to  induce  plaintiff  to  execute  the  paper.  He  read  it  to  her^ 
she  was  made,  as  he  supposed,  to  know  what  it  meant,  and 
signed  it  without  coercion,  but  with  the  understanding  that  it 
was  essential  in  order  to  have  the  contemplated  marriage  take 
place. 

For  the  appellants  there  was  a  brief  signed  by  Eberlein  (6 
Eberle'ni,  attorneys,  and  H,  0,  Bidh,  guardian  ad  litem  for 
Esther  C,  Bibelhausen  and  Boy  J.  Bibelhausen,  and  oral  arga* 
ment  bv  A  Tbert  S.  Larson. 

P.  J,  ^Y inter  <&  E.  Y.  Weii^er,  for  the  respondent 
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Mabshatx,  J.  It  is  somewhat  difficult  to  discover  the  exact 
logic  of  the  court's  conclusions.  It  is  claimed,  aud  not  denied, 
that  the  findings  were  prepared  by  counsel  for  the  prevailing 
party.  There  is  evidence  of  that  in  the  amount  of  unneces- 
sary matter  contained  therein  and  a  somewhat  nonjudicial  form 
of  expression  which,  to  my  mind,  takes  very  largely  from  the 
respect  which  findings  of  fact,  judicially  and  judiciously  pre- 
pared, are  entitled  to  have.  If  counsel  are  permitted  to  draw 
the  findings  and  choose  the  language  with  which  to  clothe  a 
judicial  determination,  I  suggest  that  the  most  careful  atten-^ 
tion  should  be  devoted  to  the  work  to  avoid  giving  the  result  a 
partisan  and  nonjudicial  cast. 

The  learned  court  characterized  the  agreement  as  making 
the  marriage  state  a  matter  of  bargain  and  sale,  as  if  the  ante- 
nuptial contract  were  void  as  matter  of  public  ^policy,  or  at 
least,  to  be  avoided  if  practicable,  rather  than  sustained.  The 
fact  that  there  were  mutual  promises  of  marriage  preceding 
an  arrangement  as  to  property  matters,  was  given  special  sig- 
nificance. That  is  commonly  the  case.  It  does  not  constitute, 
even  a  badge  of  fraud,  much  less,  in  itself,  ground  for  declar- 
ing a  contract  void  as  contrary  to  public  policy. 

While  it  is  true  that  the  circumstances  characterizing  the 
making  of  an  antenuptial  contract,  where  there  is  anything 
suggesting  unfairness  in  the  property  provision,  are  to  be  scru- 
tinized with  care  and  the  agreement  held  void  if  it  was  not 
freely  and  understandingly  entered  into,  to  challenge  validity 
is  to  allege  fraud  and  that  the  instrument  was  the  result  there- 
of. In  such  a  case  the  burden  to  establish  fraud  is  on  the  party 
alleging  it,  and  such  burden  can  only  be  efficiently  lifted  by 
clear  and  satisfactory  evidence.  The  mutual  intentions  of  the 
parties,  in  such  circumstances,  are  just  as  binding  as  is  any 
other  agreement.  There  is  nothing  inherently  suspicious  or 
bad  about  such  an  agreement.  The  contrary  logic  in  the  find- 
ings is  wrong  as  decidedly  shown  by  the  decisions  of  this  court. 
West  V.  Walker,  77  Wis.  557,  46  N.  W.  819 ;  Deller  v.  Deller, 
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141  Wis.  255, 124  K  W.  278;  Oesau  v.  Estate  of  Oesau,  157 
Wis.  255, 147  N.  W.  62. 

True,  an  agreement  whereby  the  future  wife  releases  her 
<;laim  to  her  right  of  dower  and  other  rights  in  the  estate  of 
her  future  husband,  must  be  free  from  fraud  or  imposition, 
and  is  to  be  regarded  with  rigid  scrutiny,  and  will  not  be  ap- 
proved where  it  appears  that  the  future  wife  was  overreached 
or  induced  by  false  representations  to  make  the  contract  But 
deception  and  false  representations  are  not  to  be  presumed 
and  found  ^vithout  evidence.  Such  characteristics  must  be 
affirmatively  established  and  clearly  so.  The  presumptions 
are  rather  against  such  reprehensible  conduct  than  the  con- 
trary, though  they  may  be  circumstantially  so  established. 
Events  which  would  so  establish  such  elements  in  case  of  a 
young  and  unexperienced  person  on  the  one  side  and  a  per- 
son of  superior  business  acumen  on  the  other,  or  where  the 
inducement  to  marriage  on  the  woman's  side  was  largely 
financial  and  companionship  in  the  marriage  relation  with  the 
home  life  were  secondary,  might  overcome  the  prima  fade  ef- 
fect of  the  executed  contract,  would  not  when  the  advantage 
of  the  latter  being  the  main  thing,  as  in  case  of  a  person  cir- 
cumstanced as  the  parties  were  in  this  case. 

As  said  in  Oesau  v.  Estate  of  Oesau,  the  overshadowing 
thing  in  dealing  with  such  a  contract  as  the  one  before  us,  is 
the  intent  of  the  parties  at  the  time  of  making, — ^whether 
their  minds  met  in  respect  to  what  was  embodied  in  the  paper^ 
and  they  executed  it  understandingly.  If  such  were  the  case^ 
the  mere  fact  that  the  agreement  was  not  as  fair  as  it  would 
seem  to  tlie  court  it  ought  to  have  been,  gives  no  warrant  for 
disturbing  it. 

Parties  have  the  same  right  to  make  such  a  contract  as  the 
one  in  question  as  to  make  any  other.  It  is  just  as  much 
within  the  protection  of  the  fundamental  law  as  any  other, 
where  there  is  no  statutory  disability.  There  is  no  interfer- 
ing unwritten  law  nor  public  policy  of  written  law  here,  con- 
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detuning  it.  On  the  contrary,  the  statute  recognizes  the  right 
to  make  such,  and  merely  regulates  exercise  of  the  right  for 
purposes  of  conservation  and  fairness.  Sec.  2169,  Stats. 
Decisions  made  here  and  there  casting  discredit  on  efforts  of 
the  kind,  do  not  voice  the  prevailing  judicial  sentiment,  nor 
that  of  this  court.  In  Oesau  v.  Estate  of  Oesau,  supra,  the 
court  said : 

"There  is  nothing  inherently  suspicious  about  antenuptial 
contracts.  They  are,  in  the  absence  of  unfair  characterizing 
circumstances,  to  be  regarded  with  favor  rather  than  disfavor. 
In  general,  the  burden  is  upon  the  one  impeaching  such  a 
contract  to  support  the  claim  of  invalidity  rather  than  upon 
the  adversary  to  support  the  contrary.  If  there  is  anything 
about  such  an  instrument,  considering  all  the  circumstances, 
indicating  that  the  intended  wife  had  been  unduly  influenced 
to  make  it,  that  will  overcome  its  prima  facie  validity,  so  as 
to  require  the  person  asserting  the  contrary  to,  at  least,  re- 
istore  such  character." 

That  expression  was  based  on  principle  and  authority,  as 
the  following  illustrations  of  many  which  might  be  given, 
will  abundantly  show : 

In  Kennedy  v.  Kennedy,  150  Ind.  636,  50  N.  E.  756,  the 
contention  was  made,  as  here,  that  the  contract  was  void  be- 
cause not  answering  to  the  technical  requirements  of  a  joint- 
ure under  the  statute  requiring  conveyance  to  an  intended 
wife  of  real  estate,  to  take  as  purchaser  for  postmortem  en- 
joyment. The  statute  was  similar  to  ours.  The  court  re- 
sponded, in  terms  or  effect,  to  the  claim  that  the  instrument 
did  not  satisfy  the  statute : 

"The  case  ...  is  not  one  of  a  settlement  or  jointure  under 
the  statute,  but  is  simply  an  antenuptial  contract.  .  .  .  The 
right  of  an  adult  intended  husband  and  wife  in  contemplation 
of  marriage,  to  intercept  a  statutory  line  of  descent,  or  the 
rights  conferred  by  law,  and  substitute  by  contract,  or  agree- 
ment, a  rule  of  inheritance  of  their  own  creation,  by  which 
their  respective  rights  in  the  property  of  each  other  may  be 
measured  or  determined,  is  a  well  settled  principle.  .  .  •  In 
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fact,  no  principle  seems  to  be  more  firmly  settled  at  the  pres- 
ent time  than  that  an  adult  woman,  before  her  marriage,  may 
bar  her  legal  rights  in  her  husband's  estate  by  her  agreement 
to  accept  a7iy  other  provisions  in  lieu  thereof." 

Note  the  language  "any  other  provisions." 

"And  such  an  agreement  will  be  upheld  and  enforced  by 
the  courts  in  the  absence  of  fraud  or  imposition  upon  her,  and 
where  it  may  be  said,  under  the  particular  circumstances,  that 
it  is  not  imconscionable.  .  .  .  The  rule  by  which  we  must 
be  controlled  in  the  interpretation  of  this  contract  is  that 
which  is  applicable  to  any  other  contract.  ...  It  must  be 
considered,  not  in  fragments,  but  as  an  entirety,  and  the  in- 
tention of  the  parties  ascertained  through  the  words  they  have 
used.  To  ascertain  their  intention,  regard  should  be  had  to 
the  character  of  the  instrument,  the  condition  of  the  parties, 
and  the  object  which  they  had  in  view." 

The  same  court  in  Bufftngton  v.  Buffington,  151  Ind.  200, 
51  N.  E.  328,  said: 

"Antenuptial  contracts  are  not  in  such  disfavor  as  to  re- 
quire rigid  construction.  On  the  contrary,  they  are  favored 
by  the  law  as  promoting  domestic  happiness  and  adjusting 
.property  questions  which  would  otherwise  often  be  the  source 
of  fruitful  litigation." 

No  formality  is  required,  and  the  purpose  of  construction 
is  to  ascertain  and  give  effect  to  the  intention  of  the  parties. 

The  same  sentiment  was  expressed  by  Judge  Elliott  in 
McNutt  V.  McNutt,  116  Ind.  645,  19  N.  E.  116,  adding: 

"The  truth  is,  it  is  exceedingly  difficult  to  imagine  why,  in 
any  case  where  there  is  no  fraud,  courts  should  displace  the 
judgment  of  contracting  parties  and  substitute  their  own.  No 
persons  in  the  world  can  so  well  and  so  justly  judge  as  the 
contracting  parties  themselves,  and  it  is  only  in  the  strongest 
and  clearest  casos  that  courts  should  disregard  their  judgment, 
and  never  where  there  is  neither  positive  wrong  nor  a  fraud." 

To  the  same  effect  are  the  following,  among  many  at  hand : 
Barth  v.  Lines,  118  111.  374;  McGee  v.  McGee,  91  111.  648; 
Weaver  v.  Weaver,  109  111.  226 ;  Naill  v.  Maurer,  26  Md. 
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532;  Jenkins  v.  Uoli,  109  Mass.  261;  Freeland  v.  Freeland, 
128  Mass.  509;  Andrews  t\  Andrews,  8  Conn.  79;  14  Cyc 
939. 

The  fact  that  some  judicial  sayings  are  contrary  to  the 
foregoing  does  not  make  the  law.  It  is  the  prevailing  rule, 
in  general,  if  reasonable,  which  should  be  taken  as  the  un- 
written law,  and  must  be,  when  incorporated  into  our  system 
of  jurisprudence  by  considerate  adjudication. 

Our  statutes,  sees.  2167  to  2171,  are  similar  to  those  in 
most  states.  Sees.  2167  and  2169,  providing  for  what  is 
commonly  denominated  '*legal  jointure,"  should  not  be  con- 
fused with  the  right  to  make  a  mere  antenuptial  agreement 
settling  i)roperty  matters  by  treaty,  before  marriage.  That 
riglit  existed  before  the  statute  and  was  not  taken  away  there- 
by, but  rather  recognized  and  encouraged.  Failure  to  appre- 
ciate this  has  made  it  necessary  for  many  courts  to  deal  with 
the  subject  as  indicated  in  the  cases  cited.  This  is  deduced 
from  the  weight  of  authority  in  the  text  of  Cyc.  cited :  "The 
provisions,  of  a  statute  that  a  jointure  is  a  bar  of  dower  do 
not  ordinarily  deprive  an  intended  wife  of  the  power  to  bar  her 
dower  by  any  other  form  of  antenuptial  contract."  14  Cyc. 
940.  That  is,  of  course,*  provided  regulations  as  to  execution 
are  complied  with. 

There  is  no  reason  now,  if  there  were  in  former  times,  for 
judicially  creating  a  disability  to  settle  property  matters  by 
antenuptial  contract,  in  view  of  the  common-law  disability  of 
women  as  to  business  matters  having  been  substantially  re- 
moved, leaving  her  as  free  in  that  field  as  if  not  married. 
Under  our  present  system  of  written  law,  a  married  woman 
is  given  an  individuality  of  her  own, — in  some  respects  of 
greater  significance,  as  to  property,  than  that  of  her  husband. 
No  less  freedom  of  action  should  be  accorded  to  the  woman 
candidate  for  marriage. 

'The  statutes  of  most  of  the  states  now  make  the  wife  as 
free  and  independent  in  the  control  of  her  property  as  the 
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husband  is  in  the  control  of  his  property.  As  a  result  of  this 
legislation,  the  tendency  of  the  modern  decisions  is  to  uphold 
antenuptial  contracts  made  fairly  and  without  fraud  by  adult, 
single  women."     Barth  v.  Lines,  118  IlL  374. 

And  that  is,  especially,  true  where  the  parties  to  the  con- 
tract were  advanced  in  years,  had  been  married  before,  and 
the  second  marriage  was  largely  a  business  arrangement  to 
secure  a  h6me. 

It  is  suggested  that  sec.  2169,  Stats.,  which  recognizes  the 
right  to  make  an  antenuptial  contract  by  using  the  term  which 
is  a  mere  recital  of  the  common  law,  "any  pecuniary  provision 
which  shall  be  made  for  the  benefit  of  an  intended  wife,"  etc., 
created  a  disability  to  make  such  a  contract  without  an  ade- 
quate provision  for  support  of  the  wife  after  the  decease  of 
the  husband.  Such  has  not  been  the  rulings  of  courts,  in 
general,  if  at  all,  under  similar  statutes.  They  are  to  the  ef- 
fect that  such  statutes  do  not  change  the  law  and  only  -con- 
template a  consideration  sufficient  to  avoid  any  presumption 
of  fraud  from  the  meagerness  or  want  of  it,  and  to  make  a 
substantial  basis  for  the  release  of  marital  property  rights. 
Anything  which  answers  to  the  call  for  a  "provision,"  is  suflS- 
cient.  Barth  v.  Lines,  supra;  Andrews  t?.  Andrews,  8  Conn. 
79 ;  Wentworth  v.  Wentworth,  69  Me.  247. 

Where  both  parties  have  property  and  it  is  stipulated  that 
each  shall  retain  the  individual  possession  with  all  rights  the 
same  as  if  unmarried,  that  is  sufficient  as  held  in  Oesau  r.  Es- 
tate of  Oesau,  157  Wis.  255,  147  N.  W.  62,  and  cases  hereto- 
fore cited.  Even  if  the  pecuniary  consideration  named  shall 
not  have  been  paid,  if  there  is  in  fact  an  obligation  to  pay, 
that  is  sufficient.  Where  there  is  neither  payment  nor  obli- 
gation to  pay  a  different  rule  might  well  apply.  Freeland  v. 
Freeland,  128  Mass.  509. 

This  court  dealt  with  the  subject  of  "provision"  when  used 
in  a  statute  as  a  condition,  in  In  re  Donges's  Estate,  103  Wis. 
497,  79  N.  W.  786.     Anything  of  value  given  as  a  provision 


Digitized  by 


Google 


12]  JANUARY  TERM,  1915.  377 

Blbelhausen  v.  Bibelhausen,  159  Wis.  365. 

satisfies  the  technical  requirement.  Michigan,  Illinois,  and 
many  other  states,  hold — ^in  harmony  with  courts  dealing 
with  the  particular  class  of  situations — that  any  provision 
which  the  adult  agrees  to  accept  is  a  "provision."  That  sat- 
isfies all  requisites  of  validity.  Whether  the  provision  is  so 
meager  or  so  characterized  as  to  raise  an  inference  of  fraud,  is 
another  question. 

The  learned  court  held  that  the  contract  in  question  was 
within  sec.  2170,  making  validity  of  the  agreement  depend- 
able upon  assent  to  be  bound  by  it  having  been  given  after 
the  death  of  the  husband.  No  reason  is  perceived  for  that 
holding.  If  plaintiff,  without  eflScient  fraud,  assented  to  the 
agreement — as  she  prima  facie  did  by  the  fact  of  her  having 
signed  it,  she  is  bound  thereby.  If  she  did  not  so  assent,  it 
is  void  for  the  fraud.  The  statute  does  not  deal  with  such  a 
contract  as  the  one  here. 

So  it  seems  that  the  entire  logic  of  the  legal  conclusions 
complained  of,  is  very  infirm.  There  is  no  finding  that  the 
making  of  the  instrument  was  characterized  by  fraud.  The 
court  rather  so  suggested  in  the  opinion.  Iso  misrepresen- 
tation as  to  property  or  otherwise,  was  claimed  or  proved. 
There  was  no  proof  that  respondent  did  not  voluntarily  make 
the  agreement  The  evidence  is  that  the  paper  was  read  to 
her,  that  she*  was  probably  made  to  understand  its  contents, 
and  doubtless  understood  fully  its  object  and  agreed  to  it. 
Care,  ex  industria,  was  exercised  to  see  that  ^he  was  not  im- 
posed upon.  The  attorney,  who  supervised  the  matter,  testi- 
fied: 

"I  prepared  the  instrument  and  got  them  married.  I  be- 
lieve Mr.  Bibelhausen  came  here  about  half-past  8  in  the 
morning  alone.  He  came  up  there  and  asked  me  to  prepare 
this  jointure.  He  gave  me  the  terms.  Then  she  came  up 
with  him  to  sign  it.  My  recollection  is  that  I  read  it  over 
to  her.  I  am  satisfied  she  knew  what  she  was  doing.  It  is 
my  practice  to  satisfy  myself  before  taking  an  acknowledg- 
ment that  the  parties  understand  and  know  the  contents  of 
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the  instrument.  I  did  that  in  this  case.  As  I  remember, 
the  instrument  was  fully  explained  and  read  over  to  the  par- 
ties. This  is  the  form  we  used  at  the  time  and  have  used  a 
number  of  times  since,  where  the  formal  consideration  is 
named  and  where  it  simply  says  it  has  been  paid." 

He  further  testified  that  there  was  no  money  paid  in  his 
presence ;  that  after  the  instrument  was  executed  he  assisted 
the  parties  to  obtain  a  special  permit  to  get  married  and  then 
accompanied  them  to  the  St.  Charles  Hotel  where  Judge 
Neelen  performed  the  marriage  ceremony.  There  was  no 
other  evidence  of  the  circumstances  leading  up  to  the  making 
of  the  paper  or  characterizing  its  making,  or  that  any  fault 
was  found  with  it  by  reason  of  nonpayment,  at  the  time  of 
its  execution  or  theretofore,  of  the  $500. 

During  the  lifetime  of  Mr.  Bibelhausen  respondent  made 
no  complaint.  The  whole  course  of  events  suggests,  clearly, 
that  she  willingly  made  the  paper  because  she  wanted  to  enter 
into  the  marriage  relation  with  Mr.  Bibelhausen  without. any 
particular  reference  to  prospective  property  advantages. 

Evidently  $500  was  to  be  paid  as  respondent's  share  of 
Mr.  Bibelhausen's  estate.  The  agreement  must  be  viewed 
from  the  aspect  of  things  when  it  was  made.  Then  the  de- 
ceased had  very  little  property.  If  it  be  valid  it  constitutes 
an  obligation  against  the  estate.  The  expression,  in  form,  of 
present  payment,  withdut  explanation,  is  an  inadvertency, 
probably  caused  by  use  of  a  form  without  inquiring  into  the 
circumstances.  Evidently,  what  Mr.  Bibelhausen  intended 
to  do,  was  to  take  a  release  and  preserve  his  existing  right  to 
control  and  dispose  of  his  property  by  will  or  deed  as  he 
might  see  fit,  in  consideration  of  $500,  either  to  be  paid  when 
his  intended  wife  desired,  or  out  of  his  estate,  and,  the  agree- 
ment having  been  fully  executed,  except,  possibly,  payment 
of  the  money,  it  is  not  impeachable  under  our  statutes  of 
fraud. 

The  circuit  court  misapprehended  the*  law  by  holding  that 
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the  instrument  was  untainted  with  fraud,  yet  merely  because 
of  the  consideration  not  having  been  paid,  that  it  is  within 
sec  2170,  Stats.,  dealing  with  jointures  properly  executed 
but  not  assented  to  by  the  intended  spouse  at  the  time  of 
execution  or  during  the  lifetime  of  the  husband,  and  holding 
that  the  consideration  could  be  impeached  for  the  purpose  of 
evading  the  agreement.  As  we  have  seen,  the  instrument 
is  not  within  the  statute,  which  contemplates  a  conveyance 
made  by  the  intended  husband  and  not  assented  to  by  the  in- 
tended wife.  This  is  a  release  of  prospective  advantages,  as- 
sented to  by  the  intended  wife.  There  can  be,  as  before  in- 
dicated, no  question  as  to  her  efficient  assent  except  upon  the 
ground  of  utter  invalidity  because  of  fraud,  of  which  there  is 
no  evidence. 

It  is  elementary  that,  in  determining  the  intent  embodied 
in  an  instrument,  it  is  to  receive  a  construction,  if  practicable, 
which  will  sustain  it  and  render  it  reasonable,  rather  than  one 
which  will  defeat  or  render  it  unreasonable.  It  is  also  further 
elementary  that,  in  the  absence  of  fraud,  neither  inadequacy 
nor  failure  to  pay  the  consideration  named  in  a  specialty, 
can  be  contradicted  for  the  purpose  of  defeating  it.  The 
consideration  may  be  explained.  It  may  be  sho^vn  to  be 
other  than  stated.  It  may  be  shown  to  have  been  partly  paid 
only,  or  not  paid  at  all,  without  any  effect  upon  the  validity 
of  the  instrujnent.  If  partly  or  wholly  unpaid,  the  instru- 
ment, under  the  circumstances,  will  be  construed,  as  contain- 
ing a  promise,  by  implication,  to  pay,  which  may  be  enforced. 
Those  principles  are  so  firmly  entrenched  in  the  unwritten 
law,  and  so  fully  demonstrate  that  the  decision  complained  of 
is  wrong,  so  far  as  based  on  the  mere  nonpayment  of  the  $500, 
that  lengthy  discussion  of  the  matter  is  needless.  The  fol- 
lowing, including  authorities  cited  by  appellant's  counsel, 
fully  cover  all  phases  of  the  subject:  3  Washb.  Real  Prop. 
(6th  ed.)  §  2281;  2  Devlin,  Deeds  f3d  ed.)  §  834;  13  Cyc. 
635;  Jones,  Ev.  (2d  ed.)  §  470  (477).     Cases  referred  to  in 
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the  notes  to  these  citations:  Haslam  v.  Jordan,  104  Me.  49, 
70  Atl.  1066;  Spence  v.  Central  Ace.  Ins.  Co.  236  111.  444, 
86  N.  E.  104;  McGee  v.  Allison,  94  Iowa,  527,  63  N.  W. 
322;  Luckhart  v.  Luckhart,  120  Iowa,  248,  94  N.  W.  401; 
Maxwell  v.  McCaU,  145  Iowa,  687,  124  X.  \V.  760. 

The  precise  principles  last  discussed  do  not  appear  to  have 
been  heretofore  a  matter  of  adjudication  in  this  court,  though 
they  are  so  well  established  that,  it  is  probable  they  have  been 
applied,  to  a  more  or  less  extent,  in  many  instances.  The 
general  doctrine  as  to  such  unilaterally  executed  documents 
as  the  one  before  us,  will  be  found  stated,  frequently,  in  sub- 
stance, that  the  mention  of  a  consideration,  in  an  instrument 
executed  by  the  party  to  whom  it  purports  to  have  moved  for 
the  thing  conveyed,  and  the  formal  receipt,  are  mere  recitals, 
not  contractual  in  character,  and  may  be  explained  or  varied ; 
but  not  so  as  to  vary  or  defeat  the  instrument  for  the  purpose 
for  which  it  was  given.  As  to  such  purpose,  and  that  only, 
in  the  absence  of  efficient  fraud,  the  person  executing  the 
paper  is  estopped  from  contradicting  the  recital,  Hannan  v. 
Oxley,  23  Wis.  619 ;  Morgan  v.  South  Milwaukee  Lake  View 
Co,  97  Wis.  275,  72  N.  W.  872 ;  Mueller  v.  Cook,  126  Wis 
504,  105  K  W.  1054;  Jost  i\  Wolf,  130  Wis.  37,  110  N.  W. 
232;  III  8.  Co,  v,  Paczocha,  139  Wis.  23,  119  X.  W.  550. 
Thus  concisely  the  rule  is  stated  in  Jost  v.  Wolf: 

"The  recital  that  there  has  been  paid  a  consideration,  anc 
what  that  consideration  was,  is  merely  a  statcMiient  of  a  faci 
theoretically  necessary  to  exist  in  order  that  the  conveyance 
might  take  effect,  but  which  early  became  practically  a  mere 
immaterial  fiction  by  reason  of  the  rule  that  the  grantor's  seal 
raised  a  conclusive  presumption  of  a  consideration  suflBcient 
to  support  the  instrument.  Hence  one  cannot  deny  existence 
of  some  consideration  in  order  to  defeat  the  conveyance.  To 
that  end,  however,  the  correctness  of  the  recital  was  and  is 
wholly  immaterial,  and  the  authorities,  practically  without 
exception,  recognize  that  it  binds  no  one  as  to  its  correctness, 
but  may  be  proved,  aliunde,  to  have  been  greater  or  less  or 
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different  in  character,  as  property  or  services  instead  of 
money,  and  the  like,  so  long  as  it  is  not  inconsistent  with  the 
existence  of  some  consideration  to  support  the  conveyance.'' 

The  doctrine  above  discussed  was  applied  in  Maxwell  v. 
McCaLl,  145  Iowa,  687,  124  K  \V.  760,  precisely  as  it  has 
been  suggested  here,  this  being  the  expression  of  the  court  on 
the  subject: 

"The  deed  recites  a  consideration  of  $100.  This  sum  was 
not  in  fact  paid.  ...  It  is  well  settled  that  the  recitals  of 
consideration  in  a  deed  may  be  explained  by  parol  evidence. 
It  may  be  sho\^Ti  that  the  consideration  was  either  greater  or 
less  than,  or  different  in  form  from,  that  stated  in  the 
deed.  .  .  .  Notwithstanding  this  liberal  rule  concerning  the 
consideration,  it  is  also  well  settled  that  it  is  not  competent 
to  contradict  the  deed  to  the  extent  of  showing  there  was  no 
consideration  for  the  purpose  of  defeating  the  instrument,  in 
the  absence  of  fraud  or  mistake.  It  is  to  be  noted  further 
thai  a  recital  of  a  consideration  in  a  deed  makes  a  prima  facie 
agreement  on  the  part  of  the  grantee,  in  accepting  the  deed, 
to  pay  such  consideration  aud  he  may  be  sued  therefor." 

Now,  assuming  that  the  evidence  is  sufficient  to  support  the 
finding  of  fact  that  the  consideration  of  $500  was  not  actually 
handed  respondent  at  the  time  the  antenuptial  agreement  was 
made,  or  thereafter  within  the  lifetime  of  Mr.  Bibelhausen,  it 
does  not,  of  itself,  render  such  agi-eement  void  or  affect  it  in 
any  way  as  a  surrender  of  marital  rights  in  his  property.  It 
is  doubtful  whether  the  mere  evidence  of  respondent  that  she 
never  had  $500  at  one  time,  or  the  want  of  written  evidence 
that  such  amount  was  parted  with  by  Mr.  Bibelhausen,  or 
other  mere  circumstances  relied  on,  are  sufficient  to  overturn 
the  prima  facie  effect  of  the  paper,  which  should  stand  except 
in  face  of  clear  and  satisfactory  evidence.  For  aught  that  ap- 
pears respondent  might  have  expressly  deferred  payment,  or 
left  the  money  in  the  hands  of  Mr.  Bibelhausen  for  her  use, 
or  it  may  have  been  the  imderstanding  that  payment  should 
wait  upon  his  death  or  the  contingency  mentioned  in  the 
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paper;  or  the  sum  of  $500  might  have  been  a  mere  money 
measurement  of  something  of  a  different  character  which  waa 
the  real  consideration.  We  cannot  tell,  because  death  has 
closed  the  mouth  of  one  of  the  parties  to  the  transaction  and 
the  law  has  closed  that  of  the  other.  The  circuit  judge  rather 
unfavorably  reflected  on  this  statutory  rule.  The  rule  should 
not  be  looked  upon  with  disfavor,  nor  should  a  presumption 
of  fraud  be  indulged  in  to  avoid  its  effect.  It  is  quite  as  im- 
portant not  to  blacken  the  character  of  the  dead,  as  to  con- 
serve the  interests  of  the  living.  The  settled  law  should  not 
be  disturbed  nor  overlooked  for  either  purpose.  The  pre- 
sumption, in  the  absence  of  evidence  to  the  contrary,  should 
be  indulged  in  that,  if  the  consideration  of  $500  was  not 
paid,  there  was  some  understanding  in  respect  to  the  matter 
consistent  with  the  recital.  The  most  natural  presumption 
is,  if  the  court  below  decided  rightly  at  this  point,  that  the 
deceased  retained  the  money  for  respondent,  at  her  request, 
and  as  her  trustee,  possession  of  it  to  wait  upon  some  future 
event  which  could  not  be  postponed  later  than  the  postmortem 
distribution  of  Mr.  Bibelhausen's  estate. 

The  court  assumed  to  pass  upon  the  question  of  when  the 
period  would  expire  for  respondent  to  take  under  the  will  or 
under  the  instrument  in  question.  That  assumption  arose 
from  the  erroneous  idea  that  the  agreement  was  within  sec. 
2170,  relating  to  provisions  made  before  marriage,  not  as- 
sented to  by  the  intended  wife,  or  made  afterward  with  such 
consent.  This  was  neither.  Therefore  sec.  2172,  fixing  the 
time  for  election  at  one  year  after  filing  of  the  petition  for 
settlement  of  an  estate,  does  not  apply,  nor  does  ch.  394,  Laws 
of  1913,  providing  (sub.  2,  sec.  2172a,  Stats.  1913)  that  the 
period  occupied  in  judicially  contesting  the  validity  of  the 
provision  characterized  by  the  right  of  election,  shall  not 
count  in  the  time  fixed  therefor,  change  the  situation.  We 
may  well  say,  in  passing,  that,  since  there  is  no  contest  of  the 
validity  of  a  will  involved  in  this  case,  the  time  for  election 
as  to  the  particular  will,  is  governed  by  sec.  2172  and  expired 
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in  one  year  after  filing  of  the  petition  for  its  probate,  viz. 
November  29,  1913.  Moreover,  it  is  considered  that,  in  any 
«vent,  the  rights  of  respondent  became  fixed  at  the  time 
Mr.  Bibelhausen  died.  They  could  not  be  changed  thereafter 
any  more  to  her  advantage  than  to  her  prejudice.  The  bene- 
ficiaries then  became  absolutely  entitled  to  the  estate,  accord- 
ing to  the  terms  of  the  will,  subject  to  such  rights  as  existing 
law  afforded  respondent.  That,  to  all  intents  and  purposes, 
was  incorporated  into  the  will  and,  as  an  entirety,  made  a 
legal  and  binding  disposition  of  the  estate. 

Some  question  is  raised  as  to  the  validity  of  the  marriage 
between  respondent  and  Mr.  Bibelhausen,  because  in  the  di- 
vorce proceedings  between  respondent  and  her  first  husband, 
jurisdiction  to  render  the  judgment  was  referable  to  an  order 
of  publication  directing  the  summons  to  be  published  in  a  par- 
ticular newspaper  "for  not  less  than  once  a  week  for  six 
weeks,"  using  the  words  of  the  statute.  It  is  suggested  that 
since  the  statute  requires  such  a  summons  to  be  published  for 
such  length  of  time  as  shall  be  deemed  reasonable,  "not  less 
than  once  a  week  for  six  weeks,"  it  is  vital  to  have  the  precise 
period  of  publication  specified.  That  is  extremely  technical. 
Strict  compliance  with  the  statute,  does  not  preclude  reason- 
able compliance,  within  a  sensible  meaning  of  language,  being 
sufficient.  WTiile  it  may  be  well  to  specify  the  preci.^e  time 
for  a  publication,  as  in  the  form  to  which  reference  is  made 
by  counsel,  the  words  "not  less  than  six  weeks,"  used  in  the 
order,  plainly,  fixed  the  period  of  publication  at  six  weeks, 
though  additional  publications  would  not  affect  the  validity 
of  the  service  in  such  a  case. 

The  rule  must  be  recognized  that  an  efficient  presumption 
of  fraud  in  obtaining,  by  an  intended  husband,  a  release  from 
his  intended  wife  of  marital  rights  in  the  future  husband's 
property,  may  arise  from  a  manifestly  inadequate  pecuniary 
provision  in  lieu  thereof.  That  is  a  companion  to  the  rule 
that  marriage  itself,  under  some  circumstances  at  least,  is  a 
auflScient  consideration  to  support  the  contract.     A  sufficient 
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eonsideration  is  one  thing,  and  such  an  unreasonable  consider- 
ation as  to  appear  manifestly  unfair  and  call  for  explanation, 
is  another.  The  latter  may  so  far  impeach  an  otherwise  valid 
antenuptial  contract  as  to  defeat  it  on  the  ground  of  fraud, 
unless  the  prima  facie  case  thus  made  against  the  instrument 
is  sufBciently  rebutted  as  to  leave  the  proof  of  deception  or 
undue  influence  not  sufficiently  probative  to  rise  to  the  dignity 
of  that  clear  and  satisfactory  proof,  essential  to  convict  one 
of  having  perpetrated  a  fraud. 

The  question  last  suggested  does  not  seem  to  have  received 
attention  of  the  trial  court  That  it  was  unappreciated  seems 
clear  from  the  circumstance  that  the  court  suggested,  upon 
proof  being  offered  respecting  the  property  of  Mr.  Bibel- 
hausen at  the  date  of  the  agreement,  that  it  was  quite  imima- 
terial.  There  was  an  offer  to  prove  that  he  spent  most  of  his 
money  in  getting  a  divorce  and  had  left  only  a  building  in  the 
city  of  Shawano,  used  for  a  saloon  business,  and  some  little 
machinery, — and  the  evidence  was  rejected.  It  must  be  as- 
sumed, that  the  offered  evidence  would  have  established  what 
was  claimed,  supporting  the  presumption,  nothing  appearing 
to  the  contrary,  that  the  money  consideration  named  in  the 
agreement,  was  not  grossly  unfair  in  view  of  all  the  circum- 
stances. 

The  circumstances  referred  to,  include  many  things  be- 
sides the  property  possessed  by  the  intended  husband ;  among 
them,  the  age  of  the  parties,  their  position  in  life,  the  reason- 
able expectations  of  a  pecuniary  nature  surrendered,  based  on 
present  possessions,  the  ability  of  the  intended  husband  to  ac- 
quire property,  his  habits,  his  family,  the  needs  of  the  in- 
tended wife,  having  regard  for  her  age,  her  family  supports 
and  burdens,  whether  the  prospective  property  advantages 
were  of  little  consequence,  and  the  companionship  and  home 
life  in  the  family  relations  were  the  real  inducement  to  mar- . 
riage  without  thought  of  property  advantages. 

Applying  the  foregoing,  the  money  consideration  named  in 
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the  agreement  does  not  appear  so  small  as  to  overcome  its, 
otherwise,  prima  facie  fairness,  and  raise  an  efficient  infer- 
ence of  fraud. 

The  fact  that  respondent  testified  that  when  she  signed  the 
instrument  she  did  not  know  what  was  in  it,  counts  for  little, 
in  face  of  the  presumption  to  the  contrary,  the  entire  absence 
of  proof  that  any  artifice  was  used  to  prevent  her  from  know- 
ing its  contents,  and  the  clear  testimony  that  the  paper  was 
explained  to  her  before  she  signed  it  and  she  made  no  com- 
plaint about  it  until  some  eleven  years  had  expired  and 
Mr.  Bibelhausen  had  passed  away.  She  was  conscious,  all 
the  time,  of  its  existence.  For  some  two  years  it  had  been  a 
matter  of  public  record,  and  its  general  effect  she  must  have 
known.     Indeed,  there  is  no  evidence  that  she  did  not 

We  may  say,  in  passing,  that  it  is  not  clear  whether  re- 
spondent's evidence  which  had  to  do  with  the  transaction  at 
the  time  she  signed  the  instrument,  was  intended  to  be  ex- 
cluded. It  was  closely  connected  with  proper  rulings  to  that 
effect,  made  after  a  question  had  been  answered,  or  partly  so. 
But,  giving  what  she  said  all  the  effect  which  it  could  fairly 
have,  it  does  not  prove  want  of  knowledge  of  the  purpose  and 
substance  of  the  paper ;  but  does  indicate  that  she  was  indiffer- 
ent as  to  the  pecuniary  matter,  incident  to  the  proposed  maiv 
riage,  and  was  intent  only  upon  the  other  advantages  of  the 
marriage  state.  Considering  her  family  of  children,  nearly 
all  of  earning  capacity,  and  her  property,  she  appears  to  have 
been  on  about  an  even  plane  with  ^Mr.  Bibelhausen.  Both 
being  divorcees,  each  with  a  grown-up  family,  children  of  the 
prospective  marriage  not  probably  to  be  expected,  the  intended 
husband  past  the  better  part  of  an  ordinary  business  life  with- 
out having  accumulated  property  of  any  consequence, — the 
pecuniary  consideration  does  not  look  strikingly  unfair,  if  un- 
fair at  all.  Subsequent  conduct  in  such  a  case  may  be  consid- 
ered. That  is  well  illustrated  by  Smith's  Appeal,  115  Pa. 
St.  319,  8  Atl.  582,  where  the  intended  wife  was  given  about 
Vol.  159  —  25 
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$12,500  out  of  about  $179,000 ;  but,  on  account  of  after- 
acquired  property  of  some  over  $200,000,  $15,000  more  was 
given  by  will.  In  view  of  such  testamentary  treatment  it  was 
held  that  there  was  no  presumption  of  fraud  arising  from  the 
smallness  of  the  first  provision. 

In  this  case  the  great  bulk  of  the  property  possessed  by 
Mr.  Bibelhausen  at  the  time  of  his  death  was  acquired  after 
his  marriage  with  respondent.  Instead  of  standing  on  the 
antenuptial  agreement,  wholly,  as  he  might  have  done,  and 
probably  would  have  done  had  he  harbored  a  thought  of  deal- 
ing unfairly  with  respondent,  he  provided  for  her  very  gener- 
ously, considering  the  fact  that  he  left  her  free  to  claim  pay- 
ment, as  we  shall  see  later,  of  the  $500,  if  it  had  not  been 
paid,  and  payment  of  all  other  money  held  by  him  in  trust  for 
her;  and,  further,  since  he  had  a  son  of  mature  years,  in 
whom  he  evidently,  had  great  confidence  and  for  whom  he  had 
much  respect,  and  two  grandchildren,  to  whom  he,  obviously, 
was  warmly  attached. 

Besides  leaving  respondent  unembarrassed  as  aforesaid,  on 
the  faith  of  which  she  has  filed  a  claim,  as  appears,  in  the  ad- 
ministration proceedings,  for  $2,339.56,  which  seems  to  be 
waiting  for  final  hearing  upon  the  disposition  of  this  case, — 
he  made  these  provisions  for  her :  first,  an  express  preference 
of  claims  of  creditors  over  all  devises  and  bequests;  second, 
all  his  household  furniture,  goods,  and  effects  of  every  kind 
and  description  to  have  and  to  hold  as  her  own  separate  prop- 
erty ;  third,  an  annuity  of  $15  per  month  during  her  natural 
life ;  fourth,  a  life  estate  in  the  homestead  property  free  from 
taxes,  general  or  special,  and  expense  of  insurance,  such  taxes 
and  insurance  matters  to  be  a  charire  on  his  whole  estate; 
fifth,  $500  in  trust  for  use  in  scrurins:  for  her  necessary  medi- 
cal care  and  attention;  sixth,  $100  in  trust  for  use  in  defray- 
ing her  funeral  expenses.  To  insure  the  faithful  execution  of 
such  trusts  he  made  his  son  trustee  of  his  estate.  All  things 
considered,  the  will  is  quite  a  model.  It  was  made  after  some 
nine  years  of  married  life  and  was  left  unchanged  for  the 
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period  of  some  two  years  which  elapsed  thereafter  before  his 
death.  It  evinces  the  most  perfect  satisfaction  with  the  mari- 
tal union  and  most  tender  regard  for  the  future  of  liis  com- 
panion, and  confidence  in  his  son  that  such  regard  would  be 
vindicated  to  the  end.  The  aggregate  of  the  express  bequests, 
aside  from  the  advantage  of  laying  claim  for  any  money  due 
respondent,  is  some  $5,000.  The  annuity,  use  of  the  home- 
stead, and  the  owTiership  of  the  house  belongings  would  make 
some  $400  per  year.  Respondent  was  sixty  years  old,  or 
thereabouts,  when  the  will  took  effect.  The  value,  in  prcesenti, 
of  such  an  annuity  is  around  the  sum  named,  measured  by 
the  tables  of  reputable  life  insurance  companies — or  more  than 
one  third  of  the  whole  estate.  Add  thereto  the  possibilities 
as  to  the  claim  of  respondent  yet  to  be  heard  in  county  court, 
and  somewhere  around  two  fifths  or  half  of  the  estate  may  go 
to  respondent. 

On  the  whole,  it  seems  that  respondent  acted  understand- 
ingly  when  she  made  the  agreement  in  question,  and  made  no 
mistake  in  respect  thereto  or  in  the  union  of  her  destiny  with 
that  of  the  deceased.  She  evidently  was  pretty  capable  of 
taking  care  of  her  own  affairs.  Having  reared  five  children, 
all  or  nearly  all  to  maturity,  had  many  years  of  married  life 
with  her  first  husband,  secured  a  dissolution  of  an  unsatisfac- 
tory matrimonial  contract  with  him  and,  incidentally,  ob- 
tained a  substantial  property  which  she  managed  with  her  fam- 
ily affairs, — she  must  be  regarded  as  having  been  of  more  than 
average  business  ability  for  one  in  the  station  of  the  parties 
when  she  came  to  arrange  for  the  second  union.  She,  evi- 
dently, well  knew  the  man  she  chose  to  unite  her  future  with, 
knew  generally  of  his  circumstances,  and  particularly  of  his 
family,  his  age,  and  prospects  in  life.  Moreover,  she  had  a 
daughter,  twenty-two  years  of  age,  who  was  her  constant  com- 
panion, her  confidant  and  adviser.  We  do  not  overlook  the 
finding  that  she  was  a  woman  of  little  business  experience, 
but,  as  indicated,  the*evidence  seems  to  be  to  the  contrary. 

The  fact  is  appreciated  that  the  home,  which  Mr.  Bibel- 
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hausen  80  carefully  set  aside  for  respondent  for  life,  was  dis- 
posed of  and  he  moved  into  another  house,  owned  by  him,  and 
lived  there  to  the  end.  However,  it  is  evident  that  his  pur- 
pose was  to  give  respondent  the  use  of  the  homestead  for  life 
and  probably  such  intention  persisted  to  the  end.  He  spe- 
cially remembered  his  granddaughter  by  willing  to  her  the 
homestead  he  possessed  at  the  date  of  the  will,  subject  to  the 
life  estate  in  his  wife,  and,  it  is  notable,  that,  while  such 
grandchild  was  an  object  of  such  special  regard  as  to  be  men- 
tioned in  the  will  next  to  his  wife,  and  the  other  grandchild 
was  also  generously  remembered — showing  a  purpose  to  treat 
both  alike — ^by  the  antemortem  sale  of  the  realty  described  in 
the  will,  as  the  homestead,  that  feature,  as  regards  being  ex- 
pressly covered,  drops  out,  leaving  the  granddaughter  unre- 
membered  and  respondent  also,  as  regards  the  dominant  pur- 
pose the  testator  had  in  mind  of  bestowing  upon  his  wife  a 
life  use  of  the  homestead  in  which  the  parties  lived  at  the 
end.  How  that  is  to  work  out  is  not  before  us.  We  only 
look  to  the  condition  mentioned  as  bearing  on  the  main  facts 
of  the  case. 

It  is  observed  that  counsel  claim  the  trial  court  pronounced 
the  release  void  as  against  public  policy,  because  of  the  fea- 
ture designed  to  preclude  the  intended  wife  from  having  any 
claim  on  Mr.  Bibelhausen's  estate  in  addition  to  the  stipu- 
lated $500,  in  the  event  of  a  separation  of  the  parties  after 
marriage.  If  such  be  the  case,  we  are  unable  to  discover  it 
from  the  court's  opinion,  nor  does  it  seem  to  have  support, 
as  an  original  proposition.  Counsel  point  confidently  to  the 
text  in  9  Oyc.  621,  522,  and  cases  cited.  That  relates  to 
agreements  for  separation, — another  matter  entirely. 

Counsel  also  point  to  Baum  v.  Bavin,  109  Wis.  47,  85  N". 
W.  122;  Oppcnheimer  v.  Collins,  115  Wis.  283,  91  K  W. 
690;  and  Kistler  v,  Kistler,  141  Wis.  491,  124  jST.  W.  1028. 
Neither  has  to  do  with  a  mere  release,  for  a  consideration,  of 
property  claims  upon  the  husband's  estate  in  case  of  a  separa- 
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tion.  The  first  relates  to  agreements  for  a  separation.  The 
second  to  the  status,  as  regards  creditors,  of  a  transfer  of 
property  to  the  wife  in  consideration  of  her  discontinuing  an 
action  for  divorce  and  consenting  to  continue  the  marital  re- 
lation, and  the  last  to  an  agreement  for  separation  and  prose- 
cution to  effect,  of  an  action  for  a  divorce.  Discussion  is  un- 
necessary to  show  that  neither  in  principle  nor  in  the  facts 
does  either  of  those  cases  throw  any  light  on  this  one. 
Whether  such  an  agreement  as  the  one  here  would  be  binding 
on  the  wife  in  case  of  a  separation,  need  not  be  dealt  with. 
It  is  sufficient  to  say  that  the  agreement  is  not  within  the 
principle  of  the  cited  authorities.  Such  an  agreement  might 
be  an  inducement  to  separate,  and  might  promote  continuance 
of  the  marriage  relations,  according  to  circumstances.  In 
the  particular  case,  the  added  clause  might  not  have  been 
binding  upon  the  condition  happening  requisite  to  its  vitality. 
Such  condition  did  not  happen,  and  the  particular  feature 
does  not,  necessarily,  militate  against  the  dominant  purpose 
of  the  instrument. 

We  have  now  considered  every  question  suggested  by  the 
briefs  of  counsel,  or  which  has  been  raised  in  our  delibera- 
tions, and  with  more  than  ordinary  fulness.  The  capacity  to 
make  such  contracts  as  that  in  question  is  very  valuable,  as  an 
individual  right,  and  it  is  important  to  society  that  this  should 
be  understood  and  vindicated,  while  being  carefully  guarded 
so  as  to  conserve  its  beneficent  possibilities  without  danger  of 
its  being  abused.  That  promotes  contracting,  continuance  of 
and  enjoyment  in,  the  matrimonial  relation  which  sound  pub- 
lic policy  approves  and  promotes.  To  take  away  that  right, 
or  regulate  it  destructively,  or  treat  its  exercise  with  disfavor, 
and  entry  into  the  marriage  state  would  be  efficiently  dis- 
couraged in  many  instances,  especially  in  case  of  each  of  the 
parties  concerned  having  been  married  before,  raised  a  fam- 
ily, and  being  so  advanced  in  years  that  companionship  and 
care  and  comforts  of  home  life  are  the  paramount  objects  in 
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view.  In  many  such  cases,  capacity  to  settle  in  advance,  by 
treaty,  property  matters  would  be  the  turning  point  That 
out  of  the  way,  the  matrimonial  union  would  have  efficient 
attractiveness,  which  it  is  for  the  best  interests  of  society 
should  exist  so  far  as  practicable.  The  right  to  so  contract 
is  well  nigh  as  important  as  the  right  to  make  a  will  and  is 
imder  protection  of  the  same  principle  that  guards  all  per- 
sonal rights,  subject  to  regulation  for  purposes  of  conser^'a- 
tion.  The  tendency  to  interfere  with  these  rights,  through 
failure  to  appreciate  the  inviolability  of  them,  except  where 
exercise  is  tainted  by  fraud  or  failure  to  observe  the  written 
law  as  to  manner  of  execution,  and  to  appreciate  that  fraud 
is  not  to  be  efficiently  seen  in  mere  suspicion  or  unreasonable 
inference,  or  without  substantial  tangible,  convincing  evi- 
dence of  it,  has  had  many  object  lessons  in  recent  years.  No 
matter  of  the  sort  should  be  approached  except  by  the  road  of 
legitimate  proof,  or  viewed  through  the  vista  of  mere  imagi- 
nation and  supposition  from  the  particular  disposition  of 
property,  so  long  as  it  is  one  the  disposer  had  a  right  to  make, 
and  made  it  understandingly. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  judgment  in  favor  of  defendants  as  prayed  for 
in  the  answer. 

Timlin,  J.,  dissents. 
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Olson,  Respondent,  vs.  White  Stab  Lumbeb  Company,  Ap- 
pellant 

December  10,  1914 — January  12,  1915. 

Sales:  Quantity  of  logs  delivered:  Instructions  to  jury:  Evidence: 

Memorandum. 

1.  In  an  action  to  recover  the  purchase  price  of  logs*  the  only  ques- 

tion being  whether  the  plaintiff's  or  the  defendant's  scale  of  the 
logs  was  correct,  the  court  properly  instructed  the  jury  to  that 
effect  and  that  if  they  found  the  scale  of  the  logs  as  claimed  by 
the  plaintiff  to  be  correct  they  must  find  in  his  favor  for  the  un- 
paid balance  of  the  purchase  price. 

2.  The  admission  in  evidence  in  such  case  of  a  tabulated  statement 

<tf  the  quantity  of  the  different  kinds  of  logs  delivered  by  plaint- 
iff and  the  amount  due  therefor  at  the  agreed  price,  and  the  use 
of  such  memorandum  by  a  witness  who  testified  to  the  scaling 
of  the  logs,  that  he  had  made  entry  thereof  in  a  book,  and  that 
the  items  in  the  memorandum  were  accurate,  was  not  prejudicial 
error,  it  being  clear  that  the  witness  had  personal  knowledge  of 
the  transaction  referred  to  and  that  he  testified  from  such  knowl- 
edge. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  JonN  Qoodland,  Circuit  Judge.     Affirmed. 

Action  to  recover  the  purchase  price  of  logs  sold  to  the  de- 
fendant by  the  plaintiff. 

E.  V.  Wei-ner,  for  the  appellant 

P.  J.  Winter,  for  the  respondent. 

SiEBECKEK,  J.  The  plaintiff  claims  that  he  sold  and  de- 
livered to  the  defendant  a  certain  amoimt  of  birch,  hemlock, 
basswood,  and  maple  logs  and  that  they  were  scaled  by  one 
William  Olson  and  one  Liscau;  that  the  amounts  due  there- 
for according  to  such  scales  were  respectively  $890.09  and 
$837.12.  The  defendant  claims  that  the  total  amount  due 
for  the  logs  was  $680.53  and  that  all  but  $4.20  had  been  paid, 
and  tendered  judgment  for  this  balance.  The  issue  thus  pre- 
sented by  the  pleadings  raised  the  material  issue  litigated  at 
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the  trial.  The  evidence  of  the  quantity  of  logs  delivered  by 
the  plaintiff  to.  the  defendant  was  in  conflict  and  the  court 
properly  submitted  the  issue  to  a  jury  for  determination. 
The  circuit  court  instructed  the  jury  that  "the  burden  of 
proof  rests  upon  the  plaintiff  to  establish  his  case  by  a  fair 
preponderance  of  the  evidence,"  and  directed  them  that  if 
they  found  the  scale  of  the  logs  as  claimed  by  the  plaintiff  to 
be  correct,  then  the  verdict  must  be  in  his  favor  for  the  unpaid 
balance  of  the  purchase  price,  namely,  the  sum  of  $166.64. 
After  having  deliberated  on  their  verdict  the  jury  returned 
into  court  and  inquired  of  the  court  whether  they  coidd 
change  the  amount  of  the  recovery  as  written  in  the  verdict 
submitted,  and  they  were  instructed  that  they  could  not.  A 
verdict  was  returned  for  the  plaintiff  for  the  amount  fixed  by 
the  court. 

The  court  denied  defendant's  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  and  awarded  judgment  for  the  plaint- 
iff in  the  sum  of  $166.64. 

It  is  contended  that  the  court  erred  in  its  instructions  to 
the  jury  by  directing  them  that  upon  the  issues  raised  in  the 
action  the  evidence  presented  but  the  one  inquiry,  namely, 
whether  the  plaintiff's  or  the  defendant's  scale  of  the  logs  was 
correct,  and  if  they  found  that  the  plaintiff  was  entitled  to 
recover,  then  they  must  award  him  the  sum  of  $166.64,  the 
amount  he  claimed.  It  is  plain  from  the  record  that  the  only 
controverted  question  between  the  parties  involved  the  inquiry 
of  the  actual  quantity  of  logs  the  plaintiff  had  sold  and  de- 
livered to  the  defendant.  The  court  properly  submitted  this 
to  the  jury  under  appropriate  instructions.  Under  the  evi- 
dence the  court  also  properly  informed  the  jury  of  the  cor- 
rect amount  due  plaintiff,  if  they  foimd  that  the  plaintiff's 
scale  was  accurate  and  true. 

The  defendant  urges  an  exception  to  the  admission  in  evi- 
dence of  a  tabulated  statement  of  the  quantity  of  the  differ- 
ent kinds  of  logs  delivered  by  plaintiff  and  the  amount  due 
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therefor  at  the  agreed  price.  This  tabulation  was  used  as  a . 
memorandum  by  Willie  Olson,  the  witness.  He  testified  to 
the  scaling  of  the  logs,  that  he  had  made  entry  thereof  in  a 
book,  and  that  the  items  in  the  memorandum  were  accurate. 
It  is  clear  that  the  witness  had  personal  knowledge  of  the 
transaction  referred  to  in  the  memorandum  and  that  h^  testi- 
fied from  his  personal  knowledge  on  the  subject.  The  use  of 
the  memorandum  imder  the  circumstances  was  not  prejudicial 
to  the  defendant.  We  find  no  reversible  error  in  the  record. 
By  the  Court. — The  judgment  appealed  from  is  aflSrmed. 


State  ex  eel.  Ballabd,  Appellant,  vs.  Goodland,  Circuit 

Judge,  Respondent. 

December  10,  191^^-^anuary  12,  1915. 

Constitutional  laio:  OjBUcerB:  Duties:  Invalid  statute:  Removal  of  town 
officers  &y  circuit  judge:  Quasi-; udicial  proceeding:  Review:  Cer- 
tiorari: Appeal, 

1.  An  unconstitutional  law  imposes  no  enforceable  legal  duty  upon 
a  public  officer,  but  the  duties  of  the  officer  remain  defined  by 
existing  valid  laws  and  as  if  such  unconstitutional  law  had  never 
been  enacted.  Refusal  to  obey  such  a  law  is  therefore  not  ground 
for  the  removal  of  an  officer.  So  held  as  to  the  "force  clause" 
in  ch.  337,  Laws  of  1911  (sub.  8,  sec.  1317m— 4,  Stats.  1911),  re- 
lating to  improvement  of  highways. 

'2.  Where  the  power  to  remove  officers  is  conferred  upon  an  admin- 
istrative tribunal  which,  either  expressly  or  by  fair  implication, 
is  empowered  to  hear  evidence  and  determine  the  existence  of 
facts  which  are  cause  for  such  removal,  the  proceeding  is  quasi- 
judicial  and  due  process  of  law  is  required. 

3.  By  sec.  976,  Stats.,  the  power  to  remove  town  officers  is  conferred 

upon  the  circuit  Judge,  not  as  a  court,  but  as  an  administrative 
officer,  and  such  power  is  to  be  exercised  by  ^uaat-Judicial  ac- 
tion. 

4.  Under  sec.  8,  art  VII,  Const,  all  tribunals  acting  in  a  quasi- 

Judicial  capacity  are  subject  to  the  Jurisdiction  of  the  circuit 
court 
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5.  The  circuit  court  may  properly  issue  its  writ  of  certiorari  to  the 
Judge  of  that  court  to  review  his  <ruast-]udicial  action  in  remov- 
ing a  town  officer,  and  the  judgment  of  the  circuit  court  thereon 
may  be  reviewed  in  the  supreme  court  on  appeaL 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Morgan  &  Benton, 
and  oral  argument  by  J,  J.  Morgan. 

For  the  respondent  there  was  a  brief  by  Julius  P.  Frarik, 
and  oral  argument  by  A.  M,  Spencer. 

Timlin,  J.  Proceeding  under  sec.  976,  Stats.  1913,  the 
circuit  judge  removed  the  relator  from  his  office  as  chairman 
of  the  board  of  supervisors  of  the  town  of  Grand  Chute,  Outa- 
gamie county,  becaui?e  Mr,  Ballard  had  refused  to  levy  a  tax 
of  $4,800  upon  the  taxable  property  of  his  town  pursuant  to 
the  provisions  of  ch.  337,  Laws  of  1911,  otherwise  sub.  3  of 
sec.  1317m — 4,  Stats.  1911.  Sec.  976  confers  upon  the  cir- 
cuit judge  as  contradistinguished  from  the  circuit  court  cer- 
tain administrative  and  quasi-]^xA\c\2^  powers,  to  be  exercised 
either  during  term  time  or  vacation,  for  the  purpose  of  re- 
moving town  officers  for  cause  and  upon  charges,  notice,  and 
hearing.  The  circuit  court  issued  a  writ  of  certiorari  to  the 
judge  of  that  court  to  review  tlie  above  decision,  and  from  a 
judgment  of  the  circuit  court  affirming  on  certiorari  the  order 
of  the  circuit  judge  this  appeal  is  taken.  The  proceedings 
for  removal  returned  pursuant  to  the  writ  show  that  the  sole 
cause  for  removal  was  a  refusal  of  Mr.  Ballard  to  proceed  un- 
der sub.  3,  supra.  After  the  order  removing  Mr,  Ballard,  the 
statute  which  he  refused  to  obey,  sub.  3  of  see.  1317m — 4,. 
otherwise  known  as  ch.  337,  Laws  of  1911,  was  by  this  court 
declared  unconstitutional  in  State  ex  rel,  Carey  v.  Ballard, 
158  Wis.  251,  148  X.  W.  1090.  The  statute  was  there  held 
invalid  because,  while  leaving  the  administration  of  highway 
affairs  and  the  raising  of  highway  taxes  with  the  town,  it  at- 
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tempted  to  confer  upon  private  citizens,  who  would  put  up  a 
sum  of  money  for  the  privilege,  power  to  fix  the  amount  and 
compel  the  levy  of  a  tax  and  direct  its  expenditure.  There 
was  therefore  no  ground  shown  in  the  charges  or  evidence  for 
the  removal  of  Mr.  Ballard.  An  unconstitutional  law  im- 
poses no  enforceable  legal  duty,  but  the  duties  of  the  oflSce  re- 
main defined  by  existing  valid  laws  and  as  if  such  unconsti- 
tutional law  had  never  been  enacted.  Barling  v.  West,  29 
Wis.  307,  314;  Campbell  v.  Sherman,  35  Wis.  103;  Bonnett 
V.  Vallier,  136  Wis.  193,  116  N.  W.  885;  Norton  v.  Shelby 
Co.  118  U.  S.  425,  6  Sup.  Ct.  1121. 

Appellant  contends  that  the  removal  of  an  officer  is  an  ad- 
ministrative act.  This  is  too  broadly  stated.  It  may  be  and 
it  may  not  be,  depending  upon  the  kind  of  office  and  the  kind 
of  the  tribunal  by  which  the  power  is  exercised  and  the  stat- 
ute prescribing  the  procedure  for  removal.  No  one  would 
contend  that  removal  from  oflSce  by  quo  warranto  or  by  im- 
peachment is  an  administrative  act.  Generally  speaking,  pro- 
ceedings to  remove  municipal  officers  are  administrative.  The 
legislature  may  in  the  absence  of  constitutional  restriction 
confer  the  power  of  removal  of  officers  upon  an  administrative 
tribimal.  Express  statute  may  provide  for  summary  removal 
without  charges  and  without  hearing.  But  the  statute  may 
require  the  qna^i-judicial  action  of  an  administrative  tribunal 
in  order  to  remove,  as  where  the  statute  expressly  or  by  fair 
implication  confers  upon  such  tribunal  the  power  and  duty  to 
hear  evidence  and  determine  the  existence  of  facts  which  are 
eause  for  such  removal.  In  the  latter  case  the  requirement 
of  due  process  of  law  obtains.  Ekern  v.  McGovem,  154  Wis. 
157, 142  N.  W.  595 ;  Schiltz  v.  Roentfz,  86  Wis.  31,  56  IST.  W. 
194;  McGehee,  Due  Process  of  Law,  28-80,  162,  164.  The 
removal  provided  for  in  sec.  976,  Stats.  1913,  is  of  the  latter 
class.  Administrative  powers  are  conferred  upon  the  circuit 
judge,  not  as  a  court,  but  as  an  administrative  officer,  such 
powers  to  be  exercised  by  him  by  guewi- judicial  action.     All 
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tribunals  so  acting  in  a  quasi-judicial  capacity  are  subject  to 
the  jurisdiction  of  the  circuit  court.  Sec  8,  art.  VII,  Const, 
It  was  therefore  proper  procedure  for  the  circuit  court  to  is- 
sue its  writ  of  certiorari  to  the  judge  of  that  court  to  review 
the  quasi-judicial  action  of  the  latter.  The  question  pre- 
sented is  therefore  properly  before  this  court,  and,  the  re- 
moval of  Mr,  Ballard  having  been  without  legal  or  justifiable 
cause,  the  judgment  of  the  circuit  court  affirming  the  order  of 
the  judge  is  reversed,  and  the  cause  remanded  with  directions 
to  the  circuit  court  to  reverse  such  order  of  the  judge  and  dis- 
miss the  proceedings,  with  costs  against  the  petitioner  for 
removal. 

By  the  Court. — It  is  so  ordered. 


State  ex  eel.  Wickham,  Appellant,  vs.  Nygaard,  County 

Clerk,  Respondent 

December  11,  1914— January  1^,  1915. 

Courts:  Judges:  Disqualification  J>p  interest:  Constitutional  law:  In- 
come tax:  Salaries  of  public  officers:  Circuit  judge:  Appeal  from 
hoard  of  review:  County  assessor, 

1.  A  coUateral  or  indirect  interest  in  a  controversy  will  not  disqualify 

a  Judge  from  hearing  and  determining  the  same,  where  there  la 
no  other  Judicial  officer  or  hody  before  whom  the  case  can  be 
taken  for  decision. 

2.  The  provision  of  sec.  9,  art.  I,  Const.,  that  every  person  is  entitled 

to  a  certain  remedy  in  the  law  for  all  injuries,  etc.,  is  above  and 
superior  to  any  inconsistent  common-law  rule  that  existed  when 
the  constitution  was  framed,  as  well  as  any  statute  enacted  since 
that  time. 

3.  Jefferson  Co,  v.  Milwaukee  Co.  20  Wis.  139,  doubted. 

4.  The  amendment  to  sec.  1,  art  VIII,  Const,  providing  that  "taxes 

may  be  imposed  on  incomes,"  authorized  the  legislature  to  tax 
incomes  in  any  case  where  the  power  rests  in  the  state  to  im- 
pose such  a  tax,  and  hence  includes  power  to  tax  the  salaries  of 
public  officers. 

5.  The  provision  of  sec.  1087»i— 2,  Stats.  1913,  exempting  salariea 
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"where  the  taxation  thereof  would  be  repugnant  to  the  constitu- 
tion," did  not  show  an  intention  on  the  part  of  the  legislature  to 
exempt  salaries  of  public  officers,  provided  they  were  constitu- 
tionally tiaxable. 

6.  It  seems  that  the  salaries  of  federal  office  holders  residing  In  this 

state  are  not  subject  to  taxation  by  the  state. 

7.  A  circuit  judge  is  a  state  officer,  and  as  such  his  salary  is  subject 

to  taxation  under  the  state  income  tax  law.  The  imposition  of 
such  tax  after  his  term  of  office  has  commenced  does  not  violate 
sec.  26,  art.  IV,  Const,  providing  that  the  compensation  of  any 
public  officer  shall  not  be  increased  or  diminished  during  his 
term  of  office,  because  that  section  must  be  read  in  connection 
with  the  amendment  to  sec.  1,  art.  VIII. 

8.  A  county  Income  tax  assessor,  if  dissatisfied  with  the  decision  of 

the  board  of  review  of  income  assessments,  has  the  right,  under 
sec.  1087m— 19,  Stats.,  to  appeal  therefrom  to  the  state  tax  com- 
mission. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed, 

For  the  appellant  there  were  briefs  by  James  Wickham,  in 
pro.  per.,  and  oral  argument  by  W.  P,  Crawford. 

The  Attorney  General,  for  the  respondent. 

Barnes,  J.  This  is  a  certiorari  proceeding  brought  by  the 
relator  to  set  aside  an  income  tax  assessment  levied  by  the 
taxing  officers  in  the  year  1913  on  the  salary  received  by  the 
relator  as  circuit  judge  for  the  year  1912.  The  assessor  of 
incomes  assessed  the  relator's  salary.  The  latter  appeared 
before  the  board  of  review  and  objected  to  such  assessment. 
The  objection  was  sustained  by  the  board,  and  the  income  tax 
assessor  appealed  to  the  state  tax  commission  from  such  de- 
cision. The  commission,  without  hearing  or  notice,  reversed 
the  decision  of  the  board  of  review  and  ordered  that  said  in- 
come be  taxed.  Thereupon  the  county  clerk  certified  to  the 
city  clerk  for  collection  a  tax  computed  on  the  relator's  sal- 
ary. The  proceeding  was  tried  in  the  superior  court  of  Doug- 
las county,  and  judgment  went  against  the  relator,  from  which 
judgment  he  appeals  to  this  court. 
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The  relator  makes  two  contentions :  (1)  His  salary  as  a  state 
officer  was  not  subject  to  taxation,  and  (2)  Teall,  the  income 
tax  assessor,  had  no  power  to  appeal  from  the  decision  of  the 
board  of  review,  and  the  tax  commission  had  no  jurisdiction 
to  act  on  the  unauthorized  appeal. 

A  question  which  is  not  raised,  but  which  is  obviously  in- 
volved, will  be  first  disposed  of,  and  that  is  the  competency 
of  this  court  to  hear  and  decide  the  pending  controversy.  The 
attorney  for  Judge  Wickham  stated  on  the  oral  argument 
that  he  was  instructed  by  his  client  to  waive  any  objection  as 
to  the  qualification  of  the  members  of  the  court  to  decide  the 
case  and  to  consent  that  it  might  be  passed  upon.  The  attor- 
ney general  expressed  neither  assent  nor  dissent,  further  than 
consent  might  be  implied  from  silence  and  from  filing  a  brief 
and  participating  in  the  oral  argiunent  without  objection. 
The  members  of  this  court  are  not  directly  interested  in  this 
lawsuit,  but  it  is  none  the  less  true  that  the  settlement  of  the 
main  question  of  law  involved  will  affect  the  majority  of  the 
court.  If -it  is  settled  that  Judge  Wickham's  salary  is  ex- 
empt from  assessment  for  income  tax,  then  the  salary  of  every 
other  public  officer  is  exempt  during  his  term,  where  such 
term  began  before  the  passage  of  the  Income  Tax  Law.  The 
question  is:  Does  the  fact  that  the  members  of  the  court,  or  a 
majority  of  them,  may  or  will  be  affected  in  a  financial  way 
by  the  decision  which  the  court  is  called  upon  to  make  dis- 
qualify them  from  acting?  It  is  a  question  which  not  in- 
frequently arises,  although  seldom  in  so  pronounced  a  way  as 
in  the  present  instance.  Cases  often  come  before  the  court 
which  affect  the  taxpayers  of  the  city  of  Madison  and  of  Dane 
county.  A  majority  of  the  members  of  the  court  pay  taxes 
in  the  city  of  ^ladison  and  are  affected  like  other  taxpayers 
by  such  litigation.  The  state  has  had  many  cases  affecting 
the  interests  of  all  the  taxpayers  in  it,  including,  of  course, 
the  members  of  the  court.  It  is  probable  that  a  majority  of 
the  court  carry  life  insurance  in  one  or  more  mutual  insur- 
ance companies  and  have  some  remote  interest  as  policy- 
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holders  in  the  result  of  litigation  affecting  such  companies. 
Other  instances  might  be  referred  to  which  present  a  situa- 
tion not  unlike  the  one  which  presently  confronts  us. 

Sec.  2579,  Stats.,  provides:  **In  case  any  judge  of  any 
court  of  record  shall  be  interested  in  any  action  or  proceeding 
in  such  court  .  .  .  such  judge  shall  not  have  power  to  hear 
and  determine  such  action  or  proceeding  or  to  make  any  order 
therein,  except  with  the  consent  of  the  parties  thereto." 

It  has  been  held  under  this  section  that  the  interest  which 
disqualifies  must  be  a  pecuniary  one.  Hungerford  v.  Cush- 
ing,  2  Wis.  397. 

In  Jefferson  Co,  v.  Milwaukee  Co.  20  Wis.  139,  a  motion 
for  a  change  of  venue  was  made  on  the  ground  that  the  cir- 
cuit judge  was  interested  as  a  taxpayer  in  the  controversy. 
The  application  was  denied  and  such  ruling  was  held  to  be 
erroneous.  It  was  said  that  the  interest  of  the  circuit  judge 
was  so  trifling  that  in  the  absence  of  an  objection  being  made 
to  his  sitting  he  would  be  held  qualified.  It  was  also  said 
that  had  he  been  called  upon  to  act  from  necessity  and  to  pre- 
vent a  failure  of  the  administration  of  justice,  he  would  have 
been  competent  notwithstanding  the  objection.  To  the  same 
effect  on  this  latter  point  is  State  ex  rel.  CooJc  v.  JJouser,  122 
Wis.  534,  607, 100  N.  W.  964. 

The  soundness  of  the  decision  in  Jefferson  Co.  v.  Milwau- 
kee Co.,  supra,  is  subject  to  grave  doubt.  The  statute  was 
designed  to  reach  substance,  not  shadows.  The  bare  fact  was 
made  to  appear  that  the  judge  was  a  taxpayer.  The  amount 
of  the  claim  was  $652.41.  A  distribution  of  this  sum  among 
the  taxpayers  of  IMihvaukee  county  might  increase  the  judge's 
taxes  from  one  to  five  cents — hardly  any  more.  Such  an  un- 
substantial interest  should  hardly  have  been  held  to  be  a  dis- 
qualification. We  do  not  wish  to  be  understood  as  approving 
the  decision  in  this  opinion. 

The  point  imder  discussion  is  exhaustively  treated  in  Mat- 
ter of  Eyers,  72  N.  T.  1,  where  many  of  the  leading  cases  on 
the  subject  are  cited  and  discussed,  and  the  conclusion  is 
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reached  that  a  collateral  or  indirect  interest  in  the  controversy 
does  not  disqualify  where  there  is  no  other  judicial  oflScer  or 
body  before  whom  the  case  can  be  taken  for  decision. 

There  is  an  additional  and  very  cogent  reason  in  this  case 
why  the  court  should  decide  the  controversy.  Sec.  9  of  art.  I, 
Const.,  reads  as  follows : 

"Every  person  is  entitled  to  a  certain  remedy  in  the  laws 
for  all  injuries  or  wrongs  which  he  may  receive  in  his  person, 
property  or  character;  he  ought  to  obtain  justice  freely,  and 
without  being  obliged  to  purchase  it,  completely  and  without 
denial,  promptly  and  without  delay,  conformably  to  the  laws." 

Now  it  is  self-evident  that  if  an  unlawful  tax  has  been  as- 
sessed against  the  petitioner,  he  has  suflfered  a  wrong  and  that 
some  of  his  property  will  be  taken  by  means  of  unjust  taxa- 
tion. If  he  cannot  go  into  any  court  to  assert  his  right,  he  is 
absolutely  deprived  of  the  remedy  which  our  organic  law  gives 
him.  That  law  is  above  and  beyond  any  inconsistent  com- 
mon-law rule  that  existed  when  the  constitution  was  framed, 
as  well  as  any  statute  enacted  since  that  time. 

We  do  not  lay  down  any  hard-and-fast  rule  as  to  what  in- 
terest disqualifies  a  judge  from  hearing  a  cause,  but  content 
ourselves  with  saying  that  we  conclude  that  it  is  our  plain 
duty  to  hear  and  decide  the  case  before  us  so  that  there  may 
be  no  denial  of  justice.  Any  public  officer  has  the  right  to 
raise  the  question  that  is  hero  raised  and  to  have  it  decided, 
no  matter  how  distasteful  it  may  be  to  judges  to  sit  in  a  case 
where  they  may  be  affected  by  the  result  of  the  decision 
reached.  We  now  pass  to  the  questions  argued  in  the  briefs 
and  at  the  bar. 

1.  Sec.  26  of  art.  IV  of  the  state  constitution  contains  this 
provision:  "nor  shall  the  compensation  of  any  public  officer 
be  increased  or  diminished  during  his  term  of  office." 

The  Income  Tax  Law,  paragraph  "c"  of  sec.  1087m — 2, 
provides : 

"All  wages,  salaries  or  fees  derived  from  services ;  provided 
that  compensation  to  public  officers  for  public  service  shall 
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not  be  computed  as  part  of  the  taxable  income  in  such  cases 
where  the  taxation  thereof  would  be  repugnant  to  the  consti- 
tution-" 

It  is  conceded  that  the  tax  was  levied  during  the  relator's 
term  of  office  and  it  is  beyond  question  that  he  was  a  public 
officer.  Milwaukee  Co.  v.  Hackett,  21  Wis.  613 ;  State  ex  rel. 
Martin  v.  Kalh,  50  Wis.  178,  6  N.  W.  557. 

Briefly  stated,  the  position  of  the  relator  in  reference  to  the 
above  quoted  constitutional  provision  is  this:  If  the  state 
gives  a  salary  with  one  hand  and  takes  part  of  it  away  with 
the  other,  it  diminishes  the  salary  to  the  extent  of  the  part 
taken,  no  matter  under  what  pretense  it  is  taken.  The  state 
may  if  it  sees  fit  collect  its  entire  revenue  from  a  tax  on  in- 
comes, and  thus  take  away  a  large  portion  of  the  salary  which 
it  pays  its  officers.  The  power  to  tax  involves  the  power  to 
destroy  {McCuLloch  v.  Maryland,  4  Wheat.  316,  441),  and  if 
a  state  may  evade  the  constitutional  provision  referred  to  by 
using  the  taxing  power,  the  safeguard  provided  has  little  force 
or  vitality.  The  following  authorities  are  cited  as  being  di- 
rectly in  point:  Opinion  of  Taney,  0.  J.,  on  National  In- 
come Tax  (U.  S.)  39  L.  ed.  1155 ;  Taxation  of  Salaries,  181 
N.  0.  692,  42  S.  E.  970;  Comm.  v.  Mann,  5  W.  &  S.  403; 
New  Orleans  v.  Lea,  14  La.  Ann.  197 ;  23  Oyc.  531,  532, 
note  31 ;  13  Op.  Att'y  Gen.  U.  S.  161 ;  Op.  Att'y  Gen.  Wis. 
1912,  972. 

Other  cases  cited  as  establishing  the  principle  contended 
for  are  Dobbins  v.  Erie  Co.  16  Pet.  435 ;  Collector  v.  Day,  11 
Wall.  113;  Pollock  v.  Farmers'  L.  &  T.  Co.  157  U.  S.  429, 
584,  15  Sup.  Ct.  673;  Whitney  v.  Gunderson,  31  Wis.  359; 
Wis.  Cent.  R.  Co.  v.  Taylor  Co.  52  Wis.  37,  51,  8  N.  W. 
833;  U.  8.  V.  Thurston  Co.  143  Fed.  287;  Jones  v.  Estate  of 
Keep,  19  Wis.  369,  374;  Staie  v.  Railway  Cos.  128  Wis.  449,' 
519,  108  K  W.  594. 

If  the  salary  clause  of  the  constitution  were  the  only  one 
which  affected  the  situation,  an  interesting  question  would  be 
Vol.  159  —  26 
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presented  upon  which  no  great  amount  of  authority  can  be 
found.  What  little  there  is  seems  to  support  the  relator's 
contention.  The  constitution  provided  originally  that  taxes 
should  be  levied  on  property,  and  the  matter  of  taxing  incomes 
was  something  that  was  practiced  little,  if  at  all,  in  America 
when  the  constitution  was  adopted.  That  the  framers  of  our 
constitution  intended  to  exempt  public  officers  from  any  part 
of  the  burden  of  taxation  which  might  be  imposed  generally 
on  the  body  of  the  taxpayers  of  the  state  for  the  support  of 
the  government  and  the  benefit  of  the  public,  including  the 
office  holders,  may  well  be  doubted.  It  is  not  necessary  to 
decide  the  point  in  this  case. 

Sec.  1  of  art.  VIII  of  our  constituticm  originally  provided: 
"The  rule  of  taxation  shall  be  uniform,  and  taxes  shall  ba 
levied  upon  such  property  as  the  legislature  shall  prescribe." 
To  this  was  added  by  way  of  amendment,  the  following  pro- 
viso in  1908 :  "Taxes  may  also  be  imposed  on  incomes,  privi- 
leges and  occupations,  which  taxes  may  be  graduated  and 
progressive,  and  reasonable  exemptions  may  be  provided." 

The  attorney  general  argues  that  the  uniformity  clause  of 
the  original  section  extends  to  the  amendment,  and  that  if  the 
act  of  the  legislature  attempted  to  exempt  salaries  it  would 
be  unconstitutional.  The  relator  argues  that  the  uniformity 
clause  has  no  application  to  the  assessment  of  incomes.  The 
(juestion  is  not  important  here,  because  we  construe  the  amend- 
ment as  authorizing  the  legislature  to  tax  incomes  in  any 
case  where  the  power  rests  in  the  state  to  impose  such  a  tax. 
It  would  not  be  contended  that  the  constitution  might  not  be 
amended  so  as  to  abrogate  sec.  26  of  art.  IV  entirely.  Neither 
would  it  be  contended,  if  the  amendment  of  1908  had  in  ex- 
press terms  stated  that  salaries  of  public  officers  should  be 
subject  to  an  income  tax,  that  so  much  of  sec.  26  of  art.  IV 
as  proliibited  the  levy  of  such  a  tax  would  not  be  abrogated, 
assuming  that  it  did  prohibit  the  imposition  of  a  tax  on  sal- 
aries of  public  officers.     The  real  question  is  one  of  construc- 
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tion  involving  the  comprehensiveness  of  the  1908  amendment. 
The  language  is  broad  and  sweeping,  making  and  containing 
no  exception.  Both  constitutional  provisions  are  somewhat 
general  in  their  nature.  As  applied  to  the  right  to  tax  in- 
comes of  state  officers,  sec.  26  of  art.  IV  is  no  more  specific 
than  is  the  amendment  of  1908.  Hardly  as  much  so.  The 
latter  says  taxes  may  be  "imposed  on  incomes.'^  We  are  not 
at  liberty  to  rewrite  this  clause  so  as  to  read  that  taxes  may 
be  "imposed  on  incomes,  except  where  the  income  consists  of 
a  salary  received  by  a  public  officer."  We  perceive  very  little 
room  for  construction,  and  if  a  doubtful  question  were  in- 
volved it  should  not  be  resolved  against  the  exercise  of  the 
taxing  power  by  the  state. 

It  is  argued  that  there  was  no  intention  on  the  part  of  the 
legislature  to  tax  the  salaries  of  public  officers  as  part  of  their 
income,  because  sec.  1087m — 2,  Stats.,  provided  that  such  in- 
come should  not  be  taxed  if  such  taxation  would  be  repugnant 
to  the  constitution.  It  seems  to  us  that  it  was  clearly  the  in- 
tention to  tax  all  salaries  that  could  be  constitutionally  taxed. 
The  section  in  question  was  held  to  be  valid  legislation  in  the 
Income  Tax  Cases,  148  Wis.  456,  515,  134  X.  W.  673,  136 
K.  W.  164.  The  restriction  was  entirely  proper.  The  legis- 
lature desired  to  reach  the  salaries  of  public  officers  if  it  could 
do  so,  but  did  not  want  to  unperil  the  entire  act  if  it  could  not 
do  so.  The  words  ''all  wages,  salaries  or  fees  derived  from 
services"  might  well  be  held  to  cover  the  compensation  re- 
ceived by  federal  office  holders  who  are  residents  and  citizens 
of  the  state.  Yet,  under  the  decisions  of  the  United  States 
supreme  court,  it  would  appear  that  such  salaries  are  not  sub- 
ject to  a  state  tax.  Dobbins  v.  Erie  Co.  16  Pet.  435;  Pol- 
lock V.  Fanners  L,  £  T.  Co.  157  U.  S.  429,  584,  15  Sup.  Ct. 
673.  We  do  not  see  how^  the  provision  referred  to  affects  the 
situation  one  way  or  the  other  in  determining  the  constitu- 
tional question  involved  or  the  taxability  of  the  income,  if 
the  legislature  had  the  power  to  impose  a  tax  on  it. 
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2.  The  relator  further  urges  that  the  income  tax  assessor 
had  no  power  to  appeal  from  the  decision  of  the  board  of  re- 
view to  the  tax  commission.  It  is  said  that  a  person  cannot 
take  an  appeal  unless  he  is  a  party  or  privy  to  the  proceeding 
and  have  a  substantial  interest  in  the  controversy  and  be  prej- 
udiced by  the  decision  appealed  from,  and  that  all  of  these 
prerequisites  are  lacking  in  the  instant  case.  Many  decisions 
are  cited  to  support  the  contention  made,  which  is  no  doubt 
correct  enough  as  applied  to  court  proceedings.  This  pro- 
ceeding is  statutory,  however,  and  the  statute  is  pretty  com- 
prehensive. Sec.  1087m — 19  provides:  ''Any  person  dissat- 
isfied with  any  determination  of  the  county  board  of  review 
may  appeal  within  twenty  days,''  etc.  It  may  be  fairly  said 
that  taxpayers  generally  are  interested  in  seeing  that  no  prop- 
erty escapes  taxation.  A  full  disclosure  tends  to  equalize  the 
burden  of  taxation,  and,  theoretically  at  least,  to  lessen  it  as 
to  those  who  comply  with  the  law.  An  income  tax  assessor 
is  charged  with  very  important  duties  in  reference  to  the  ad- 
ministration of  the  Income  Tax  Law.  He  assessed  this  in- 
come in  the  first  instance.  He  was  a  person  dissatisfied  with 
the  action  of  the  board  of  review,  and  it  seems  clear  that  the 
statute  conferred  on  him  the  right  to  appeaL 

By  the  Court. — Judgment  afiirmed. 


Biciii-MEiB,  Appellant,  vs.  Minneapolis,  St.  Paul  &  Sault 

Stb.  Marie  Railway  Company,  Respondent. 

December  11,  19H— January  It,  1915. 

Commerce:  Interstate  shipments:  Action  for  damage,  against  whom 
brought:  Jurisdiction  of  state  courts. 

Since  the  enactment  of  the  Carmack  amendment  (34  U.  S.  Stats,  at 
Large,  595,  ch.  3591),  as  well  as  before,  an  action  for  damage  to 
goods  in  an  interstate  shipment  may  be  maintained  against  a 
carrier  who  negligently  caused  such  damage  but  who  was  not 
the  initial  carrier;  and  the  state  courts  have  jurisdiction  of  such 
actions. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
comity:  Geoege  Tho^ipson,  Judge.     Eeversed, 

On  or  about  October  1,  1912,  plaintiff  delivered  a  certain 
amount  of  apples  to  the  Missouri  Pacific  Railway  Company 
at  Willis,  Kansas,  for  shipment  to  Almena,  Wisconsin,  a  sta- 
tion on  defendant's  line.  When  the  apples  arrived  there  was 
a  shortage  in  weight  of  nearly  one  fifth,  due,  it  is  alleged,  to 
the  negligence  of  the  defendant,  and  damages  for  such  short- 
age are  demanded.  The  defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the  demur- 
rer, and  from  a  judgment  dismissing  the  action  the  plaintiff 
appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  W.  Soderherg,  and  for  the  respondent  on  that  of  (7.  C.  and 
A.  E.  Coe. 

ViNjE,  J.  The  complaint  specifically  alleges  that  the  loss 
in  transit  occurred  while  the  apples  were  in  the  custody  of 
the  defendant  and  by  reason  of  its  negligence.  The  defend- 
ant was  the  last  carrier  and  the  Missouri  Pacific  Railway 
Company  the  initial  carrier,  and  the  shipment  was  an  inter- 
state one.  Two  questions  arise  upon  the  demurrer.  (1)  Since 
the  enactment  of  the  Carmack  amendment  (34  U.  S.  Stats. 
at  Large,  595,  ch.  3591),  may  an  action  for  damage  to  goods 
in  an  interstate  shipment  be  maintained  against  a  carrier  who 
negligently  causes  such  damage  but  who  is  not  the  initial  car- 
rier i  and  (2)  Does  a  state  court  have  jurisdiction  of  such  an 
action  ? 

1.  The  Carmack  amendment  provides : 

"That  any  common  carrier,  railroad,  or  transportation  com-, 
pany  receiving  property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state  shall  issue  a  receipt  or 
bill  of  lading  therefor  and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  by  any  common  carrier,  railroad,  or  transportation 
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company  to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the  liability  hereby 
imposed:  Provided,  that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law." 

This  amendment  clearly  gives  a  right  of  action  against  the 
initial  carrier.     But  is  such  remedy  exclusive  ?     The  proviso 
that  nothing  in  this  section  should  deprive  the  holder  of  the 
receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law  was  construed  in  Adams  Exp. 
Co.  V.  Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148,  to  mean 
existing  federal  law  and  not  state  law.     So  the  remedy  given 
by  the  amendment  was  additional  to  and  concurrent  with  any 
other  existing  federal  remedy.     The  question,  therefore,  arises 
whether  under  federal  law  prior  to  the  enactment  of  the  Car- 
mack  amendment  a  shipper  had  a  right  of  action  against  a 
carrier  negligently  causing  the  damage  but  who  was  not  the 
carrier  with  whom  the  initial  contract  of  shipment  was  made. 
An  affirmative  answer  to  this  question  was  given  by  the  su- 
preme court  of  the  United  States  in  the  case  of  New  Jersey 
8.  Ni  Co.  V.  Merchants'  Bank,  6  How.  344,  12  L.  ed.  465, 
and  so  far  as  we  have  been  able  to  discover  the  rule  there  an- 
nounced has  remained  unchanged.     Such  are  also  the  uniform 
holdings  of  state  courts.     See  1  Hutchinson,  Carr.  (3d  ed.) 
sec.  236  and  cases  cited;  4  Ruling  Case  Law,  §  404  and  cases 
cited.     The  reason  of  the  rule  that  the  owner  of  the  goods 
may  proceed  directly  against  the  carrier  who  is  the  actual 
wrongdoer,  even  if  he  has  a  remedy  against  the  receiving  car- 
rier, is  that  each  carrier  is  an  agent  of  the  owner  authorized 
to  contract  with  the  connecting  carrier  for  the  safe  transporta- 
tion of  the  shipment,  which,  when  undertaken  by  such  carrier, 
becomes  a  contract  with  the  owner,  for  a  breach  of  which  he 
can  proceed  directly  against  the  carrier  in  default.     Owing 
to  the  important  public  duties  which  a  common  carrier  per- 
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forms,  tte  law  implies  a  sufficient  privity  of  contract  between 
the  shipper  and  the  connecting  carrier  to  enable  the  shipper 
to  maintain  an  action  against  such  carrier  for  a  breach  of  the 
contract  of  shipment  entered  into  by  the  initial  carrier.  The 
English  courts,  however,  repudiate  the  idea  of  privity  of  con- 
tract and  restrict  the  remedy  to  the  receiving  carrier.  4:  Rul- 
ing Case  Law,  §  404. 

2.  Sec.  9  of  the  original  Interstate  Commerce  Act  (24  U.  S. 
Stats,  at  Large,  379,  ch.  104),  limiting  jurisdiction  to  federal 
courts,  relates  to  actions  in  which  it  is  claimed  the  carrier  has 
violated  the  act  by  doing  something  which  it  forbids  or  has 
neglected  to  do  something  which  it  commands  should  be  done. 
It  does  not  have  reference  to  actions  brought  under  the  Car- 
mack  amendment  enforcing  liability  of  the  initial  carriers  for 
damages  caused  by  negligent  carriage,  or  to  actions  for  such 
damages  not  brought  under  the  Carmack  amendment.  Of 
Buch  actions  state  courts  have  jurisdiction.  Smeltzer  v.  8L  L. 
£  S.  F.  R.  Co.  168  Fed.  420;  Ft  Smith  £  W.  R,  Co.  v.  Aw- 
hrey  £  Semple,  30  Okla.  270,  134  Pac.  1117.  In  Kanscus 
City  S,  R,  Co.  V.  Carl,  227  U.  S.  639,  33  Sup.  Ct.  391,  57 
L.  ed.  683;  and  in  Chicago,  B.  &  Q.  R.  Co.  v.  Miller,  226 
U.  S.  513,  33  Sup.  Ct.  155,  57  L.  ed.  323,  the  supreme  court 
of  the  United  States  decided  writs  of  error  to  state  courts  in 
actions  brought  under  the  Carmack  amendment  without  inti- 
mating that  state  courts  had  no  jurisdiction.  State  courts 
have  jurisdiction  to  enforce  federal  la^Vs  unless  it  is  withheld 
directly  or  by  necessary  implication. 

The  case  of  Siggins  v.  C.  &  N.  W.  R.  Co.  153  Wis.  122, 
140  X.  W.  1128,  was  an  action  to  recover  a  freight  overcharge 
on  an  interstate  shipment.  A  violation  of  the  Interstate 
Commerce  Act  was  therefore  involved,  and  by  force  of  sec.  9 
of  the  act  the  action  could  be  brought  only  in  a  federal  court. 

This  is  not  such  an  action.  It  is.  one  to  enforce  a  common- 
law  liability  of  a  common  carrier  for  which  the  Carmack 
amendment  gives  a  remedy  concurrent  with  federal  remedies 


Digitized  by 


Google 


408         SUPREME  COURT  OF  WISCONSIN.      [Jan. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  v.  Douglas  County,  159  Wis.  408. 

theretofore  existing,  and  of  which  state  cjourts  have  jurisdic- 
tion. It  follows  that  the  demurrer  should  have  been  over- 
ruled and  that  the  judgiaont  dismissing  the  action  was  er- 
roneous. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings according  to  law. 


Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany, Appellant,  vs.  Douglas  County  and  another,  Re- 
spondents. 

December  11,  1914— January  12.  1915. 

Railroads:  Taxation:  Terminal  facilities:  Ore  and  merchandise  docks: 
Property  "necessarily'*  used  is  an  entirety:  Constitutional  law: 
Uniformity  in  rule  of  taxation:  Statute  construed, 

1.  The  property  of  a  public-service  corporation  like  a  railway  com* 

pany,  including  its  franchises,  terminals,  and  real  and  personal 
property,  reasonably  necessary  to  be  used  and  in  fact  used  in  the 
performance  of  its  duties  to  the  public,  is  an  entirety  and  is  not 
to  be  separated  for  the  purpose  of  taxation. 

2.  Terminal  facilities,  such  as  freight  houses,  grain  elevators,  and 

warehouses,  owned  by  the  carrier  and  equipped  with  the  proper 
appliances  necessary  to  enable  it  to  perform  its  full  duty  of 
transportation  and  delivery  of  freight  of  all  kinds,  either  to  the 
consumer,  the  dealer,  or  a  connecting  carrier,  constitute  prop- 
erty "necessarily  used  in  operating  the  railroad,"  within  the 
meaning  of  sub.  3,  sec.  1212,  Stats.  1911,  and  are  part  of  the  en- 
tirety. The  word  "necessary,"  in  this  connection,  means  rea- 
sonably required  in  the  exercise  of  sound  business  prudence. 

3.  An  ore  dock  and  a  merchandise  dock  owned  and  operated  by  a 

railway  company  exclusively  for  its  own  use  in  temporarily  stor- 
ing, handling,  and  delivering  to  lake  carriers  the  ore  and  freight 
hauled  by  it  over  its  lines,  and  in  receiving  from  lake  carriers, 
temporarily  storing,  and  loading  merchandise  and  freight  des- 
tined for  transportation  over  its  railway  lines,  are  necessarily 
used  in  operating  the  railroad  and  are  terminal  facilities,  within 
the  foregoing  rule. 
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4.  The  constitutional  command  that  the  rule  of  taxation  shall  he  uni- 

form (Const  art  VIII,  sec.  1)  is  violated  if  a  part  of  the  prop- 
erty of  a  railway  company,  reasonably  necessary  to  he  used  and 
in  fact  used  in  the  operation  of  the  railroad,  he  separated  from 
the  balance  of  the  property  and  subjected  to  local  taxation  at  a 
higher  rate  than  that  to  which  the  balance  of  the  property  is 
subjected  under  the  ad  valorem  law. 

5.  The  exception  in  sub.  3  of  sec.  1212,  Stats.  1911,  viz.  "grain  eleva- 

tors used  in  transferring  grain  between  cars  and  vessels,  coal 
docks,  ore  docks  and  merchandise  docks,"  includes  only  those 
elevators  and  docks  which  are  not  a  part  of  the  railway  prop- 
erty because  not  necessarily  used  by  the  railroad  in  the  perform- 
ance of  its  duties  as  a  common  carrier. 


Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  Fbank  A.  Ross,  Circuit  Judge.    Reversed. 

Action  in  equity  to  set  aside  taxes  levied  by  the  city  of  Su- 
perior in  1912  upon  the  ore  and  merchandise  docks  and  the 
lands  on  which  they  are  located,  owned  and  operated  by  the 
appellant  in  that  city. 

The  facts  in  brief  are  these :  The  appellant  company  owns 
and  operates  between  three  and  four  thousand  miles  of  rail- 
road, extending  from  Superior  to  tlie  grain  fields  of  Minne- 
sota and  the  Dakotas,  as  w^ell  as  the  iron  ranges  of  Minnesota 
and  the  mining  regions  of  ^N^ortheastem  Wisconsin  and  Mich- 
igan. In  August,  1910,  it  obtained  from  the  Wisconsin  rail- 
road commission  a  certificate  of  convenience  and  necessity, 
authorizing  it  to  build  its  ore  railroad,  commencing  at  its  then 
main  track  and  extending  northerly  through  the  city  of  Su- 
perior to  the  harbor  line  on  the  southerly  side  of  St  Louis 
Bay.  It  built  this  ore  railroad,  including  the  elevated  struc- 
ture known  as  the  approach  to  tlie  dock,  and  the  dock  itself 
extending  into  the  St.  Louis  Bay  or  river  to  the  government 
dock  line,  and  this  dock  is  the  dock  mentioned  in  the  com- 
plaint, and  situated  upon  the  lands  there  de^icribed.  The 
dock  is  1,800  feet  in  length,  about  eighty  feet  in  height,  and 
has  300  pockets  w^hich  hold  approximately  300  tons  each. 
The  railroad  tracks  are  laid  on  top  and  the  full  length  of  the 
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dock,  and  it  has  always  been  owned  and  operated  by  the  ap- 
pellant exclusively  for  its  own  use  in  temporary  storing  and 
delivering  of  ore  by  it  to  boats,  which  in  turn  carried  the  ore 
to  Eastern  markets.  At  the  time  the  appellant  built  this 
dock  there  were  no  other  facilities  at  Superior  which  it  could 
use  for  the  purpose  of  storing,  handling,  or  loading  into  lake 
carriers  the  ore  which  it  transported.  When  the  appellant 
built  its  railroad  into  Superior  there  were  two  merchandise 
docks  there,  one  operated  by  the  Great  Xorthern  Railway 
Company,  which  was  insufficient  in  capacity  to  handle  the 
business  of  that  company,  and  the  other  operated  by  the 
Omaha  Railway  Company,  located  on  Allouez  Bay,  several 
miles  from  any  point  on  the  appellant's  road.  Private  capi- 
tal has  never  furnished  any  docks  or  other  terminal  facilities 
at  Superior  for  the  transfer  from  rail  to  lake  or  lake  to  rail 
of  either  ore  or  merchandise.  The  appellant  constructed  a 
merchandise  dock  at  Superior  at  the  north  end  of  Connor's 
Point,  near  the  Interstate  bridge,  it  being  1,000  feet  long, 
eighty  feet  wide,  with  a  water  slip  on  one  side,  and  four  rail- 
road tracks,  for  the  service  of  the  dock,  immediately  adjoin- 
ing the  other  side,  and  it  continued  to  own  and  operate  this 
merchandise  dock  and  tracks  laid  thereto  for  the  purpose  of 
temporary  storage  of  freight  haided  by  it  over  its  railroad, 
and  loaded  from  the  dock  to  vessels  on  the  water  side,  and  in 
receiving  from  the  vessels  freight  coming  in  by  water  and 
destined  to  points  upon  the  appellant's  railroad. 

No  other  use  is  made  of  the  appellant's  ore  and  merchan- 
dise docks  except  to  receive  ore  and  freight  coming  into  Su- 
perior over  appellant's  lines  and  temporarily  store  and  de- 
liver the  same  to  lake  carriers,  and  to  receive  from  lake  car- 
riers merchandise  and  freight  destined  for  transportation 
over  the  appellant's  railway  lines,  and  temporarily  store  and 
load  the  same  on  cars  for  such  transportation.  The  ore  dock 
is  elevated  about  eighty  feet  above  the  water  and  is  furnished 
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with  large  pockets,  the  ore  being  dumped  into  the  pockets, 
where  it  remains  nntil  a  lake  carrier  is  ready  to  receive  it, 
when  it  is  loaded  into  the  carrier  by  gravity. 

By  eh.  540  of  the  Laws  of  1911,  sub.  3  of  sec.  1212,  Stats, 
(now  sub.  (7)  of  sec.  51.02,  ch.  51,  Stats.  1913),  being  the 
ad  valorem  railway  taxation  act,  was  amended  so  as  to  read 
as  follows : 

"3.  The  term  'property  of  the  railroad  company,'  as  used 
in  this  act,  shall  include  all  franchises,  right  of  way,  roadbed, 
tracks,  stations,  terminals,  rolling  stock,  equipment  and  all 
other  real  and  personal  property  of  such  company,  used  or 
employed  in  the  operation  of  the  railroad  or  in  conducting  its 
business,  and  shall  include  all  title  and  interest  in  such  prop- 
erty as  owner,  lessee  or  otherwise.  Real  estate  not  adjoining 
its  tracks,  stations  or  terminals ;  grain  elevators  used  in  trans- 
ferring grain  between  cars  and  vessels,  coal  docks,  ore  docks 
and  merchandise  docks  and  real  estate  not  necessarily  used 
in  operating  the  railroad  are  excepted,  and  shall  be  subject 
to  taxation  like  the  property  of  individuals." 

Claiming  to  act  under  this  section,  the  city  officers  of  the 
city  of  Superior  listed  the  appellant's  said  ore  dock  and  mer- 
chandise dock,  including  the  lands  on  which  they  stand,  for 
taxation,  placed  the  same  upon  the  assessment  roll,  and  levied 
taxes  thereon  like  other  real  estate  in  the  city  in  the  year  1912. 
The  taxes  not  being  paid,  the  lands  were  returned  as  delin- 
quent and  will  be  sold  at  tax  sale  unless  such  sale  be  re- 
strained. The  rate  of  taxation  applied  to  the  plaintiff's  rail- 
road by  the  tax  commission  for  the  year  1912  under  the  ad 
valorem  railway  taxation  act  was  .01108  plus,  the  rate  of  tax- 
ation on  property  in  the  city  of  Superior  for  that  year  was 
.02678,  and  the  said  docks  were  taxed  at  that  rate. 

The  circuit  court  concluded  that  the  docks  were  essentially 
w^harf  property,  and  might  be  assessed  and  taxed  separately 
from  the  railroad  itself,  and  dismissed  the  complaint  From 
this  judgment  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Luse,  Powell  <&  Luse, 
attorneys,  and  A.  H.  Bright  and  J.  A.  Murphy,  of  counsel^ 
and  oral  argument  by  Mr.  L.  K.  Lose  £^nd  Mr,  Murphy. 

Arch'd  McKay  and  H.  V.  Gard,  for  the  respondents. 

There  was  also  a  brief  and  oral  argument  by  C.  R.  Van 
Alstine,  amicus  curios. 

Win  SLOW,  C.  J.  The  question  in  this  case  is  whether  the 
ore  and  merchandise  docks  can  be  separated  from  the  bal- 
ance of  the  plaintiff's  property  for  purposes  of  taxation  and 
subjected  to  a  different  tax  rate.  The  answer  to  this  ques- 
tion must  unquestionably  be  in  the  negative,  and  the  proposi- 
tions on  which  that  answer  is  based  are  simple. 

1.  The  property  of  a  public-service  corporation,  like  a  rail- 
way, including  its  franchises,  terminals,  and  real  and  per- 
sonal property,  reasonably  necessary  to  be  used  and  in  fact 
used  in  the  performance  of  its  duties  to  the  public,  is  an  en- 
tirety and  is  not  to  be  separated  for  the  purpose  of  taxation. 
State  ex  reh  Milwaukee  St.  B.  Co.  v.  Anderson,  90  Wis.  550, 
C3  N.  W.  746;  Washburn  v.  Washburn  W.  W.  Co.  120  Wis. 
575,  98  N.  W.  539 ;  Chicago  &  N.  W.  R.  Co.  v.  State,  128 
Wis.  553,  619,  108  N.  W.  557. 

2.  Terminal  facilities,  such  as  freight  houses,  grain  eleva- 
tors, and  warehouses,  owned  by  the  carrier,  equipped  with  the 
proper  appliances  necessary  to  enable  the  railroad  to  perform 
its  full  duty  of  transportation  and  delivery  of  freight  of  all 
kinds,  either  to  the  consumer,  the  dealer,  or  a  connecting  car- 
rier, constitute  property  necessarily  used  in  the  operation  of 
a  railroad,  and  hence  become  part  of  the  entirety.  The  w^ord 
^'necessary"  here  does  not  mean  "inevitable''  on  the  one  hand, 
nor  merely  "convenient"  or  "profitable"  on  the  other,  but  a 
stage  of  utility  or  materiality  to  the  carrier's  business  less 
than  the  first  but  greater  than  the  latter  of  these  expressions. 
Perhaps  the  phrase  '*rea.soiiably  required  in  the  exercise  of 
sound  business  prudence"  would  express  the  idea  fairly  well. 
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Chicago,  St.  P.,  M.  £  0.  B.  Co.  v.  Douglas  Co.  122  Wis.  273, 
«9  N.  W.  1030;  Chicago,  St.  P.,  M.  <&  0.  R.  Co.  v.  Bayfield 
Co.  87  Wis.  188,  68  N.  W.  245;  Superior  Board  of  Trade  v. 
G.  N.  R.  Co.  1  Wis.  R.  R.  Coram.  Rep.  619. 

3.  Both  the  ore  dock  and  the  merchandise  dock  in  the  pres- 
ent case  come  within  the  definition  given  in  the  last  paragraph 
and  are  an  integral  part  of  the  appellant's  railway  system. 
The  fact  that  a  considerable  part  of  the  ore-dock  structure 
was  made  necessary  in  order  to  facilitate  the  transfer  of  the 
ore  to  lake  carriers  does  not  logically  divest  it  of  its  character 
as  a  railway  terminal.  Necessarily  it  is  a  terminal  facility 
of  a  specialized  character,  but  just  as  truly  a  terminal  facility. 

4.  The  constitutional  command  that  the  rule  of  taxation 
shall  be  uniform  is  violated  if  a  part  of  the  property  of  a  rail- 
road company  reasonably  necessary  to  be  used  and  in  fact  used 
in  the  operation  of  the  railroad,  like  the  docks  in  the  present 
case,  be  separated  from  the  balance  of  the  property  and  sub- 
jected to  local  taxation  at  a  higher  rate  than  that  to  which  the 
balance  of  the  property  is  subjected  imder  the  ad  valorem 
law.  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  553,  108 
N.  W.  557. 

6.  The  exception  in  sub.  3,  sec.  1212,  Stats.  1911  (now 
sub.  (7)  of  sec.  51.02,  ch.  51,  Stats.  1013),  viz.  "grain  eleva- 
tors used  in  transferring  grain  between  cars  and  vessels,  coal 
docks,  ore  docks  and  merchandise  docks,"  must  be  held  to  in- 
clude only  those  elevators  and  docks  which  are  not  a  part  of 
the  railway  property,  because  not  necessarily  used  by  the  rail- 
road in  the  performance  of  its  duties  as  a  common  carrier,  as 
are  the  docks  in  question  in  the  present  case. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  plaintiff  in  ac- 
cordance with  the  prayer  of  the  complaint. 
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Grabeb,  Respondent,  vs.  Duluth,  South  Shoke  &  Atlantic 
Railway  Company,  Appellant. 

December  11,  191Jr-January  12,  1915. 

Railroads:  Injury  to  hrakeman:  Interstate  service:  When  federal  stat- 
ute governs:  Election:  Waiver:  Questions  for  jury:  Assumption 
of  risk:  Excessive  damages:  Appeal:  Harmless  errors:  Discre- 
tionary reversal. 

1.  Where  the  facts  are  undisputed  the  question  whether  a  particular 

service  or  engagement  therein  is  of  interstate  character  is  one 
of  law ;  but  when  material  facts  bearing  on  that  question  are  in 
dispute  they  may  properly  be  determined  by  the  jury,  leaving  to 
the  court  the  legal  conclusion  to  be  drawn  therefrom. 

2.  A  railway  employee,  while  actually  performing  a  service  essential 

to  or  so  closely  connected  with  the  business  of  interstate  com- 
merce as  to  be  substantially  a  part  of  it,  though  not  necessarily 
exclusive  of  all  intrastate  features,  is  employed  in  interstate 
commerce  within  the  meaning  of  the  federal  Employers'  Liabil- 
ity Act. 

3.  If  the  particular  service  in  progress  at  the  time  of  the  injury,  in 

any  substantial  part,  is  within  the  interstate  field,  then  the  fed- 
eral law  rules  the  case  if  either  party  so  elects;  but  this  is  a 
right  which  may  be  waived,  expressly  or  impliedly. 

4.  Any  brief  incidental  absence  from  the  scene  of  work  or  the  instru- 

mentality used  therein,  which  is  not  inconsistent  with  the  em* 
ployee's  duty  to  his  employer,  such  as  customarily  visiting  a 
wayside  place  for  lunch  or  other  common  means  of  refreshments 
or  waiting  after  one  task  is  done  for  orders  as  to  the  next  move- 
ment, does  not  preclude  the  employee  from  claiming  to  be  still 
on  duty  and  engaged  in  interstate  commerce. 

5.  Where  upon  the  evidence  the  trial  court  might  properly  have 

found,  as  matter  of  law,  that  plaintiff  was  engaged  in  interstate 
business  when  injured,  its  submission  of  the  question  to  the  jury 
is  not  an  error  of  which  defendant  can  complain. 

6.  Where,  in  an  action  for  injuries  to  a  railway  employee,  neither 

party  claimed  the  benefit  of  the  federal  Employers'  Liability  Act, 
there  was  no  error  in  refusing  to  compel  plaintiff  to  elect  whether 
he  would  claim  under  the  federal  or  the  state  law;  and  where 
the  court  applied  the  federal  law,  which  was  more  beneficial  to 
the  defendant  than  the  state  law,  the  defendant  has  no  ground 
for  complaint. 

7.  The  defense  of  assumption  of  risk,  available  under  the  federal 

Employers'  Liability  Act,  applies  only  to  such  risks  as  the  em- 
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ployee  expressly  or  Impliedly  contracts  to  take  upon  himself  be- 
cause of  being  ordinary  incidents  of  the  business  as  customarily 
carried  on,  or  as  carried  on  in  the  particular  case  to  his  knowl- 
edge or  under  such  circumstances  that  reasonable  attention  to 
his  situation  would  afford  him  such  knowledge.  It  does  not  in- 
clude the  risk  of  unexpected  negligent  acts  of  co-employees. 
8.  An  award  of  $10,000  for  injuries  to  a  brakeman's  foot,  necessitat- 
ing amputation  of  the  leg  between  the  ankle  and  the  knee,  is 
held  not  so  large  that  this  court  should  reverse  the  Judgment, 
under  sec.  2405m,  Stats.  1913,  on  the  ground  that  justice  had 
miscarried,  where,  although  the  proper  motion  was  made  in  the 
trial  court,  the  question  was  not  argued  upon  the  appeal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
<M)unty:  W.  J.  Turxeb,  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

Defendant  was  engaged  in  interstate  and  intrastate  com- 
merce of  railroad  transportation  character.  Plaintiff  was  in 
its  employ,  his  business,  in  the  main,  being  that  of  a  brake- 
man  between  Soo  Junction  and  Marquette  in  the  state  of 
Michigan.  Soo  Junction  was  a  terminal  transfer  point  where 
cars  were  brought  from  within  and  without  the  state  and 
placed  in  or  made  up  into  trains  for  completion  of  transit. 
That  service  was  essential  to  the  interstate  as  well  as  the  in- 
trastate feature  of  defendant's  business.  February  24,  1912, 
in  the  early  part  of  the  evening,  plaintiff  with  his  train  crew 
completed  the  trip  for  the  day  from  Soo  Junction  to  Mar- 
quette and  return.  On  such  return,  several  interstate  cars 
were  brought  in.  The  remaining  duty  for  the  day  was  to 
sidetrack  the  cars,  put  away  the  engine  in  the  roundhouse, 
locate  and  properly  close  the  caboose,  and  do  work  in  the  yard, 
if  time  should  permit,  and  such  were  the  orders  from  the  con- 
ductor. After  his  train  work  was  done,  pursuant  to  duty,  he 
set  the  brakes  on  some  cars  on  the  sidetrack  so  they  would  not 
be  unduly  disturbed  by  the  movement  of  the  through  train 
which  was  about  to  exercise  the  necessary  movements  to  take 
in  some  cars  and  prepare  to  proceed  upon  its  course.  It  was 
an  interstate  train.     After  doing  such  work,  plaintiff  pro- 
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ceeded  to  a  near-by  saloon,  off  the  right  of  way,  to  get  a  drink* 
The  saloon  was  so  located  that  the  through  train,  for  a  con- 
siderable distance  up  and  down  the  track,  obstructed  the  way 
therefrom  to  the  depot.  It  was  a  cold  day  and  plaintiff  had 
been  out  so  long  that  he  felt  in  need  of  refreshments.  When 
he  had  last  seen  his  conductor,  of  whom  it  was  his  duty  to  in- 
quire as  to  further  orders  before  going  to  supper,  he  was  at 
the  depot.  After  getting  the  drink  plaintiff  started  for  the 
depot,  for  the  purpose  of  obtaining  final  instruction  and  then 
going  to  supper  at  a  place  on  the  right  of  way,  on  the  depot 
side  of  the  standing  train.  Such  train  had  completed  the  re- 
quired switching,  taken  in  several  cars,  and  the  engine  was 
about  to  be  spotted  at  the  water  tank  to  take  in  a  supply  of 
.water  and  be  in  readiness  to  depart.  As  plaintiff  reached  the 
train  and  was  in  the  act  of  climbing  through  between  two- 
gondola  cars,  without  any  signal  being  given,  it  was  suddenly 
started,  whereby  his  right  foot  was  caught  and  so  crushed  that 
amputation  of  the  leg  between  the  ankle  and  knee,  was  neces- 
sary. 

Upon  proof  of  the  foregoing,  the  particulars  of  the  occur- 
rence, the  nature  of  the  injury,  its  effect,  evidence  tending  to 
prove  that  trains  often  stood  as  in  the  particular  case,  and  as 
often  as  half  an  hour  to  an  hour  and  a  half,  lejiving  no  way 
of  getting  from  the  side  of  the  track  where  plaintiff  was  be- 
fore endeavoring  to  pass  through  between  the  cars,  other  than 
by  executing  some  such  movement  as  he  attempted  or  go 
around  the  end  of  the  train,  and  that  trainmen  commonly  took 
the  short  cut  and  depended  for  warning  of  danger  \ipon  a 
signal  by  ringing  of  tlie  engine  bell  which  comiuonly  occurred 
before  moving  a  train, — the  cause  was  submitted  to  the  jury, 
resulting  in  a  verdict  of  $10,000  for  plaintiff  upon  which 
judgment  was  rendered. 

For  the  appellant  there  was  a  brief  by  Thomas  8.  Wood 
and  Wm.  R.  Foley j  and  oral  argument  by  Mr.  Wood.  They 
contended,  inter  aliaj  that  plaintiff  was  not  engaged  in  in- 
terstate commerce  nor  within  the  scope  of  his  employment. 
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III.  Cent.  R.  Co.  v.  Behreiis,  233  U.  S.  473,  34  Sup.  Ct.  646; 
Pedersen  v.  D.,  L.  £  ^Y.  IL  Co.  229  U.  S.  146,  33  Sup.  Ct. 
648;  Ellsworth  v.  Metheney,  104  Fed.  119,  51  L.  K.  A.  389; 
Southern  R.  Co.  v.  Bentley,  1  Ala.  App.  359,  56  South.  249; 
Brown  v.  Shirley  Hill  C.  Co.  47  Ind.  App.  354,  94  N.  E. 
574;  Pioneer  M.  &  M.  Co.  v.  Talley,  152  Ala.  162,  43  South. 
800,  12  L.  E.  A.  N.  s.  801;  Shadoans  Adm'r  v.  C,  N.  0.  <& 
1\  P.  R.  Co.  26  Ky.  L.  Rep.  828,  82  S.  W.  567;  Howard  v. 
Souihern  R.  Co.  132  X.  C.  709,  44  S.  E.  401 ;  Pittsburg  & 
C.  R.  Co.  V.  Sentmeyer,  92  Pa.  St.  276,  37  Am.  Rep.  684; 
Kennedy  v.  Chase,  119  Cal.  037,  52  Pac.  33 ;  Chicago  &  A.  8. 
<£'  R.  Co.  V.  Collins,  43  111.  App.  478;  Wright  v.  Rawson,  52 
Iowa,  329,  3  N.  W.  100;  Sevcry  v.  Nickerson,  120  Mass. 
306;  Hills  v.  Blair  (Mich.)  148  X.  W.  2-^3;  Benson  v.  L.  & 
N.  R.  Co.  [1904]  1  K  B.  242. 

For  the  respondent  there  was  a  brief  by  John  C.  Kleczka 
and  Glicksman,  Gold  &  Corrigan,  attorneys,  and  IF.  P.  Craw- 
ford, of  counsel,  and  oral  argument  by  Mr.  Crawford  and 
Mr.  W.  L.  Gold. 

Mabshall,  J.  Appellant's  complaint  is  of  submission  of 
the  case  to  the  jury  on  the  question  of  whether  respondent,  at 
the  time  he  was  injured,  was  engaged  in  interstate  commerce, 
and  within  the  scope  of  the  federal  Employers'  Liability  Act. 

Whether  a  particular  service  or  engagement  therein  is  of 
interstate  commerce  character,  is  a  question  of  law.  The 
facts  being  undisputed,  jury  interference  is  unnecessary,  and, 
if  objected  to,  is  improper,  though  not,  necessarily,  prejudi- 
cially 80.  Where  the  facts  are  so  in  dispute  as  to  justify, 
from  one  viewpoint,  a  finding  in  respect  thereto  on  any  vital 
element  one  way,  and  from  a  different  aspect  in  a  different 
way,  the  truth  of  the  matter  is  for  jury  solution  under  proper 
instructions,  and  the  legal  conclusion  is  for  the  court  to  deter- 
mine, based  thereon.  North  Carolina  R.  Co.  v.  Zachary, 
2^r2  U.  S.  248,  34  Sup.  Ct.  305. 

Commerce  between  a  point  in  one  state  and  a  point  in  an- 
VoL.  159  —  27 
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other,  is  interstate  commerce.  Those  engaged  in  carrying  on 
such  commerce,  either  as  principal  or  employee,  are  engaged 
in  interstate  commerce,  and  one  while  actually  performing  a 
service  essential  to  or  so  closely  connected  with  such  business 
as  to  be  substantially  a  part  of  it, — an  act  in  the  carrier  serv- 
ice of  the  interstate  work, — ^though  not  necessarily  exclusive 
of  all  intrastate  features,  is  in  the  performance  of  interstate 
service  in  the  carrying  on  of  interstate  commerce,  within  the 
meaning  of  the  federal  Employers'  Liability  Act.  Such  is 
its  scope,  as  the  federal  supreme  court  has  held  in  this  lan- 
guage: 

"Every  common  carrier  railroad  while  engaged  in  com- 
merce between  the  several  states  .  .  .  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  is  employed  by 
such  carrier  in  such  commerce."  Pedersen  v.  D.,  L.  &  W. 
B.  Co.  229  U.  S.  146,  83  Sup.  Ct.  048 ;  NoHh  Carolina  B.  Co. 
V.  Zachary,  supra;  III.  Cent.  B.  Co.  v.  Behrens,  233  U.  S. 
473,  34  Sup.  Ct.  646. 

Thus  it  will  be  seen,  that  the  test  of  whether  the  federal  act 
applies  to  any  particular  situation  is  not  whether  the  par- 
ticular person  directly  causing  the  injury  was,  at  the  time 
thereof,  engaged  in  interstate  business,  nor  whether  the  act  in 
which  the  person  was  engaged  was,  exclusively,  an  interstate 
commerce  service;  but  whether  the  person  or  corporation 
charged  with  liability  was  engaged  at  the  time  it  occurred  in 
such  commerce  and  the  particular  service  in  progress  and  en- 
vironing or  characterizing  the  employer's  activity  at  the  time 
of  the  injury,  was  of  that  nature, — its  cast  in  that  regard  be- 
ing efficient  if  the  work  was  a  substantial  part  of  interstate 
commerce.  Where  the  particular  work  is  entirely  independ- 
ent of  interstate  commerce  service,  the  federal  act  does  not 
apply,  as  in  case  of  the  switching  movement  of  intrastate  cars 
solely  for  intrastate  purposes,  III.  Cent.  B,  Co.  v.  Behrens, 
supra, — an  act  the  performance  of  which  is  a  matter  of  in- 
difference, so  far  as  interstate  commerce  is  concerned.     Ped- 
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ersen  v.  D.,  L.  &  W.  R.  Co.,  siipra.  But,  as  indicated,  if  the 
particular  act,  in  any  substantial  part,  is  within  the  interstate 
field,  then  the  federal  law  rules  the  situation,  if  either  party 
sees  fit  to  stand  upon  legal  right  in  the  matter.  That  may  be 
done,  or  waived,  expressly  or  impliedly.  Leora  v.  M,,  St.  P* 
£  S.  8.  M.  R.  Co.  156  Wis.  386,  146  V.  W.  520;  Hanson  v. 
C,  M.  £  St.  P.  R.  Co.  157  Wis.  455,  146  N.  W.  524. 

In  the  cases  cited,  the  federal  supreme  court  explained  that 
the  law  does  not  permit  of  splitting  up  a  service,  which  is  in 
its  nature  an  entirety,  into  its  various  stops  or  elements^ 
Work  in  the  repair  of  a  bridge,  as  \vas  said,  which  is  used  in 
intrastate  as  well  as  interstate  business  and  is  indispensable 
to  both,  and  in  moving  material  to  the  location  of  the  bridge 
for  the  purpose  of  its  repair,  and  in  moving  an  engine  from 
the  roundhouse  to  be  used  in  hauling  an  interstate  train,  and 
work  partly  intrastate  and  partly  interstate  as  in  preparing 
an  engine  to  go  out  with  a  train  made  up  of  cars  in  interstate 
and  in  intrastate  service,  are  all  parts  of  an  entirety  having 
the  efficient  interstate  commerce  features  required  by  the  fed- 
eral act.  All  work,  so  closely  related  to  interstate  commerce 
business  as  to  be  practically  inseparable  from  it,  though  it 
promotes,  at  the  same  time,  intrastate  business,  is  in  reality 
and  legal  effect  a  part  of  the  former. 

A  further  detail  of  the  federal  act,  as  it  has  been  author- 
itatively construed,  is  important  to  this  case.  Any  brief  in- 
cidental absence  from  the  scene  of  work  or  instrumentality 
used  therein,  which  is  not  inconsistent  with  the  employee's 
duty  to  his  employer,  does  not,  necessarily,  preclude  his  ef- 
ficiently claiming  to  be  still  on  duty  and  engaged  in  interstate 
commerce.  North  Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
248,  34  Sup.  Ct.  305.  Neither  the  period  or  nature  or  con- 
tinuity of  service,  is  chan^jed  by  such  a  brief  stepping  aside 
from  or  cessation  of  activity  as  that  of  customarily  visiting  a 
wayside  place  for  a  lunch,  or  other  legitimate  and  common 
means  of  refreshment,  or  waiting  after  one  task  shall  have 
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been  done  for  orders  as  to  the  next  movement, — the  employee 
all  the  time  being  within  customary  reach  for  continuance  of 
the  day's  service  and  holding  hinii^elf  in  readiness  to  imme- 
diately respond.  Missouri,  K.  £  1\  R.  Co.  v.  U.  S.  231  U.  S. 
112,  34  Sup.  Ct,  26;  U.  S.  v.  C,  M.  <&  St  P.  R.  Co.  197 
Fed.  624;  U.  S.  v,  D.  &  R.  G.  R.  Co.  197  Fed.  629. 

Applying  the  foregoing  to  the  undisputed  facts  detailed  in 
this  case,  it  is  considered  that,  if  the  trial  court  committed 
any  error  in  leaving  the  question  of  whether  respondent  was 
engaged  in  interstate  business  at  the  time  he  was  injured,  to 
the  jury,  it  was  not  in  his  favor;  but  rather  was  in  favor  of 
appellant.  Work  in  the  transfer  yard  was  indispensable  to 
the  interstate  business.  Kespondent  had  not  been  relieved 
for  the  day.  His  service  from  the  time  he  started  out  in  the 
morning  until  the  instant  of  his  injury  and  the  work  he  then 
thought  might  be  required  of  him,  were  inseparably  connected 
with  interstate  business  and,  so,  were  a  part  thereof.  The 
court,  under  the  circumstances,  would  not  have  made  any  mis- 
take by  so  deciding,  as  matter  of  law. 

Complaint  is  made  because  the  trial  court  did  not  compel 
respondent  to  elect  whether  he  would  claim  under  the  federal 
law  or  under  the  state  law.  It  does  not  appear  that  either 
side  claimed  the  benefit  of  the  former,  while  the  learned  court 
seems  to  have  thought  that  the  federal  act  ousted  the  state 
court  of  jurisdiction  to  apply  the  state  law,  regardless  of  the 
attitude  of  parties  in  the  matter.  This  court  has  held  to  the 
contrary  in  the  two  cases  heretofore  cited,  and  they  seem  to 
be  in  harmony  with  the  federal  decision.  North  Carolina 
R.  Co.  V.  Zachary,  supra. 

If  either  side  claims  the  benefit  of  the  federal  act,  it  is 
fatal  error  not  to  apply  it,  if,  within  reasonable  probabilities, 
the  result  might  otherwise  be  more  favorable  to  the  party  com- 
plaining. Here  there  was  no  error  in  refusing  to  compel  re- 
spondent to  elect,  as  there  would  have  been  none  by  refusing 
to  compel  appellant  to  do  so.     The  advantages  of  the  federal 
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law  were  tendered  by  force  of  the  law  itself.  It  was  up  to 
the  parties  to  accept  or  to  stand  indifferent.  Both  sides  seem 
to  have  taken  the  latter  course,  throwing  on  the  court  the 
burden  of  submitting  the  cause  as  it  might  seem  thereto  the 
law  required.-  Neither  side  made  any  objection  to  the  federal 
law  being  applied.  Respondent  makes  no  complaint  of  the 
result.  Appellant  has  no  ground  of  complaint,  and  makes 
none,  because  of  the  law  applied  to  the  ca^e,  and  could  not, 
fairly,  because  opportunity  was  thereby  afforded  to  reduce 
.the  damages  actually  sustained,  on  the  ground  of  contributory 
negligence,  if  there  were  any.  There  was  no  proof  of  the  law 
of  Michigan,  where  the  accident  occurred,  therefore  the  pre- 
sumption is  that  it  was  the  same  as  the  law  of  this  state  which 
would  have  been  more  perilous  to  appellant  than  the  federal 
law. 

Enough  has  been  said  to  indicate  that,  at  the  best  for  ap- 
pellant, it  was  a  jury  question  as  to  whether  respondent  ceased 
to  be  engaged  in  the  service  of  appellant  by  leaving  the  right 
of  way  for  a  few  moments  with  the  intention  of  returning  for 
further  service,  if  necessary,  before  being  relieved  for  the 
day.  No  reason  is  perceived  which  will  justify  disturbing 
the  conclusion  which  the  jury  reached.  Neither  of  the  nu- 
merous cases  cited  to  our  attention,  in  principle,  fits  this  one, 
while  the  federal  cases  are  to  the  effect,  as  we  have  seen,  that 
such  incidents  as  the  one  in  question  do  not,  necessarily,  break 
the  continuity  or  nature  of  the  service. 

It  is  suggested  that  the  federal  act  does  not  protect  the  in- 
jured person  against  the  common-law  defense  of  assumption 
of  the  risk,  in  such  cases  as  this.  Granted.  The  trial  court 
so  held.  The  case  was  submitted  to  the  jury  accordingly,  re- 
sulting in  a  finding  in  respondent's  favor.  Assumption  of 
the  risk  includes  only  such  as  the  employee,  expressly  or  im- 
j)Hedly,  contracts  to  take  upon  himself  because  of  being  or- 
dinary incidents  of  the  particular  business  as  ordinarily  car- 
ried on,  or  as  carried  on  in  the  particular  case  to  his  knowl- 
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edge  or  under  such  circumstances  that  reasonable  attention 
to  his  situation  would  afford  him  such  knowledge.  While,  in 
a  broad  sense,  it  is  a  form  of  contributory  negligence,  actually, 
it  is  void  of  inadvertence  and,  technically,  and  essentially 
too,  it  is  quite  apart  from  contributory  negligence  in  a  closed 
sense  of  the  term.  Knaxier  v.  Joseph  Schlitz  B.  Co.,  ante, 
p.  7,  149  N.  W.  494. 

Thus  it  will  be  seen  that  there  was  no  assumption  of  the 
risk  here  as  matter  of  law.  There  was  believable  evidence, 
and  much  of  it,  that  the  movement  of  respondent  which  led 
to  his  injury,  was  a  common  one  and  that  it  was  a  safe  one, 
subject  to  omission  from  the  head  end  of  the  train  or  string 
of  cars  to  give  the  customary  signal  by  ringing  the  engine  bell 
before  starting.  The  assumption  of  risk  saved  to  employers 
under  the  federal  act  as  a  shield  against  the  consequences  of 
injuries  to  employees,  does  not  include  risk  of  unexpected 
negligent  acts  of  co-employees. 

All  the  questions  of  fact  in  the  case,  material  to  appellant, 
seem  to  have  been  submitted  to  the  jury,,  properly,  and  found 
upon  believable  evidence.  To  some  of  the  justices,  including 
the  writer,  the  most  serious  question  of  all  that  might  have 
been  presented,  is  whether  the  verdict  is  not  excessive.  A 
motion  was  made  for  relief  on  that  ground  and  the  point  saved 
for  review ;  but  it  was  not  presented  in  the  brief,  nor  was  it 
on  the  oral  argument.  Under  those  circumstances,  it  is  con- 
sidered by  the  court  that  the  judgment  should  not  be  dis- 
turbed, though  it  might  under  sec.  24057n^  Stats.,  if  neces- 
sary, to  prevent  a  manifest  failure  of  justice.  I  should  say, 
in  passing,  tha^  it  is  by  no  means  certain  that  the  amount  of 
the  recovery  would,  in  any  event  be  disapproved,  though  it 
is  my  ])ersonal  view  that  it  is  plainly  excessive  and  I  incline 
to  the  idea  of  curing,  what  to  me  seems  an  injustice,  by  ex- 
ercising the  broad  and  beneficent  change  in  the  practice  which 
was  wrought  by  the  section  referred  to. 

By  the  Court. — The  judgment  is  affirmed. 
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International  Textbook  Company,  Respondent,  vs.  Mab- 

BOTT,  Appellant. 

Same,  Appellant,  vs.  Same,  Respondent. 

December  11,  1914 — January  12,  1915, 

Gvaranty:  Consideration:  Infants:  Disaffirmance  of  contract:  Liabil- 
ity of  guarantor:  Ignorance  as  to  terms:  Notice  of  acceptance: 
Waiver:  Extension  of  time  of  payment:  Notice  of  default  of  prin- 
cipal: Foreign  corporations:  Correspondence  school:  Interstate 
commerce, 

1.  A  written  contract  of  guaranty  stating  that  It  la  "for  value  re- 

ceived," and  clearly  made  for  the  benefit  of  the  principal  con- 
tractor, is  supported  by  a  legal  consideration. 

2.  The  rule  that  the  liability  of  the  principal  debtor  measures  and 

limits  the  liability  of  the  guarantor,  does  not  obtain  where  the 
principal  is  an  infant  or  otherwise  incapacitated  to  contract  and 
the  guarantor  knows  thereof. 
8.  Thus,  although  an  infant  disaffirmed  his  contract  to  pay  in  instal- 
ments the  price  of  a  scholarship  in  a  correspondence  school,  one 
who  absolutely  guaranteed  the  payment  of  such  price  in  accord- 
ance with  the  terms  of  the  contract  is  liable  on  such  guaranty; 
and  his  liability  is  not  limited  to  the  amount  due  at  the  time  of 
disaffirmance  by  the  infant. 

4.  Where  in  such  case  the  guarantor  was  not  induced  to  sign  the 

guaranty  by  any  active  misrepresentation,  and  immediately  be- 
low his  signature  was  a  printed  statement  showing  a  plain  in- 
tent that  he  was  to  assume  an  absolute  obligation  for  a  minor, 
mere  ignorance  of  the  contents  of  the  writing  or  of  the  fact  that 
the  principal  contractor  was  a  minor  would  not  relieve  the  guar- 
antor from  his  obligation. 

5.  A  guarantor  may  by  a  stipulation  in  the  contract  waive  notice  of 

the  acceptance  of  his  guaranty. 

6.  Where  the  contract  of  guaranty  is  an  absolute  and  direct  promise 

to  pay  if  the  principal  debtor  does  not,  so  that  upon  acceptance 
the  agreement  is  complete,  the  guarantor  is  not  entitled  to  no- 
tice of  acceptance. 

7.  Nor  under  such  a  contract  need  the  guarantor  be  notified  of  a  de- 

iault  by  the  principal  debtor. 

8.  Mere  indulgence  to  the  principal  debtor  by  a  collector  who  had  no 

authority  to  extend  the  time  for  payment,  is  not  such  an  exten- 
sion as  would  release  a  guarantor. 
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9.  A  contract  made  in  this  state  with  a  foreign  corporation  to  pay  for 
a  course  of  instruction  in  a  correspondence  school  located  in  an- 
other state,  is  one  pertaining  to  Interstate  commerce,  and  may 
be  enforced  although  the  foreign  corporation  is  not  licensed,  un- 
der sec.  1770&,  Stats.,  to  do  business  in  this  state. 

Appkals  from  a  judgiuent  of  the  circuit  court  for  Douglas 
county:  W.  J.  Turner,  Judge.     Modified  and  affirmed. 

The  action  is  to  recover  the  unpaid  part  of  the  contract 
price  for  a  course  of  instruction  in  the  correspondence  school 
of  the  plaintiff.  It  is  brought  against  the  defendant  as  guar- 
antor of  an  infant's  contract. 

The  principal  contract  was  made  with  one  Clarence  John- 
ston. He  and  plaintiff's  agent  requested  Mabbott  to  sign  as 
guarantor  for  Johnston.  Mabbott  testified  that  he  was  very 
busy  at  the  time  and  did  not  pay  much  attention  to  it, 
but  signed  the  contract  as  requested.  The  contract,  dated 
^farch  16,  1912,  was  for  a  course  of  instruction  in  the  plaint- 
iff's corr(»spondence  school  for  which  Johnston  was  to  pay 
$53.55, — $5  down  and  $3  every  month  thereafter  until  the 
contract  price  was  paid.  Johnston  paid  the  $5  down  and  one 
instalment  of  $3.     Thereafter  no  more  was  paid. 

At  the  trial  in  the  justice's  court  the  action  was  brought 
against  Johnston  and  Mabbott.  Johnston  interposed  the  plea 
of  infancy  and  disaffirmed  the  contract.  The  action  was  dis- 
missed as  to  him  upon  proof  of  his  infancy.  The  action  was 
then  prosecuted  against  the  defendant  Mabbott  only,  and  by 
the  judgment  in  the  justice's  court  the  action  was  dismissed. 
Mabbott  testified  that  he  did  not  know  and  was  not  informed 
that  Johnston  was  an  infant  and  that  he  did  not  read  the 
paper. 

A  trial  was  had  in  circuit  court  upon  appeal  and  judgment 
was  entered  for  the  plaintiff  for  the  amount  due  on  the  con- 
tract up  to  the  time  eTohnston  disaffirmed  the  contract  in  jus- 
tice's court,  namely,  the  sum  of  $36,  with  interest  and  costs. 
From  this  judgment  both  parties  appealed. 
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//.  G.  Pickering^  for  the  plaintiff. 
Victo?'  Linhy,  for  the  defendant. 

SiEBECKEB,  J.  The  defendant  avers  that  he  is  not  liable 
on  the  contract  of  guaranty  and  asserts  several  different 
grounds  to  sustain  his  claim. 

1.  He  asserts  that  the  contract  is  not  supported  by  any  legal 
consideration.  This  position  is  untenable  for  the  reason  that 
the  written  guaranty  subscribed  by  the  defendant  expresses 
on  its  face  that  it  is  based  on  a  valuable  consideration.  It 
also  clearly  appears  that  the  giving  of  the  guaranty  was  clearly 
for  the  benefit  of  Johnston,  the  principal  contractor.  The 
consideration  is  clearly  shown.  Dahlman  v.  Ilammel,  45 
Wis.  466;  Young  v.  Broun,  63  Wis.  333,  10  N.  W.  394; 
Jamen  v.  Kuenzie,  145  Wis.  473,  130  N.  W.  450. 

2,  It  is  claimed  that  defendant  is  not  liable  because  it  was 
shown  that  Johnston  was  a  minor  when  the  contract  was  made 
and  that  he  refused  to  be  bound  by  the  contract  after  payment 
of  the  first  monthly  instalment  of  $3  and  that  he  disaffirmed 
the  contract  soon  thereafter.  What  stops  were  in  fact  taken 
by  Johnston  in  disaffirmance  of  the  contract  are  immaterial 
under  the  contract  here  involved  and  need  not  be  further  con- 
sidered. It  api)ears  that  the  contract  of  guaranty  was  re- 
quired by  the  plaintiff  to  secure  payment  of  the  price  of  the 
scholarship  in  accordance  with  the  terms  of  Johnston's  sub- 
scription, because  Johnston  was  a  minor.  The  contract  of 
guaranty  in  its  terms  is  an  absolute  promise  by  the  defendant 
for  a  valuable  consideration  to  pay  the  price  of  the  scholar- 
ship in  case  of  Johnston's  default.  While  it  is  the  general 
rule  in  such  cases  that  the  liability  of  the  principal  debtor 
measures  and  limits  the  liability  of  the  guarantor,  this  rule 
does  not  obtain  universally.  One  of  the  exceptions  to  the 
nile  is  where  the  principal  contractor  is  an  infant.  This  and 
other  instances  where  the  principal  contractor  is  incapacitated 
to  contract  are  excepted  from  the  general  rule  for  the  reason 
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that  want  of  capacity  of  the  principal  to  contract  is  the  very 
reason  for  requiring  that  some  party  capable  of  assuming 
the  obligation  become  a  party  thereto  to  secure  its  due  per- 
formance if  the  party  legally  incapacitated  to  assume  it 
omits  to  perform.  The  rule  is  aptly  stated  in  Winn  v.  San- 
ford,  145  Mass.  302,  14  I^^.  E.  119: 

"Where  one  becomes  a  surety  for  the  performance  of  a 
promise  made  by  a  person  incompetent  to  contract,  his  con- 
tract is  not  purely  accessorial,  nor  is  his  liability  necessarily 
ascertained  by  determining  whether  the  principal  can  be 
made  liable.  Fraud,  deceit  in  inducing  the  principal  to 
make  his  promise,  or  illegality  thereof,  all  of  which  would 
release  the  principal,  would  release  the  surety,  as  these  affect 
the  character  of  the  debt;  but  incapacity  of  the  principal 
party  promising  to  make  a  legal  contract,  if  understood  by 
the  parties,  is  the  very  defense  on  the  part  of  the  principal 
which  the  surety  assures  the  promisee."  Gates  v.  Tebbetis 
(83  Neb.  673,  119  N.  W.  1120)  20  L.  R.  A.  n.  s.  1000, 
note. 

The  transaction  in  question  is  clearly  within  this  rule,  and 
defendant  may  be  held  to  his  obligation  in  all  its  parts, 
though  Johnston  was  a  minor  and  refused  to  perform. 

It  is  urged  that  the  defendant  was  ignorant  of  Johnston's 
minority  and  hence  should  be  relieved  from  the  contract  ob- 
ligation. There  is  no  claim  made  of  active  misrepresenta- 
tion by  either  the  plaintiff  or  Johnston  to  induce  the  defend- 
ant to  sign  the  guaranty.  At  the  foot  of  the  guaranty 
contract  and  immediately  below  the  signature  of  defendant 
is  printed  this:  "Any  student  not  of  age  who  enrolls  on  the 
instalment  plan  must  have  the  above  guaranty  signed  by 
parent,  gifardian,  employer  or  other  responsible  party  of 
legal  age."  This  shows  a  plain  intent  that  the  guarantor 
was  to  assume  the  obligation  absolutely  for  the  minor.  The 
claim  that  the  defendant,  under  the  circumstances  of  haste, 
was  excused  from  reading  the  contract  or  making  inquiry  of 
plaintiff's  agent  and  Johnston  as  to  the  nature  of  the  contract 
and  his  obligations  as  guarantor,  is  not  supported  by  the  evi- 
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dence.  It  was  his  duty  to  know  the  contents  thereof.  Mere 
igjiorance  of  its  contents,  under  the  circumstances  of  the 
case,  does  not  permit  defendant  to  avoid  the  obligation  he  as- 
sumed by  signing  it.  Mamlock  v.  Fairbanks^  46  Wis.  415, 
1  N.  W.  167;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis.  392, 
89  N.  W.  538,  92  N.  W.  246;  Van  Beck  v.  Milhrath,  118 
Wis.  42,  94  N.  W.  657. 

3.  It  is  contended  that  the  defendant  never  became  bound 
by  the  guaranty  because  notice  of  acceptance  thereof  was  not 
given  him.  It  is  sufficient  to  call  attention  to  the  stipulation 
in  his  contract  that  he  waived  notice  of  the  acceptance  of  the 
guaranty.  This  stipulation  is  binding  on  the  defendant. 
Crittenden  v.  Fiske,  46  Mich.  70,  8  N.  W.  714;  Swisher  v. 
Deering,  104  111.  App.  572;  Hughes  v.  Roberts,  J.  <&  B.  S. 
Co.  24  Ky.  Law  Rep.  2003.  It  is  also  to  be  observed  that 
the  contract  is  an  absolute  and  direct  assumption  by  defend- 
ant to  pay  the  price  of  the  scholarship.  There  was  nothing 
left  to  be  done  by  the  parties  to  complete  the  agreement  aside 
from  the  acceptance  by  the  plaintiff.  When  so  accepted  the 
agreements  were  complete.  Contracts  of  guaranty  like  other 
agreements  become  binding  upon  the  parties  when  they  have 
mutually  assented  thereto.  There  is  nothing  in  the  agree- 
ments of  these  parties  indicating  any  condition  upon  which 
the  guaranty  should  become  binding.  On  the  other  hand, 
every  fact  and  circumstance  of  the  transaction  and  the  terms 
of  the  guaranty  show  an  intent  to  make  it  an  absolute  agree- 
ment when  signed  and  delivered.  A  guarantor  under  such 
a  contract  is  not  entitled  to  notice  of  acceptance.  Nading  v. 
McGregor,  121  Ind.  465,  23  N.  E.  283 ;  Klosterman  v.  Oh 
cott,  25  Neb.  382,  41  N.  W.  250;  Lacliman  v.  Block,  47  La. 
Ann.  505,  17  South.  153 ;  Davis  S.  M.  Co,  v,  Richards,  115 
U.  S.  524,  6  Sup.  Ct.  173.  See  note  to  ^Yilliam  Deering  <& 
Co.  V.  MoHell  (21  S.  Dak.  159,  110  X.  W.  86)  16  L.  R.  A. 
w,  8.  353. 

4.  The  claim  that  the  defendant  was  released  by  an  exten- 
sion of  the  time  of  payment  .of  the  instalments  granted  to 
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Johnston  by  the  plaintiff  is  not  sustained  by  the  evidence. 
The  evidence  does  not  establish  that  the  party  who  called  on 
Johnston  for  payment  had  any  authority  to  grant  him  an  ex- 
tension of  time  of  payment.  The  facts  and  circumstances 
in  evidence  do  not  show  that  an  extension  of  time  was  in  fact 
agreed  upon.  Mere  indulgence  to  Johnston  by  the  collector 
cannot  be  held  to  amount  to  an  agreement  to  extend  the  time 
of  payment.  Stephens  v.  Elver,  101  Wis.  302,  77  N.  W. 
737;  Grafton  v.  Uinhley,  111  Wis.  46,  56-58,  86  K  W. 
859;  Benjamin  v.  Hillard,  23  ITow.  (64  U.  S.)  149. 

5.  It  is  also  contended  that  the  defendant  is  not  liable  on 
the  contract  for  want  of  giving  him  notice  6f  the  principal's 
default  on  the  contract.  The  nature  of  this  contract  has 
been  sufficiently  adverted  to.  It  is  an  absolute  promise  by 
the  guarantor.  In  Tlubbard  v,  Haley,  96  AVis.  578,  71  N. 
W.  1036,  this  court,  in  view  of  a  conflict  of  authorities  on 
the  subject,  adopted  the  rule  that  no  notice  of  the  default  of 
an  original  promisor  is  required  to  be  given  a  guarantor  of 
absolute  payment  or  performance  to  render  him  liable  on  the 
guaranty. 

6.  The  contention  that  the  plaintiff  cannot  enforce  this 
contract  because  it  is  a  foreign  corporation  and  has  not  com- 
plied with  sec.  1770?;,  Stats.,  in  securing  a  license  to  transact 
business  in  this  state,  is  not  sustained.  The  case  of  Inter- 
national Textbook  Co.  v,  Peterson,  146  Wis.  119,  130  N.  W. 
1134,  shows  that  the  holding  of  this  court  that  such  a  license 
is  required  was  reversed  by  the  federal  supreme  court  and 
that  the  plaintiff  can  enforce  its  contract  as  one  pertaining 
to  interstate  commerce,  and  it  is  not  affected  by  sec.  1770&^ 
Stats. 

7.  The  plaintiff  appeals  from  the  judgment  of  the  trial 
court  upon  the  ground  that  the  court  erred  in  limiting  the 
amount  of  its  recovery  to  $36  damages,  and  claims  that  it 
was  entitled  to  recover  the  whole  amount  of  the  unpaid  pur- 
chase price  of  the  scholarship  fixed  by  the  contract.  There 
is  no  dispute  that  the  amount  of  the  unpaid  balance  of  the 
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contract  price  is  $45.55.  It  seems  that  the  trial  court  took 
the  view  that  defendant's  liability  was  limited  to  an  amount 
due  on  the  contract  from  Johnston  at  the  time  he  disaflSrmed 
the  contract.  The  trial  court  evidently  concluded  that  such 
disaffirmance  was  establislied  as  of  the  time  of  the  trial  in 
the  justice's  court  and  found  that  $36  was  then  due  from 
Johnston  and  limited  recovery  accordingly.  We  have  seen 
that  this  is  not  a  correct  interpretation  of  the  contract  of 
guaranty  and  that  defendant  is  liable  for  the  whole  amount 
due  plaintiff  under  the  contract  of  scholarship.  Under  the 
facts  and  circumstances  shown  the  whole  contract  price  is 
due.  This  necessitates  a  modification  of  the  judgment  by 
striking  out  the  words  and  figures  **thirty-six  dollars  ($36)" 
and  inserting  in  lieu  thereof  "forty-five  and  55-100  dollars 
($45.55),"  and  striking  out  the  words  and  figures  "two  and 
28-100  dollars  ($2.28)  interest  on  said  thirty-six  dollars" 
and  inserting  in  lieu  thereof  "five  and  58-100  dollars  ($5.58) 
interest  on  said  forty-five  and  55-100  dollars,"  and  also  strik- 
ing out  the  words  and  figures  "ninety-five  and  69-100  dollars" 
and  inserting  in  lieu  thereof  "one  hundred  eight  and  60-100 
dollars."  As  so  modified  the  judgment  is  affirmed. 
By  the  Court. — It  is  so  ordered. 


Best,  Appellant,  vs.  Great  Nobthern  Railway  Company, 

Respondent. 

December  11,  19  Ui— January  12,  1915. 

Carriers:  Injury  to  goods:  Liability  of  initial  carrier:  Bill  of  lading: 
Carmack  amendment:  Shipment  to  foreign  country:  Deviation 
from  contract:  Evidence:  Presumption:  Competency:  Instruc- 
tions to  jury. 

1.  Under  a  bill  of  lading,  issued  upon  a  shipment  of  goods  from  Su- 
perior to  Winnipeg,  stating  that  the  carrier  issuing  it  agrees  to 
transport  only  over  its  own  line  and,  except  as  otherwise  pro- 
vided by  law.  acts  only  as  agent  with  respect  to  the  portion  of 
the  route  beyond  its  line,  and  that  no  carrier  shall  be  liable  for 
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lOBB  or  damage  not  occurring  on  its  portion  of  the  route,  except 
as  such  liability  is  or  may  be  imposed  by  law,  "but  nothing  con- 
tained in  this  bill  of  lading  shall  be  deemed  to  exempt  the  initial 
carrier  from  any  such  liability  so  imposed."  the  liability  of  the 
initial  carrier  was  confined  to  its  own  line,  unless  a  greater  lia- 
bility was  imposed  by  law. 

2.  The  Carmack  amendment  to  the  Interstate  Commerce  Act  (34  U.  S. 

Stats,  at  Large,  595,  ch.  3591)  applies  only  to  shipments  from  one 
state  to  another,  and  not  to  a  shipment  from  one  state  to  a  for- 
eign country. 

3.  Where  the  contract  of  shipment  was  closed,  bill  of  lading  issued, 

and  goods  placed  in  the  car,  and  defendant  had  held  the  car  for 
forty  days  to  accommodate  the  shipper  and  then,  needing  the 
car,  wired  for  instructions  and  was  advised  that  the  shipper 
would  return  in  a  few  days  and  would  then  send  the  car  on  to 
destination,  it  was  not  liable  for  negligence  of  a  connecting  car- 
rier, as  for  deviation  from  contract,  merely  because  it  forwarded 
*the  car  without  awaiting  the  shipper's  return. 

4.  Evidence  that  goods  were  properly  carried  by  the  initial  carrier, 

without  negligence  or  breach  of  duty,  to  the  end  of  its  line,  and 
there  delivered  to  the  connecting  carrier,  in  connection  with  the 
presumption  against  the  last  carrier,  is  held  sufficient  to  sup- 
port a  finding  of  the  jury  that  the  goods  were  damaged  after  de- 
livery to  the  latter. 

5.  Evidence  that  when  the  car  in  which  plaintiff's  goods  were  shipped 

arrived  at  destination,  it  being  under  seal  while  en  route,  there 
were  found  in  it  goods  not  shipped  by  plaintifT,  would  not  Jus- 
tify an  inference  that  the  goods  had  been  unloaded  from  the  car 
after  being  placed  therein  and  then  injured  in  reloading. 

6.  In  an  action  against  a  common  carrier  to  recover  for  damage  to 

household  goods  in  transit,  it  being  claimed  by  the  defendant 
that  the  Injury  resulted  from  the  goods  not  being  crated,  evi- 
dence was  admissible  as  to  the  effect  on  such  goods  of  being 
shipped  a  long  distance  without  crating. 

7.  A  recital  in  a  bill  of  lading  that  the  goods  were  "received  In  ap- 

parent good  order,"  relates  to  the  condition  of  the  goods,  not  to 
the  manner  of  loading,  and  does  not  relieve  the  shipper  of  the 
burden  of  proof  as  to  proper  loading. 

8.  An  instruction  to  the  effect  that  a  railway  company  is  not  liable 

for  damage  to  furniture  caused  by  the  ordinary  jerks  and  jars 
of  train  movements,  "or  in  stopping  or  starting  of  the  trains," 
was  not  erroneous  as  giving  the  jury  to  understand  that  negli- 
gent stopping  or  starting  of  trains  was  referred  to. 

9.  An  instruction  to  the  effect  that  in  the  absence  of  direct  evidence 

that  injury  to  goods  in  transit  was  caused  by  defendant,  the 
initial  carrier,  the  jury  might  presume  that  it  was  caused  by  the 
last  carrier,  was  correct. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Frank  A.  Ross,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  goods  by  alleged  faihire  to  safely  carry  the  same 
from  the  city  of  Superior  to  Winnipeg,  Manitoba. 

The  answer  denies  generally  the  material  allegations  of  tlie 
complaint,  and  sets  up  that  defendant  received  the  shipment 
on  the  7th  of  April,  1910,  to  be  carried  over  its  line  from 
Superior  to  Emerson,  a  point  on  the  boundary  line  between 
the  United  States  and  the  Dominion  of  Canada,  and  agreed 
to  transport  in  the  usual  course  of  business  pursuant  to  the 
terms  of  two  agreements,  viz.  bill  of  lading  and  property  re- 
lease. The  answer  further  sets  up  the  special  contract  lim- 
iting liability;  that  the  defendant  received  shipping  orders 
and  payment  of  freight,  and  in  compliance  with  such  orders 
the  goods  were  shipped ;  that  the  property  arrived  at  Emer- 
son and  was  promptly  delivered  to  the  Canadian  Northern 
Railway  Company ;  that  none  of  the  property  was  damaged 
while  on  defendant's  line,  and  if  damage  occurred  at  all  it 
was  while  the  property  was  on  the  Canadian  Northern  rail- 
road. 

The  jury  returned  the  following  verdict : 

"(1)  Was  the  property  in  question  damaged  in  transit 
from  time  of  loading  to  delivery  at  Winnipeg?     A.  Yes. 

"(2)  If  you  answer  question  1  ^Yes,'  in  what  amount  was 
it  damaged?     A.  $1,000. 

"(3)  Was  the  said  pro})erty  put  into  the  car  in  such  man- 
ner as  to  render  the  same  reasonably  secure  against  damage 
from  transportation  to  W^innipeg  imder  ordinary  conditions  ? 
A.  No. 

"(4)  If  you  answer  question  3  ^No,'  to  what  extent,  if  at 
all,  did  the  manner  of  loading  the  car  contribute  to  the  dam- 
age?    A.  $300. 

"(5)  If  you  answer  question  1  'Yes,'  was  the  damage  to 
said  property  caused  by  any  want  of  ordinary  care  on  the 
part  of  the  defendant  or  of  the  Canadian  Northern  Railway 
Company?     A.  Yes. 

"(6)  If  you  answer  question  5  *Yes,'  which  of  the  two 
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railroads  caused  such  damage  ?     A.  Canadian  Northern  Rail- 
way Company." 

The  usual  motions  were  made  by  plaintiff  and  denied  and 
judgment  entered  for  defendant  dismissing  the  complaint, 
from  which  judgment  this  appeal  was  taken. 

H.  V.  Gard,  for  the  appellant. 

c7.  A,  Murphy,  for  the  respondent. 

■  '^.j*-  •, ,  ^.^, 

Kebwin,  J.  Counsel  for  appellant  contends  that  she  was 
entitled  to  judgment  on  the  verdict  on  four  separate  grounds, 
namely:  (1)  Because  under  the  contract  the  defendant  under- 
took to  carry  the  goods  through  to  Winnipeg.  (2)  Because 
the  Carmack  amendment  to  the  Interstate  Commerce  Act 
makes  the  defendant,  as  initial  carrier,  liable  for  damages 
caused  by  the  connecting  carrier.  (3)  Because  the  defendant 
deviated  from  the  contract  of  carriage  and  thus  made  itself  an 
insurer;  and  (4)  Because  there  is  no  evidence  to  support  the 
finding  of  the  jury  that  of  the  two  roads  the  Canadian  North- 
em  Railway  Company  caused  the  damage. 

1.  The  shipment  was  made  under  two  so-called  contracts, 
namely,  a  ^^bill  of  lading''  and  "property  release."  The  bill 
of  lading  recited  that  the  goods  were  received  by  defendant 
in  apparent  good  order  except  as  noted,  consigned  and  des- 
tined to  Winnipeg,  and  that  defendant  agreed  to  carry  to  its 
usual  place  of  delivery  at  said  destination,  if  on  its  road, 
otherwise  to  deliver  to  another  carrier  on  the  route  to  desti- 
nation. The  conditions  made  a  part  of  the  bill  of  lading 
provided,  among  other  things : 

"Sec.  2.  In  issuing  this  bill  of  lading  this  company  agrees 
to  transport  only  over  its  own  line,  and  except  as  otherwise 
provided  by  law  acts  only  as  agent  with  respect  to  the  por- 
tion of  the  route  beyond  its  own  line. 

"No  carrier  shall  be  liable  for  loss,  damage,  or  injury  not 
occurring  on  its  own  road  or  its  portion  of  the  through  route, 
nor  after  said  property  has  been  delivered  to  the  next  car- 
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rier,  except  as  such  liability  is  or  may  be  imposed  by  law,  but 
nothing  contained  in  this  bill  of  lading  shall  be  deemed  to 
exempt  the  initial  carrier  from  any  such  liability  so  imposed." 

The  property  release  provided  in  substance  that,  in  consid- 
eration of  defendant  having  received  the  property  from  plaint- 
iff for  transportation  from  Superior  to  Winnipeg,  the  plaint- 
iff released  the  defendant  and  all  other  transportation  com- 
panies over  which  the  property  must  pass  to  arrive  at  its  des- 
tination 

**from  all  liability  from  chafing,  breakage,  shrinkage,  loss  or 
damage  of  whatever  kind,  except  such  as  may  occur  from  neg- 
ligence of  company  by  collision  of  trains,  or  by  cars  being 
thrown  from  the  track  in  course  of  transportation. 

"And  for  the  further  consideration  of  the  lower  rate  here- 
by secured,  I  do  hereby  declare  the  value  of  all  property  and 
goods  shipped  under  this  contract  to  be  $10  dollars  per  hun- 
dred weight,  said  lower  rate  being  given  by  the  Great  North- 
ern Railway  Company  solely  upon  the  basis  of  said  valuation. 
And  in  consideration  of  said  reduced  rate,  I  further  agree 
that,  in  case  of  loss  or  damage  to  said  property,  or  to  any  part 
thereof,  my  recovery  for  such  loss  or  damage  shall  not  exceed 
the  above  valuation.  .  .  /' 

It  is  undisputed  that  the  defendant  road  terminated  at  the 
Canadian  line  and  that  the  property  in  question  was  deliv- 
ered by  defendant  to  the  Canadian  ITorthern  Railway  Com- 
pany for  carriage  to  destination.  We  think  it  clear  under 
the  terms  of  the  contract  of  carriage  between  plaintiff  and 
defendant  that  the  contract  confined  the  defendant's  liability 
to  its  own  line,  unless  such  liability  is  imposed  by  law. 

2.  But  it  is  argued  that  the  Carmaek  amendment  to  the 
Interstate  Commerce  Act  (34  U.  S.  Stats,  at  Large,  595, 
ch.  3591)  makes  the  initial  carrier  liable,  therefore  the  de- 
fendant is  liable  for  damage  occurring  on  the  Canadian 
Xorthern  road,  to  which  said  property  had  been  delivered. 
The  difficulty  with  this  argument  is  that  the  Carmaek  amend- 
ment does  not  apply  to  the  case  because  the  shipment  here 
Vol.  159  —  28 
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was  not  from  "a  point  in  one  state  to  a  point  in  another 
state,"  but  from  a  point  in  one  state  to  a  foreign  country,  and 
under  such  circumstances  the  Carmack  amendment  does  not 
apply.  Burke  v.  O.,  C.  &  S.  F.  R.  Co.  147  N.  Y.  Supp. 
794;  Houston,  E.  &  W.  T.  R.  Co.  v.  Inman  (Tex,  Civ.  App.) 
134  S.  W.  275. 

3.  There  is  no  merit  in  the  claim  that  defendant  is  liable 
for  negligence  of  the  connecting  carrier  because  of  deviation 
from  contract  with  the  shipper.  After  the  goods  were  placed 
in  the  car,  bill  of  lading  issued,  and  contract  of  shipment 
closed,  by  which  the  goods  were  destined  for  Winnipeg,  Mani- 
toba, the  car  was  by  consent  of  parties  permitted  to  remain 
at  Superior  for  forty  days  or  more  on  payment  by  the  shipper 
of  $1  per  day.  The  defendant  was  not  obliged  to  keep  the 
car  out  of  service  by  further  holding  it  at  Superior,  and  there 
was  neither  breach  of  contract  nor  deviation  from  any  instruc- 
tion  which  the  plaintiff  had  a  right  to  require  compliance 
with. 

4.  It  is  further  insisted  that  there  is  no  evidence  to  support 
the  finding  of  the  jury  that  the  damage  occurred  on  the  Ca- 
nadian Northern  railroad.  True,  there  is  little  evidence,  if 
any,  of  negligence  on  the  part  of  the  Canadian  Northern 
Railway  Company,  or  that  the  property  was  damaged  while 
in  possession  of  that  road.  But  the  evidence  in  the  record  in 
connection  with  the  presumption  that  the  damage  occurred 
while  the  property  was  in  the  possession  of  the  last  carrier 
was  sufficient  to  support  the  finding  of  the  jury.  Counsel  for 
appellant,  however,  argues  that  the  court  erred  in  charging 
on  this  presumption  against  the  last  carrier.  This  court  has 
ruled  against  such  contention.  StoJze  v.  A.  A.  R,  Co.  148 
Wis.  205,  134  N.  W.  370;  Tradewell  v.  C.  &  N.  17.  R.  Co. 
150  Wis.  259,  136  N.  W.  794.  Moreover,  there  is  consider- 
able evidence  to  the  effect  that  the  car  was  properly  conveyed 
from  Superior  to  the  Canadian  line,  and  that  no  negligence 
or  breach  of  duty  occurred  while  the  car  was  in  possession  of 
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the  defendant,  therefore  we  conclude  that  there  was  no  error 
in  refusing  to  disturb  the  finding  of  the  jury  on  this  point 

5.  It  is  lastly  argued  that  the  court  below  should  have 
granted  a  new  trial  on  the  ground  of  several  alleged  errors. 
Point  is  made  that  the  court  erred  in  excluding  evidence  to 
the  effect  that  there  were  goods  in  the  car  when  opened  at 
Winnipeg  not  shipped  by  plaintiff.  The  evidence  of  con- 
ductors in  charge  of  the  car  over  defendant's  line  is  to  the 
effect  that  the  car  was  under  seal  while  passing  over  defend- 
ant's line.  After  it  was  loaded  at  Superior  the  warehouse- 
man sealed  it,  but  the  evidence  does  not  show  how  soon  after 
loading  it  was  sealed.  The  contention  of  appellant  is  that 
evidence  that  there  were  goods  in  the  car  which  did  not  belong 
to  plaintiff  raised  an  inference  that -the  goods  were  either 
partly  or  wholly  unloaded  from  the  car  before  shipment  and 
put  in  storage  and  afterwards  reloaded  in  a  haphazard  man- 
ner, and  that  such  manner  of  reloading  probably  caused  the 
damage.     There  is  no  basis  in  the  evidence  for  such  inference. 

Counsel  for  appellant  complains  of  the  admission  of  evi- 
dence as  to  the  effect  on  general  household  goods  shipped  a 
long  distance  without  being  crated.  The  contention  in  the 
case  was  that  the  damage  to  the  goods  was  caused  because  they 
were  not  crated,  and  that  issue  was  sharply  contested.  We 
think  there  was  no  prejudicial  error  in  the  admission  of  this 
evidence. 

Error  is  assigned  on  the  charge  as  to  burden  of  proof.  It 
IS  said  that  it  was  error  to  put  the  burden  of  proof  as  to  proper 
loading  of  the  goods  upon  the  plaintiff,  because  of  the  recital 
in  the  bill  of  lading  to  the  effect  that  the  goods  were  received 
in  apparent  good  order.  The  recital  related  to  the  condition 
of  the  goods,  not  to  the  manner  of  loading.  It  was  the  duty 
of  the  plaintiff  to  properly  and  safely  load  the  goods  in  the 
car  so  they  might  be  safely  carried  in  the  ordinary  operations 
and  movements  of  the  train.  The  burden  of  proof  that  the 
^ods  were  properly  loaded  was  therefore  upon  the  plaintiff. 
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The  court  charged  the  jury  as  follows : 

"You  are  instructed  that  the  railway  company  cannot  be 
liable  for  chafing  or  marking  or  scratching  or  the  coming 
apart  or  otlier  damage  to  the  furniture  caused  by  the  ordinary 
jerks  and  jars  of  train  movements,  or  in  stopping  or  starting 
of  the  trains/' 

The  last  part,  "or  in  stopping  or  starting  of  the  trains,"  is 
complained  of  on  the  ground  that  the  jury  would  understand 
it  to  mean  that  the  defendant  could  not  be  held  liable  for  neg- 
ligent stopping  or  starting  of  trains.  We  do  not  think  the 
jury  would  so  understand  it,  but  on  the  contrary  would  un- 
derstand it  to  mean  the  ordinary  stopping  or  starting  of  the 
trains.  Other  parts  of  the  charge  make  it  clear  that  this  waa 
the  construction  intended,  and  must  have  been  so  understood 
by  the  jury. 

The  court  charged : 

"You  may  indulge  the  presumption,  in  the  absence  of  di- 
rect evidence  of  negligence  on  defendant's  part,  that  the  dam- 
age did  not  result  from  negligence  on  the  part  of  the  defend- 
ant, and  that  such  damage  did  result  from  negligence  on  the 
part  of  the  Canadian  Northern  Railway  Company.  That 
last  as  applying  to  question  6/' 

This  instruction  was  proper.  Stoize  v.  A.  A.  R.  Co.  148 
Wis.  205,  134  N.  W.  376;  Tradewell  v.  0.  &  N.  W.  R.  Co. 
150  Wis.  259,  136  K  W.  794. 

Some  other  errors  are  assigned  by  counsel  for  appellant,  all 
of  which  have  been  examined.  We  find  no  prejudicial  error 
in  the  record. 

By  the  Court, — The  judgment  is  affirmed. 
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Mkxasha  Woodkx  Wake  Company  and  others,  Respondents, 
vs.  Town  of  Winter  and  others,  Appellants. 

December  12,  191.^ — January  12,  1913, 

Taxpayers'  action:  Who  may  maintain:  Nonresident  taxpayers:  Ques- 
tion, how  raised:  Equity:  Adequacy  of  legal  remedy:  Towns: 
When  may  exercise  powers  of  village  hoards:  Population,  how  de- 
termined: Census  not  conclusive:  Ultra  vires  acts:  Estoppel: 
Town  orders:  Validity:  Necessary  parties:  Illegal  highway  con- 
tracts: Laches:  Claims:  Allowing  excessive  amount:  Contracts 
between  town  and  its  officers:  Statute  construed:  Sale  of  prop- 
erty or  thing  in  action:  Services:  Poor  persons:  Payment  of  their 
debts:  Excessive  supplies:  Validation:  Itemizing  and  verifying 
claims:  Refiling:  Allowance  by  electors:  Street  lighting:  Costs 
against  town  officers. 

1.  The  question  whether  nonresident  taxpayers  of  a  town  can  main- 

tain an  action  against  the  town  and  the  holders  of  town  orders 
alleged  to  he  Invalid,  to  set  aside  and  annul  such  orders,  is  prop- 
erly raised  by  answer  setting  up  nonresidence  and  averring  want 
of  capacity  to  sue. 

2.  The  wasting,  by  unlawful  expenditure,  of  public  funds  raised  by 

taxation  is  a  wrong  which  affects  resident  and  nonresident  tax- 
payers alike,  and  either  can  maintain  an  action  to  redress  the 
wrong. 

3.  Objection  to  an  action  by  taxpayers  to  restrain  the  payment  of 

illegal  town  orders,  on  the  ground  that  the  plaintiffs  have  an 
adequate  remedy  at  law  by  paying  the  tax  levied  therefor  under 
protest  and  suing  for  its  recovery,  or  by  an  equitable  action  to 
remove  the  cloud  upon  their  property  created  by  the  illegal  tax, 
is  not  well  founded,  since  a  resort  to  either  of  those  remedies 
would  result  in  creating  a  deficit  toward  which  they  would  have 
to  contribute.  Only  by  enjoining  the  payment  of  an  illegal  or- 
der can  complete  immunity  be  had  against  the  illegality. 

4.  The  levy  of  an  illegal  tax,  the  letting  of  contracts  in  contempla- 

tion of  its  collection,  and  the  doing  of  work  and  issuance  of  town 
orders  thereunder,  presents  more  than  a  mere  contemplated  or 
threatened  injury  to  taxpayers,  and  shows  an  existing  equitable 
cause  of  action  in  their  favor. 

5.  Upon  the  question  whether  a  town  having  therein  one  or  more  In- 

corporated villages  has  a  population  of  500,  so  as  to  enable  it, 
by  vote  of  the  electors,  to  exercise  the  powers  of  villages  and 
Tillage  boards,  as  provided  in  sub.  13,  sec.  776,  Stats.  1913,  the 
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federal  census  is  prima  facie  evidence  of  the  population  It  dis- 
closes; but,  in  the  absence  of  any  statutory  declaration  on  the 
subject,  neither  that  nor  any  other  existing  census  can  be  held 
conclusive  when  the  fact  is  challenged. 

6.  When  the  existence  of  the  requisite  population  is  put  in  issue,  any 

evidence  competent  to  establish  the  existence  or  nonexistence  of 
the  fact  is  admissible. 

7.  The  rule  against  the  impeachment  of  official  documents  does  not 

apply  to  a  challenge,  in  such  a  case,  of  the  correctness  of  the 
enumeration  of  a  state  or  federal  census. 

8.  The  doctrine  of  estoppel  cannot  be  successfully  invoked  to  sustain 

acts  of  a  town  which  are  clearly  ultra  vires,  McOoioan  v.  Paul, 
141  Wis.  388,  followed. 

9.  A  Judgment  in  a  taxpayers'  action  cannot  lawfully  determine  the 

validity  of  town  orders  not  issued  to  nor  held  by  any  of  the  par- 
ties to  the  action,  and  the  fact  that  the  holders  may  be  numerous 
or  scattered  cannot  affect  their  right  to  be  heard. 

10.  Error  in  a  judgment  in  a  taxpayers'  action,  in  that  it  attempts  to 

pass  upon  the  validity  of  town  orders  held  by  persons  not  before 
the  court,  does  not  affect  its  validity  in  respect  to  orders  held  by 
the  defendants  in  the  action. 

11.  A  contract  by  town  officers  in  excess  of  their  powers,  as  one  for 

work  upon  a  highway  having  no  legal  existence,  is  void  and  can- 
not be  validated  by  performance  on  the  part  of  the  contractor. 

12.  Even  if  the  doctrine  of  equitable  estoppel  could,  under  any  circum- 

stances, apply  to  such  a  case,  there  would  be  no  ground  therefor 
where  the  work  was  done  upon  premises  which  were  never  used 
for  highway  purposes,  so  that  the  town  received  no  benefit  there- 
from. 

13.  An  action  brought  in  September  to  restrain  the  payment  of  town 

orders  issued  under  illegal  contracts  made  in  the  preceding 
June,  cannot  be  defeated  on  the  ground  of  laches. 

14.  Electors  of  a  town  cannot  give  away  the  money  of  the  taxpayers, 

and  an  order  based  upon  a  vote  of  the  electors  allowing  one  of 
the  supervisors  $200  upon  a  claim  of  only  $175,  for  lobs  of  a 
horse,  is  void. 

15.  Sec.  4549,  Stats.  1913,  which  makes  it  an  offense  for  any  town  of- 

ficer to  have,  reserve,  or  acquire  any  pecuniary  interest,  directly 
or  indirectly,  present  or  prospective,  absolute  or  conditional,  in 
any  "purchase  or  sale  of  any  personal  or  real  property  or  thing 
in  action,"  or  in  any  contract  or  bid  relating  thereto,  applies  as 
well  to  sales  by  such  officer  directly  to  the  town  as  to  sales  made 
by  other  persons  in  which  he  has  or  acquires  an  interest;  and  all 
contracts  in  contravention  of  the  statute  are  absolutely  void. 

16.  Said  statute,  being  highly  penal,  must  be  strictly  construed,  and 

cannot  be  held  to  prohibit  c<Mitracts  for  personal  services. 
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17.  Where  a  merchant  supplies  goods  to  a  poor  person  In  excess  of  the 

amount  authorized  by  the  town  supervisors,  but  in  good  faith 
upon  the  credit  of  the  town,  the  town  board  may  afterward,  by 
ratification,  validate  such  excess. 

18.  In  a  taxpayers'  action  to  annul  certain  town  orders,  where  the 

claims  upon  which  the  orders  were  issued  were  Inadequately 
itemized  or  verified,  the  court,  upon  the  trial,  properly  allowed 
the  claims  to  be  refiled,  properly  itemized  and  verified. 

19.  A  town  has  no  power  to  pay  a  debt  of  a  poor  person  for  house 

rent,  or  any  other  debt  of  such  a  person,  which  was  not  lawfully 
incurred  on  the  credit  of  the  town. 

20.  A  claim  for  damages  to  a  ladder,  though  small  in  amount,  must 

be  passed  upon  by  the  electors  before  the  town  board  has  author- 
ity to  pay  it. 

21.  A  town  has  no  authority  to  expend  money  for  street  lighting,  and 

a  purchase  by  the  town  board  for  that  purpose  is  ultra  vires  and 
void. 

22.  The  awarding  of  costs  in  a  taxpayers'  action  to  restrain  the  pay- 

ment of  illegal  town  orders,  is  a  matter  resting  In  the  sound  dis- 
cretion of  the  trial  court.  Under  the  evidence  in  this  case,  which 
disclosed  many  irregularities  and  great  looseness  in  the  admin- 
istration of  town  affairs,  there  was  no  abuse  of  discretion  in 
awarding  costs  against  the  town  ofilcers  and  other  defendants^ 
but  not  against  the  town. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sawyer 
county :  James  Wickiiam,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

This  is  an  action  by  nonresident  taxpayers  of  the  town  of 
Winter  against  the  town,  the  officers  of  such  town,  and  the 
First  National  Bank  of  liice  Lake  as  owner  of  certain  town 
orders,  to  declare  void  certain  specified  orders  issued  for  the 
erection  of  a  system  of  waterworks  in  the  imincorporated  vil- 
lage of  Winter,  located  in  said  town ;  certain  specified  town 
orders  issued  for  the  building  and  repair  of  highways  in  said 
town;  and  also  certain  specified  orders  issued  for  various 
other  purposes  stated  in  the  opinion.  The  validity  of  the 
town  orders  issued  for  the  erection  of  the  waterworks  system 
and  the  bulk  of  the  highway  orders  depends  upon  whether  or 
not  the  town  of  Winter  since  1910  has  had  the  authority  to 
exercise  the  powers  of  a  town  containing  a  population  of  500 
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or  more.  The  United  States  census  for  1910  showed  that 
the  town  of  Winter  had  a  population  of  516,  and  at  the  annual 
town  meeting  for  1911  the  electors  thereof  passed  a  resolu- 
tion pursuant  to  the  provisions  of  sub.  13  of  sec.  776,  Stats. 
1911,  purporting  to  give  the  town  board  of  said  town  all  the 
powers  relating  to  villages  conferred  upon  them  by  ch.  40  of 
the  Statutes.  They  also  voted  a  tax  levy  of  $6,000  for  a 
waterworks  system  for  the  unincorporated  village  of  Winter, 
and  the  next  year  they  voted  an  additional  $5,000  for  the 
same  purpose.  These  taxes  were  paid  by  the  plaintiffs  with- 
out objection.  At  the  annual  town  meeting  in  1913  the  elect- 
ors voted  to  levy  an  additional  tax  of  $3,000  for  waterworks 
purposes  and  a  levy  of  $3,000  for  highway  purposes.  The 
supervisors  of  the  town  voted  an  additional  levy  of  $3,000 
for  highways.  Sec.  1240,  Stats.  1911,  provides  that  "no 
town  containing  less  than  five  hundred  inhabitants  shall  le\y 
or  collect  in  any  year  a  highway  tax  of  more  than  two  thou- 
sand dollars,  including  the  amount  voted  by  any  town  meeting 
and  the  amount  levied  by  the  supervisors." 

The  circuit  court  found  that  at  no  time  duriiig  or  since  1910 
did  the  town  of  Winter  have  a  population  of  500  or  more ;  that 
its  population  at  no  time  exceeded  452  counting  those  who 
lived  in  the  territory  set  off  in  1911  to  the  town  of  Draper; 
and  it  held  the  orders  issued  for  the  waterworks  void,  and  all 
orders  in  excess  of  $2,000  for  highway  purposes  were  also  held 
void.  A  large  number  of  other  orders  depending  upon  indi- 
vidual irregularities  or  want  of  authority  were  also  set  aside. 
Defendants  have  taken  no  exceptions  to  many  of  the  court's 
findings  and  rulings,  so  these  will  not  be  set  out  in  extenso. 
Only  such  as  are  questioned  by  the  appeal  will  be  noticed,  and 
to  avoid  duplication  of  statement  of  facts  none  will  be  given 
hero  as  to  individual  orders,  as  such  facts  would  have  to  be  re- 
stated more  or  less  in  the  opinion.  The  plaintiffs'  action  af- 
fects only  orders  issued  against  the  levy  of  1913.  The  va- 
lidity of  prior  levies  is  not  questioned. 
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For  the  appellants  there  were  briefs  by  IV.  F.  Bailey  and 
Jam^s  Robhitis,  and  oral  argument  by  Mr.  Bailey, 

For  the  respondents  there  was  a  brief  by  J.  C.  Davis,  at- 
torney, and  L.  M.  Stardevant,  of  counsel,  and  oral  argument 
by  Mr,  SlurdecanU 

VixjE,  J.  1,  The  right  of  the  plaintiffs  to  maintain  the 
action  is  challenged  on  the  ground  that  they  are  not  residents 
of  the  town  of  Winter,  Xot  being  residents  of  the  town,  it  is 
argued,  they  are  not  members  of  the  corporation  and  have 
no  standing  in  court  to  question  its  acts.  The  following  Wis- 
consin cases  are  cited  to  show  that  such  actions  have  always 
been  brought  by  resident  taxpayers:  Peck  v.  School  Dist.  21 
Wis.  51G;  ^Yhiting  v,  S.  £  F.  du  L.  R.  Co.  25  Wis.  167; 
Judd  V.  Fox  Lake,  28  Wis.  583 ;  Lynch  v,  E.,  L.  F.  &  M.  R. 
Co.  57  Wis.  430,  15  N.  W.  743,  825;  Willard  v.  Comstock, 
58  Wis.  565,  17  X.  W.  401;  Frederick  v.  Douglas  Co.  96 
Wis.  411,  71  N.  W.  798 ;  Webster  v.  Douglas  Co.  102  Wis. 
181,  77  X.  W.  885,  78  N.  W.  451 ;  Jenkins  v.  Bradley,  104 
Wis.  541,  80  K  W.  1025 ;  'Mueller  v.  Eau  Claire  Co.  108 
Wis.  304,  84  X.  W.  430;  Carpenter  v.  Christianson,  120 
Wis.  558,  98  X.  W.  517;  Chippewa  B.  Co.  v.  Durand,  122 
Wis.  85,  99  X.  W.  603 ;  Harley  v.  Lindcmann,  129  Wis.  514, 
100  X.  W.  570 ;  Wilcox  v.  Forth,  154  Wis.  422,  143  X.  W. 
165.  And  extracts  from  opinions  therein  showing  that  em- 
phasis is  laid  upon  the  fact  that  plaintiffs  are  resident  tax- 
payers and  therefore  damaged  by  any  misuse  of  corporate 
funds  are  quoted  in  aid  of  the  contention  that  none  but  resi- 
dent taxpayers  can  maintain  the  action.  Counsel  for  plaint- 
iffs claim  this  objection  was  first  raised  by  a  demurrer  ore 
tenus,  and  cite  a  number  of  cases  to  show  that  it  must  be 
taken  by  special  demurrer  or  answer.  Counsel  are  mistaken 
in  saying  the  objection  arose  upon  a  demurrer  ore  tenus. 
The  answer  alleges  that  '^none  of  the  plaintiffs  in  this  action 
are  residents  of  the  town  of  Winter,  nor  have  their  office  in 
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said  town,  nor  is  such  their  principal  place  of  business,  and 
hence  they  are  not  members  of  the  public  corporation,  the 
toviTi  of  Winter,  and  have  not  the  capacity  to  maintain  this 
action."  The  question  is  therefore  properly  raised.  It  is  a 
matter  of  some  surprise  that  no  action  out  of  the  many  such 
brought  in  this  state  has  been  begun  by  nonresident  taxpay- 
ers— especially  in  view  of  the  fact  that  in  large  areas  in  the 
northern  part  of  this  state  nonresident  taxpayers  pay  half  or 
more  of  the  taxes.  In  the  present  case  it  is  alleged  and  not 
denied  that  plaintiffs  pay  three  fourths  of  the  taxee  of  the 
town  of  Winter.  Further  than  as  a  matter  of  surprise  the 
fact  can  have  no  special  significance  upon  the  question  of  the 
right  of  plaintiffs  to  maintain  the  action.  Neither  is  it  par- 
ticularly significant  that  in  the  actions  referred  to  by  counsel 
for  defendants  the  court  has  used  language  appropriate  to  the 
facts  therein  and  referred  to  plaintiffs  as  resident  taxpayers 
or  as  members  of  the  corporation — such  being  the  fact.  The 
vital  question  is.  What  wrong  calls  for  a  remedy  in  such 
cases  ?  If  it  be  a  wrong  peculiar  to  resident  taxpayers  or  to 
members  of  the  corporation  only,  then  nonresidence  might 
establish  a  line  of  demarcation.  But  such  is  not  the  fact. 
The  wrong  consists  in  the  misuse  of  the  taxpayers'  money. 
And  it  affects  resident  and  nonresident  taxpayers  equally. 
It  is  an  ancient  maxim  of  the  law  that  "an  action  is  not  given 
to  one  who  is  not  injured."  1  Corp.  Jur.  915.  The  converse 
of  the  proposition  is  a  maxim  of  equally  early  origin.  An 
action  is  given  to  every  one  who  is  injured.  Our  constitu- 
tion says  "every  person  is  entitled  to  a  certain  remedy  in  the 
laws  for  all  injuries  or  wrongs  which  he  may  receive  in  his 
])erson,  property  or  character."  x\rt.  I,  sec.  9.  It  requires 
no  argument  to  demonstrate  that  taxpayers  who  pay  three 
fourths  of  the  taxes  of  the  town  are  injured  by  an  unlawful 
expenditure  of  such  taxes,  no  matter  where  such  taxpayers 
live.  It  is  the  ownership  of  property  subject  to  taxation 
within  the  town  and  not  their  residence  that  determines  their 


Digitized  by 


Google 


12]  JANUARY  TERM,  1915.  443 

Menasha  Wooden  Ware  Co.  v.  Winter,  159  Wis.  437. 

obligation  to  contribute  to  the  lawful  expenses  of  the  to\vn. 
And  when  the  fund  so  contributed,  which  belongs  to  all  the 
taxpayers,  is  wasted,  it  affects  resident  and  nonresident  tax- 
payers alike.  As  was  said  in  a  similar  case,  "It  is  the  pri- 
vate interest  of  the  taxpayer,  after  all,  that  enables  him  to 
set  judicial  machinery  in  motion  in  a  suit  of  this  sort." 
Chippewa  B.  Co,  v.  Durand,  122  Wis.  85,  107,  99  N.  W. 
603.  The  plaintiffs,  therefore,  have  a  sufficient  interest  in 
the  subject  matter  of  the  action  to  institute  and  maintain  it. 
Having  once  been  properly  instit\ited,  since  it  is  brought  in 
behalf  of  all  the  taxpayers  of  the  town,  the  original  plaintiffs 
might  drop  out  entirely  and  still  the  action  could  proceed. 
The  judgment  recovered  is  for  the  benefit  of  all  the  taxpay- 
ers, not  for  the  plaintiffs  alone. 

2.  The  objection  that  the  plaintiffs  have  an  adequate  rem- 
edy at  law  by  paying  the  tax  imder  protest  and  suing  for  its 
recovery,  or  by  an  equitable  action  to  remove  the  cloud  upon 
the  title  of  their  property  created  by  the  illegal  tax,  is  not 
grounded  upon  a  substantial  basis.  This  case  is  well  adapted 
for  illustrating  the  fallacy  of  the  claim.  If  the  payment  of 
the  orders  is  not  enjoined  they  will  be  paid  out  of  the  tax- 
payers' money.  If  plaintiffs  recovered  tlieir  share  of  the  il- 
legal tax  or  three  fourths,  a  deficit  to  that  extent  would  be  i 
created  which  would  have  to  be  levied  upon  the  taxable  prop- 
erty of  the  town  and  the  plaintiffs  would  have  to  pay  three 
fourths  of  such  deficit,  so  in  the  end  they  would  have  to  pay 
nine  sixteenths  of  the  illegal  tax  even  if  they  recovered  thei;r 
first  payment.  Taxpayers  are  entitled  to  complete  immunity 
from  an  illegal  tax  where  they  seasonably  bring  their  action. 
The  result  in  case  of  an  action  to  remove  a  cloud  upon  the  title 
of  their  property  would  likewise  be  only  a  partial  remedy.  If 
they  refused  to  pay  the  tax  and  succeeded  in  having  their 
property  escape  the  first  tax  levied  against  it,  a  similar  deficit 
would  occur  which  would  have  to  be  made  up  by  a  tax  levied 
upon  all  the  taxable  property  of  the  town.      Only  by  en- 
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joining  the  payment  of  an  illegal  order  can  complete  im- 
munity be  had  against  the  illegality.  The  fact  that  such  a 
deficit  was  created  by  a  misappropriation  of  funds  would  bo 
no  defense  against  a  tax  to  repair  such  waste.  Willard  v, 
Com^tocl%  58  Wis.  5G5,  571,  17  N.  W.  401.  As  was  stated 
in  the  latter  case,  ''The  misappropriation  of  the  public  mon- 
eys forms  a  good  ground  for  such  an  injunction  by  the  citi- 
zen and  taxpayer,  because  the  corporation  holds  its  moneys 
for  the  corporators,  to  be  expended  for  legitimate  purposes, 
and  a  misappropriation  of  the  funds  is  an  injury  to  the  tax- 
payer for  which  no  other  remedy  is  so  eflFectual  or  appro- 
priate." Pages  571,  572.  That  the  equitable  remedy  has 
frequently  been  recognized  as  the  only  adequate  one  will  be 
seen  by  an  examination  of  the  following  cases,  all  decided 
within  the  last  twenty  years :  Frederick  v.  Douglas  Co.  96  Wis. 
411,  71  X.  W'.  798 ;  Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis' 
245,  75  K  W.  964;  V^'ehster  v.  Douglas  Co.  102  Wis.  181,  77 
X.  W.  885,  78  X.  W.  451;  Mueller  v.  Eau  Claire  Co.  108 
Wis.  304,  84  X.  W.  430;  Chippewa  B.  Co.  v.  Durand,  122 
W^is.  85,  99  X.  W.  603;  Cawl^er  v.  Milwaukee,  133  Wis.  35, 
113  X.  W.  417 ;  McGowan  v.  Paul,  141  Wis.  388,  123  X.  W. 
253;  /Sc/tmirf^  v.  Joint  School  Dist.  146  Wis.  635,  132  X.  W. 
JjS^^McDougall  v.  Racine  Co.  156  Wis.  663,  146  X.  W.  794. 
3.  The  proof  shows  not  merely  a  threatened  injury  to  tax- 
payers, but  a  partially  consummated  one.  As  to  many  of 
the  acts  complained  of,  it  was  consummated  as  to  everything 
except  the  payment  of  the  outstanding  orders.  The  alleged 
illegal  tax  was  levied.  Contracts  were  let  in  contemplation 
of  the  collection  of  the  tax  levy  and  work  was  done  there- 
imder.  Substantially  the  same  state  of  facts  appeared  in 
McGowan  v.  Paul,  141  Wis.  388,  123  X.  W.  253.  Such  a 
record  presents  more  than  a  mere  contemplated  or  threatened 
injury  and  shows  an  existing  equitable  cause  of  action,  be- 
cause nothing  short  of  an  injunction  restraining  the  payment 
of  the  alleged  illegal  orders  will  prevent  irreparable  injury. 
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4.  Sub.  13  of  sec.  776,  Stats.  1913,  provides  that  "All 
powers  relating  to  villages  and  conferred  upon  village  boards 
by  the  provisions  of  chapter  40  of  the  statutes,  excepting 
those,  the  exercise  of  which  would  conflict  with  the  statutes 
relating  to  towns  and  town  boards,  are  conferred  upon  towns 
which  contain  a  population  of  not  less  than  five  hundred  and 
having  therein  one  or  more  unincorporated  villages,  and  may 
be  exercised  by  the  board  of  such  town  when  directed  by  reso- 
lution of  the  electors  thereof  at  an  annual  town  meeting.'' 
Assuming  the  constitutionality  of  the  act,  the  question  arises. 
How  shall  the  population  be  ascertained  ?  The  statute  does 
not  provide  for  the  taking  of  a  special  census  as  do  some  stat- 
utes of  a  similar  nature,  nor  does  it  make  the  last  federal  or 
any  other  census  conchisive  upon  the  question  of  population 
as  do  other  statutes.  The  defendants  insist  that  under  such 
eircumstances  the  last  federal  census  controls,  and,  since  the 
one  for  1910  showed  a  population  of  516,  plaintiffs  are  con- 
cluded thereby  and  cannot  introduce  evidence  to  contradict  it. 
Undoubtedly  the  federal  census  is  prima  facie  evidence  of  the 
population  it  discloj^es,  and  it,  or  any  other  census,  might  by 
statute  be  made  conclusive  upon  the  subject.  But  in  the  ab- 
sence of  any  statutory  declaration  to  that  effect  no  existing 
census  can  be  held  to  be  conclusive  when  the  fact  is  chal- 
lenged. The  right  of  towns  to  exercise  the  powers  of  village 
boards  is  made  dependent  upon  their  having  a  population  of 
not  less  than  500.  When  that  fact  is  put  in  issue,  any  evi- 
dence competent  to  establish  the  existence  or  nonexistence  of 
the  fact  is  admissible.  The  United  States  census  was  ascer- 
tained by  an  enumeration.  Plaintiff  introduced  evidence  of 
an  enumeration  giving  the  names  and  residences  of  every  per- 
son enumerated.  Had  it  not  been  substantially  correct  it 
would  have  been  easy  for  defendants,  who  were  officials  and 
residents  of  the  town,  to  show  its  incompleteness.  This  they 
failed  to  do.  The  court  found  that  at  no  time  since  1910 
had  the  town  of  ^Yinter  contained  a  population  of  500.     In 
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April,  1013,  it  had  only  360.  If  to  these  are  added  the  92 
that  lived  in  the  territory  set  off  in  1911  to  the  town  of 
l)raper,  it  would  make  only  452.  So  it  is  not  necessary  to 
decide  whether  or  not  the  town  of  Draper  had  a  legal  exist- 
ence prior  to  the  to\Mi  meeting  of  1911.  Assuming  that  it 
was  then  still  a  part  of  the  town  of  Winter,  the  town  would 
nevertheless  lack  the  required  population.  The  findings  of 
the  court  as  to  the  population  are  supported  by  the  evidence 
and  cannot  be  disturbed.  Counsel  for  defendants  cite  a  long 
list  of  cases  to  the  effect  that  official  documents  cannot  be  im- 
peached collaterally  and  argue  the  subject  at  great  length  in 
their  brief.  It  is  deemed  unnecessary  to  review  such  authori- 
ties and  point  out  their  lack  of  application  to  the  question  here 
to  be  determined,  which  is,  How  shall  the  fact  that  a  town  had 
a  population  of  500  or  more  at  a  given,  time  be  ascertained  in 
the  absence  of  any  statutory  declaration  that  it  should  be  by 
the  last  census,  either  state  or  federal,  or  by  special  enumera- 
tion, or  otherwise  ?  Obviously  by  any  evidence  competent  to 
establish  the  existence  or  nonexistence  of  the  disputed  fact. 
The  federal  census  was  competent  but  not  conclusive  evidence 
of  the  fact.  Xor  are  cases  like  State  ex  rel.  Terry  v. 
Keaougli,  68  Wis.  135,  31  N.  \V.  723,  helpful  or  in  point. 
There  the  statute  provided  the  population  should  be  deter- 
mined **by  the  last  preceding  enumeration  by  the  state  or  gen- 
eral government."  That  fixed  the  method  of  determining 
the  fact.  In  the  present  case  the  statute  does  not  prescribe 
how  it  shall  be  determined.  The  general  rules  of  evidence 
therefore  apply. 

The  state  census  has  been  abolished.  The  federal  census 
is  taken  once  every  ten  years.  Hence  a  very  good  reason  ex- 
istcd  why  the  legislature  did  not  make  the  federal  census  the 
test  of  population.  If  it  had,  many  rapidly  growing  towns 
in  the  northern  part  of  the  state  might  have  to  wait  nearly  ten 
years  after  they  actually  had  a  population  of  500  or  more 
before  they  could  exercise  the  rights  granted  by  the  statute. 
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It  was  no  doubt  deemed  quite  safe  to  depend  upon  the  actual 
fact  as  to  what  the  population  was,  since  it  is  not  very  diffi- 
cult to  determine  with  accuracy  a  population  up  to  500,  even 
though  scattered  as  it  is  in  frontier  towns.  By  making  it  de- 
pend upon  the  actual  number  of  inhabitants,  towns  can  exer- 
cise the  right  whenever  they  have  the  required  number. 
There  would  be  no  long  period  of  waiting  for  official  enumer- 
ation. A  special  enumeration  could  of  course  have  been  pro- 
vided for,  but  it  was  not,  and  it  is  idle  to  speculate  why.  As 
already  stated,  the  court  upon  sufficient  competent  evidence 
found  the  town  of  Winter  has  since  1910  never  had  a  popula- 
tion of  500  or  more.  It  was  therefore  not  lawfully  authorized 
to  exercise  the  rights  which  sub.  13,  sec.  776,  Stats.  1913, 
confers  upon  towns  having  a  population  of  500  or  more,  and 
its  attempt  to  construct  and  operate  a  system  of  waterworks 
in  the  village  of  Winter  was  in  excess  of  its  corporate  powers 
and  void.  The  same  result  follows  as  to  its  attempt  in  1913 
to  levy  more  than  $2,000  for  highway  purposes. 

6.  The  present  case  presents  perhaps  as  strong  grounds  for 
holding  plaintiffs  estopped  from  questioning  the  validity  of 
the  acts  of  the  tovm  relative  to  the  construction  of  the  water- 
works system  as  can  well  be  imagined.  The  United  States 
census  showed  the  towa  to  have  a  population  of  516  in  1910. 
The  next  year  the  electors  voted  to  avail  themselves  of  the 
power  granted  to  towns  having  a  population  of  500  or  more. 
It  also  voted  to  levy  $6,000  for  a  waterworks  system.  Plaint- 
iffs paid  their  share  of  such  tax,  or  three  fourths  thereof,  with- 
out question  or  protest.  The  next  year  a  further  levy  of 
$5,000  was  made  and  such  tax  was  likewise  paid  by  plaint- 
iffs without  demur.  Xot  until  after  the  final  levy  of  $3,000 
for  waterworks  was  made  at  the  annual  town  meeting  in 
April,  1913,  did  the  plaintiffs  raise  any  objection  to  the 
power  of  the  towTi  to  make  the  levy.  Certainly  if  estoppel 
can  apply  to  vltra  vires  acts  of  a  town  it  ought  to  apply  here. 
The  equity  of  the  application  of  the  doctrine  of  estoppel  is 
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keenly  sensed  by  the  court.  But  to  apply  it  would  not  only 
be  to  overrule  the  recent  well  considered  case  of  McQoivan  v. 
Paul  141  Wis.  388,  123  X.  W.  253,  but  it  would  be  the  es- 
tablishment of  a  rule  whereby  a  town  by  common  consent 
could  assume  any  powers  it  saw  fit  to  exercise.  If  the  doc- 
trine of  estoppel  could  be  successfully  invoked  in  support  of 
the  exercise  of  clearly  ultra  vires  powers,  legislative  limita- 
tions upon  the  exercise  of  corporate  powers,  whether  private 
or  public,  would  depend  for  their  effectiveness  not  upon  the 
will  of  the  grantor  of  the  power  but  upon  that  of  the  grantee. 
It  is  one  thing  to  apj)ly  the  doctrine  to  the  irregular  use  of  a 
power  that  exists,  and  quite  another  thing  to  create  a  forbid- 
den power  by  a  forbidden  act.  The  former  is  nothing  more 
than  a  waiver  of  the  regularity  of  the  exercise  of  a  power 
which  the  municipality  may  exercise — a  valid  ratification  of 
an  irregular  act  because  there  was  the  power  to  exercise  it 
regularly.  The  latter  would  be  the  creation  by  an  unlawful 
act  of  a  power  expressly  withheld.  Neither  public  nor  pri- 
vate corporations  can  successfully  assert  the  validity  of  vlira 
vires  acts  on  the  ground  that  the  members  thereof  have  con- 
sented to  their  commission.  It  is  better  that  occasional  hard- 
ships should  occur  under  a  rule  which  confines  corporate  acts 
within  lawful  channels  than  that  the  line  of  demarcation  bt*- 
tween  what  is  lawful  arid  what  is  unlawful  should  be  swept 
aw^ay  or  be  made  to  depend  upon  the  choice  of  the  creature 
and  not  upon  that  of  the  creator.  The  gi-ound  is  quite  fully 
gone  over  in  the  case  of  McGoican  v.  Paul,  141  Wis.  388,  123 
X.  W.  253,  where  some  of  the  previous  cases  are  reviewed, 
and  the  result  there  readied  upon  the  subject  is  adhered  to. 

6.  The  court  declared  void  a  number  of  orders  not  issued 
to  or  held  by  any  of  the  defendants  in  the  case.  In  this  it 
committed  error.  The  payees  or  holders  thereof  are  entitled 
to  their  day  in  court  upon  the  question  of  their  validity.  The 
case  of  Gihlin  v.  North  Wis.  L.  Co.  131  Wis.  261,  270,  111 
N.  W.  499,  is  relied  upon  to  sustain  this  part  of  the  judg- 
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ment  In  that  case,  however,  the  persons  who  were  held 
bound  by  the  judgment  in  a  taxpayers'  action  were  parties 
thereto  and  the  validity  of  the  orders  declared  void  was  in 
issue  in  such  taxpayers'  action.  They  had  therefore  had 
their  day  in  court  upon  that  question  and  the  judgment  en- 
tered therein  was  for  that  reason  held  binding  upon  them. 
Here  neither  the  holders  nor  the  payees  of  the  orders  have 
had  any  opportunity  to  defend.  Eights  of  property  or  of 
persons  cannot  be  thus  conclusively  adjudicated  without  an 
opportunity  on  the  part  of  the  persons  affected  thereby  to  be 
heard.  Siegel  v.  Outagamie  Co,  26  Wis.  70 ;  Crites  v.  Fond 
du  Lac  Co.  67  Wis.  236,  30  N.  W.  214.  No  attempt  was 
made  to  serve  either  the  payees  or  holders  of  the  orders.  The 
fact  that  they  were  numerous  or  scattered  cannot  affect  their 
rights.  In  so  far  as  the  judgment  declares  void,  or  enjoins 
the  payment  of,  orders  in  the  hands  of  persons  not  parties  to 
the  action  it  is  reversed. 

7.  Such  reversal  in  no  wise  affects  the  validity  of  the  judg- 
ment declaring  void  the  orders  held  by  the  defendants  in  the 
action.  They  have  had  as  full  and  adequate  an  opportunity 
to  show  the  validity  of  their  orders  as  they  would  have  had  if 
the  holders  of  all  the  orders  had  been  in  court.  They  have 
in  no  wise  been  prejudiced  by  a  failure  to  bring  them  all  in 
nor  is  the  judgment  against  them  different  than  it  would  have 
been  upon  the  same  evidence  with  all  the  holders  of  orders 
made  parties  to  the  action.  As  to  each  holder  the  controversy 
was  a  separable  one  and  the  action  might  proceed  to  judgment 
against  them  all  or  against  a  part  only. 

8.  Two  orders  of  $200  each  were  issued  to  one  Crawford 
and  an  order  for  $138.85  and  one  for  $330  were  issued  to  one 
HoUen,  drawn  on  the  road  fund  for  services  performed  by 
them  in  building  roads  in  the  town  of  Winier.  The  trial 
court  found: 

"That  all  of  said  work  was  performed  on  premises  where 
no  legal  highway  was  laid  out  and  where  the  town  board  of 
Vol.  159  —  29 
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said  town  had  taken  some  proceedings  to  lay  out  a  highway 
but  had  failed  to  make,  sign,  or  record  any  order  laying  out 
the  same,  and  that  said  premises  were  never  used  for  highway 
purposes/ except  that  order  number  1043  for  $138.85  was  for 
labor  performed  and  expenses  incurred  at  a  place  where  no 
highway  was  attempted  to  be  laid  out,  but  said  HoUen  per- 
formed some  services  upon  private  property  by  mistake  as  to 
the  true  location  of  the  line ;  that  none  of  said  orders  repre- 
sent any  valid  indebtedness  of  said  to^vn  or  any  services  or 
expenses  for  which  the  town  received  any  benefit,  and  that 
said  orders  are  all  void." 

The  correctness  of  this  finding  is  challenged  by  the  defend- 
ants, as  well  as  the  conclusion  that  the  orders  are  void  be- 
cause work  was  performed  upon  roads  not  legally  laid  out. 
It  is  also  urged  that  plaintiffs  have  been  guilty  of  such  laches 
in  bringing  the  suit  as  to  prevent  them'  from  questioning  the 
validity  of  the  expenditure.  We  have  examined  the  evidence 
relating  to  the  attempted  laying  out  of  the  highway  and  are 
satisfied  that  it  sustains  the  finding  made.  A  portion  of  the 
finding  is  based  upon  somewhat  conflicting  evidence,  but  the 
material  parts  thereof  are  sustained  by  the  town  records 
themselves  and  by  uncontradicted  evidence.  It  was  held  in 
Beyer  v.  Crandon,  98  Wis.  306,  73  X.  W.  771,  that  a  con- 
tract with  a  town  for  work  upon  a  highway  having  no  legal 
existence  is  illegal.  This  holding  was  based  upon  the  ground 
that  a  contract  by  town  officers  in  excess  of  their  power  is 
void,  and  cannot  be  validated  even  by  performance  on  the 
part  of  the  contractor.     It  was  there  said : 

^*If  it  be  true  that  town  officers  can  contract  with  a  person 
for  work  for  their  town  without  any  authority  so  to  do,  under 
such  circumstances  that  such  person  is  chargeable  with  knowl- 
edge of  such  want  of  authority,  and  he  can  yet  perform  the 
contract  and  then  recover  of  the  corporation  on  the  ground 
that  it  has  received  the  benefit  of  his  labor,  a  very  easy  road 
to  the  creation  of  indebtedness  against  tow^ns  exists,  whereby 
taxpayers  can  be  burdened  with  ruinous  taxation  without  any 
adequate  means  of  redress ;  but  such  is  not  the  law/'  Pages 
310,  811. 
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In  that  case  equitable  estoppel  was  held  not  to  apply, 
though  the  town  had  had  the  benefit  of  the  road.  Here  the 
trial  court  finds  that  the  premises  upon  which  the  work  was 
done  were  never  used  for  highway  purposes  and  that  the  town 
never  received  any  benefit  by  reason  of  the  services  or  expenses 
for  which  the  compensation  was  claimed.  The  case  is  there- 
fore barren  of  any  valid  claim  of  an  equitable  estoppel  even 
if  it  were  one  where  the  doctrine  would  apply.  But,  as  has 
already  been  pointed  out,  it  cannot  be  invoked  to  vitalize  an' 
act  illegal  because  of  an  absolute  want  of  power  to  act  at  alL 

Xeither  can  the  defense  of  laches  prevail.  The  Hollen  con- 
tract was  let  June  16th  and  the  Crawford  contract  June  23d 
and  the  work  presumably  done  later.  This  action  was  begun 
the  following  September.  Under  the  circumstances  plaintiffs 
must  be  deemed  to  have  acted  with  reasonable  promptness. 

9.  An  order  for  $200  was  issued  to  Mont  Wilej/,  one  of  the 
supervisors  of  the  town,  for  the  loss  of  a  horse  which  fell  into 
a  trench  dug  for  the  waterworks  system  in  or  near  an  alley 
in  the  village  of  Winter.  Wiley  had  made  a  claim  for  $175 
for  the  loss  of  the  horse.  The  records  of  the  town  clerk  show 
that  at  the  noon  hour  of  the  annual  town  meeting  of  April  1, 
1913,  the  electors  voted  to  allow  the  claim  in  the  sum  of  $200. 
The  trial  court  foimd  that  the  claim  did  not  represent  any 
valid  indebtedness  of  the  town;  that  there  existed  no  such 
claim  or  indebteducss  or  disputed  controversy  upon  any  ma- 
terial question  which  would  empower  the  electors  of  the  town 
to  authorize  the  payment  of  the  claim.  The  finding  is  sus- 
tained by  the  evidence.  Conceding  that  the  resolution  was 
regularly  passed  and  actually  voted  upon  during  a  time  when 
the  electors  were  lawfully  transacting  business,  still  the  record 
shows  upon  its  face  that  the  order  was  void  because  based 
upon  an  allowance  of  $200  for  a  claim  of  only  $175.  Elect- 
ors cannot  give  away  the  money  of  the  taxpayers.  The  court 
correctly  hold  the  order  void. 

10.  An  order  for  $17.25,  another  for  $71.43,  and  another 
for  $44.67  were  issued  to  the  defendant  Nutting,  who  was 
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town  treasurer,  for  plank  sold  by  him  to  the  town.  These 
orders  are  now  held  by  the  defendant  Bank  of  Rice  Lake. 
Another  order  for  $36.23,  but  not  held  by  the  bank,  was  also 
issued  to  Nviting  for  plank  sold  the  town.  These  orders 
were  held  void  because  the  sale  was  in  violation  of  the  pro- 
visions of  sec.  4549,  Stats.  1913,  which  reads: 

"Any  officer,  agent  or  clerk  of  .  .  .  any  .  .  .  town,  .  .  . 
or  in  the  employment  thereof,  .  .  .  who  shall  have,  reserve  or 
acquire  any  pecuniary  interest,  directly  or  indirectly,  present 
or  prospective,  absolute  or  conditional,  in  any  way  or  man- 
ner, in  any  purchase  or  sale  of  any  personal  or  real  property 
or  thing  in  action,  or  in  any  contract,  proposal  or  bid  in  re- 
lation to  the  same,  .  .  .  shall  be  punished  by  imprisonment 
in  the  county  jail  not  more  than  five  years  or  by  fine  not  ex- 
ceeding five  hundred  dollars." 

The  sale  of  plank  to  the  town  by  Nutting,  who  was  the 
treasurer  thereof,  came  directly  within  the  statutory  condem- 
nation. The  argument  that  the  statute  was  intended  to  apply 
only  to  sales  made  by  persons  other  than  officers  or  agents  is 
not  well  founded.  The  language  applies  equally  well  to  a 
sale  made  directly  by  an  officer  to  the  town,  and  the  mischief 
sought  to  be  prevented  is  as  great  in  such  a  case  as  it  would 
be  where  the  sale  was  made  by  some  third  party  in  which  the 
officer  had  an  interest.  In  the  latter  case  it  would  usually 
be  a  partial  interest.  In  the  former  the  whole  interest  of 
the  vendor  is  in  the  officer  selling.  The  statute  was  un- 
doubtedly framed  for  the  purpose  of  putting  beyond  the  reach 
of  officers  any  temptation  to  sell  supplies  to  towns  or  munici- 
palities of  which  they  are  officers  or  agents.  It  cut  off  all 
sales  between  them  and  the  municipality  they  represented,  so 
that  they  should  not  act  both  as  seller  and  buyer.  It  also 
prohibited  their  acquiring  an  interest  in  the  sales  of  others 
to  the  municipality.  That  contracts  made  in  contravention 
of  the  statute  quoted  or  similar  statutes  are  absolutely  void 
was  settled  in  Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis.  245, 
75  K  W.  964,  and  in  Quayle  v.  Bayfield  Co.  114  Wis.  108, 
89  K  W.  892. 
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11.  Two  orders^  one  for  $15.25  and  one  for  $37.75,  were 
issued  to  one  Ordway  for  blacksmith  work  done  for  the  town. 
He  was  also  employed  by  the  town  as  night  watchman.  The 
court  di8allo^ved  so  much  of  the  above  orders  as  represented 
work  done  while  he  was  acting  as  night  watchman  because  con- 
trary to  the  provisions  of  sec.  4549,  Stats.  1913.  The  sec- 
tion is  a  highly  penal  one  and  must  be  strictly  construed. 
While  the  reasons  against  an  agent  or  officer  of  the  town  sell- 
ing his  labor  or  time  to  it  may  be  as  persuasive  as  those 
against  his  selling  personal  or  real  property  to  it,  still  the 
fact  remains  that  there  is  no  statutory  inhibition  against  it. 
The  court  can  make  none.  The  language  of  the  section  is 
plain  and  unambiguous.  It  relates  to  the  ''purchase  or  sale 
of  any  personal  or  real  property  or  thing  in  action,  or  in  any 
contract,  proposal  or  bid  in  relation  to  the  same."  Perform- 
ing services  for  the  to^vn  cannot  be  construed  to  be  a  purchase 
or  sale  of  any  personal  or  real  property  or  thing  in  action 
within  the  meaning  of  the  section.  There  is  nothing  to  show 
that  Ordway's  duties  as  night  watchman  were  in  any  way 
interfered  with  or  made  less  effective  by  the  blacksmith  work 
which  he  performed  for  the  town.  That  part  of  the  judg- 
ment declaring  a  portion  of  these  orders  void  is  reversed. 

12.  A  number  of  poor  persons  were  either  wholly  or  in 
part  supported  by  the  town.  There  is  evidence  to  the  effect 
that  the  proprietor  of  a  store  called  the  Winter  Emporium 
was  informed  by  the  supervisors  of  the  town  that  certain  per- 
sons would  be  aided  by  the  town  to  the  extent  of  $15  per 
month.  More  than  this  was  furnished  them  and  the  bills 
were  afterwards  audited  and  allowed.  The  evidence  is  not 
very  clear  that  the  to^vn  board  fixed  any  definite  sum  beyond 
which  aid  would  not  be  furnished.  But  assuming  it  did,  the 
matter  of  the  amount  to  be  furnished  was  discretionary  with 
them.  They  could  have  allowed  a  larger  amount  in  the  first 
instance.  A  larger  amount  was  furnished.  They  could 
ratify  what  they  might  have  done  originally.  There  is  no 
showing  that  more  than  what  was  reasonably  necessary  was 
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furnished.  The  goods  were  sold  with  the  understanding  that 
the  town  would  pay  for  them,  and  credit  was  given  the  to^vn. 
In  the  absence  of  fraud  or  collusion  the  town  board  may,  if 
reasonably  necessary,  increase  the  amount  abeady  fixed  upon 
in  aid  of  a  poor  person,  and  such  increase  in  amount  may 
take  the  form  of  ratification  where  credit  was  in  good  faith 
given  the  town.  That  part  of  the  judgment  declaring  void 
a  portion  of  orders  Nos.  964,  1040,  1127,  and  1128  is  re- 
versed. 

13.  A  number  of  claims  passed  upon  by  the  town  board 
were  inadequately  itemized  or  verified.  The  court  permitted 
these  claims  to  be  refiled  properly  itemized  and  verified. 
Plaintiffs  objected  and  took  exceptions  to  the  court's  ruling. 
Such  exceptions  are  urged  in  favor  of  the  judgment,  but  they 
cannot  avail  plaintiffs  anything.  The  court  properly  allowed 
the  claims  to  be  corrected  in  the  respects  mentioned,  or  per- 
fect claims  to  be  substituted  for  imperfect  ones. 

14.  An  order  for  $15  for  the  rent  of  a  house  for  the  months 
of  March,  April,  and  May  occupied  by  a  Mrs.  liuckner,  wlio 
rect^ived  aid  from  the  town,  was  issued  to  the  owner  of  the 
house.  It  appears  that  most  of  the  rent  accrued  before  Mrs. 
Buckner  became  a  town  charge  and  no  understanding  or 
agreement  was  shown  to  the  effect  that  the  town  should  in 
any  way  become  liable  for  the  rent.  The  order  was  properly 
declared  void.  A  town  has  no  authority  to  pay  the  debts  of 
poor  persons.  It  is  chargeable  with  the  duty  of  presently  car- 
ing for  and  aiding  them  when  in  need,  but  it  has  no  power 
to  pay  their  past  debts  or  debts  not  lawfully  incurred  on  the 
credit  of  the  town. 

16.  Claim  is  made  that  the  court  improperly  cut  down  the 
bills  of  the  supervisors  for  per  diem  services  and  livery  hire. 
We  have  examined  the  evidence  relative  thereto  and  from 
such  examination  have  reached  the  conclusion  that  the  court's 
findings  as  to  those  matters  must  stand.  The  same  result  is 
reached  as  to  the  claim  of  Van  Alstine  for  damages  to  a 
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ladder.  The  electors  had  not  passed  upon  the  claim  and  the 
town  board  was  without  authority  to  allow  it,  though  small 
in  amount. 

16.  The  order  to  the  Winter  Emporium  for  furnishing  oil 
for  lighting  the  streets  of  the  village  of  Winter  was  properly 
declared  void.  The  town  had  no  authority  to  expend  money 
for  lighting  streets  and  the  purchase  was  wholly  ultra  vires, 

17.  The  court  awarded  costs  against  all  the  defendants 
except  the  town  of  Winter.  The  awarding  of  costs  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  trial  court.  We 
cannot  say  there  was  any  abuse  of  discretion  in  the  instant 
case.  A  reading  of  the  evidence  discloses  a  lamentable  loose- 
ness in  the  administration  of  the  affairs  of  the  towTi  of  Win- 
ter, and  in  many  cases  an  apparent  disregard  of  the  rights 
of  the  taxpayers  and  the  obligations  placed  upon  the  super- 
visors by  law.  Many  irregularities  were  corrected  by  the 
trial  court  in  this  case,  not  involved  in  the  appeal.  These 
were  correctly  taken  into  account  in  determining  the  question 
of  costs. 

By  the  Court. — The  judgment  is  affirmed  except  (1)  that 
part  thereof  which  adjudges  void  orders  issued  to  payees  or 
holders  not  parties  to  the  action;  (2)  that  part  thereof  ad- 
judging void  a  portion  of  the  orders  issued  to  Ordway ;  and 
(3)  that  part  thereof  adjudging  void  a  portion  of  orders 
ISTos.  964,  1040,  1127,  and  1128  issued  to  the  Winter  Em- 
porium for  supplies  furnished  poor  persons.  As  to  the  ex- 
cepted portions  the  judgment  is  reversed,  and  the  cause  is 
remanded  w^ith  directions  to  enter  judgment  in  accordance 
with  this  opinion.  Ifo  costs  are  allowed  upon  the  appeal. 
The  appellants  will  pay  the  clerk's  fees. 
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WsBSTEB  Manufactuking  Company,  Respondent,  vs.  Mow- 

TBEAL  RiVEE  LuMBER  CoMPANY,  Appellant. 

December  12, 1914— January  12, 1915. 

Contracts:  Validity:  Sunday:  Confirmation  by  subsequent  letters: 
Damages:  Computation:  Changing  jury's  finding. 

1.  Although  a  telephone  conversation  between  the  parties  on  Sunday 

did  not  constitute  a  binding  contract,  letters  which  followed  and 
confirmed  such  conversation  and  which  were  complete  and  spe- 
cific in  their  terms  constituted  a  valid  written  contract 

2.  Where,  upon  the  other  facts  found  by  the  jury  In  an  action  for 

breach  of  a  contract  to  deliver  lumber,  the  total  amount  of  dam- 
ages was  simply  a  matter  of  mathematical  computation,  it  was 
proper  for  the  trial  court  to  make  such  computation  and  to  mod- 
ify, in  accordance  therewith,  the  gross  sum  found  by  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

Action  for  breach  of  contract  to  deliver  lumber.  Plaintiff 
manufactures  chairs  at  Superior,  and  defendant  operates  a 
sawmill  in  Iron  coimty.  May  11,  1912,  the  parties  made  a 
written  contract  by  which  defendant  agreed  to  sell  and  de- 
liver to  plaintiff  '^all  number  two  common  and  better  grades 
of  basswood  and  soft  elm  lumber  then  sawed  or  to  be  sawed 
during  the  season  of  1911—1912  at  its  said  mill  in  Iron 
coimty,"  further  agreeing  that  the  quantity  should  be  250,000 
feet  or  more  of  basswood  and  100,000  feet  or  more  of  elm, 
shipment  to  begin  September  1,  1912,  and  to  continue  at  the 
rate  of  not  more  than  one  carload  a  day  or  three  carloads  per 
week,  to  be  completed  by  December  1,  1912,  the  plaintiff 
agreeing  to  pay  therefor  as  follows ; 

"Basswood : 

"For  grades  first  and  second,  $36  per  M  feet. 

"For  grade  number  one  common,  $26  per  M  feet 

"For  grade  number  two  common,  $17  per  M  feet. 
"Soft  elm: 

"For  grades  first  and  second,  $34  per  M  feet* 
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"For  grade  number  one  common,  $24  per  M  feet. 
"For  grade  number  two  common,  $15  per  M  feet.'* 

In  June,  1912,  and  before  delivery  of  any  lumber  the  de- 
fendant's mill  was  destroyed  by  fire  and  defendant  became 
unable  to  fulfil  the  contract  by  December  1st.  On  Sunday, 
September  1st,  Mr.  Highfield,  president  and  manager  of  the 
plaintiff,  had  a  telephone  conversation  with  Mr.  Meyers,  the 
president  and  general  manager  of  the  defendant,  with  regard 
to  the  matter,  and  their  versions  of  the  understanding  ar- 
rived at  differ  radically.  Mr.  Highfield's  version  is  that 
Mr.  Meyers  told  him  that  they  could  not  deliver  the  lumber 
on  account  of  the  fire  and  he  would  like  to  continue  the  con- 
tract; that  he  would  furnish  the  full  amount  specified  in  the 
contract  and  also  the  full  sawing  of  the  mill  on  basswood  and 
soft  elm  for  1913  at  the  same  price  and  on  the  same  terms  as 
the  contract  of  May  11,  1912 ;  that  he  (Highfield)  replied 
that  "if  it  was  satisfactory  for  him  to  get  us  his  next  year's 
as  promised"  the  plaintiff  would  continue  the  contract  as  re- 
quested under  the  same  terms  and  conditions,  ^^and  he  said 
he  would  confirm  it."  Mr.  Meyers  testifies  that  he  called 
Mr.  Hig-hfield  up  and  explained  to  him  that  the  mill  had 
burned  and  they  would  not  be  able  to  fill  the  contract  within 
the  time  limit,  but  that  they  would  begin  sawing  and  filling 
the  contract  as  soon  as  possible,  but  that  shipments  would 
prot'^bly  not  begin  before  spring;  that  Highfield  agreed  to 
allow  the  extension  and  asked  if  defendant  expected  to  man- 
ufacture other  lumber  and  he  (Meyers)  said  "Yes,"  and 
Highfield  asked  if  he  could  have  it,  to  which  Meyers  replied 
that  defendant  would  be  glad  to  sell  him  any  lumber  they  had 
or  sale  at  any  time ;  that  nothing  was  said  about  price. 

Following  this  conversation  and  on  September  17,  1912, 
Meyers  wrote  a  letter  to  Highfield  containing  the  following 
sentence: 

"Confirming  conversation  which  we  had  over  the  phone  re- 
garding the  lumber  which  we  expect  to  produce  during  the 
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next  season,  we  will  ship  same  to  you  at  the  same  price  and 
under  the  same  contract." 

To  this  Mr.  Highfield  replied  by  letter  September  19th,  as 
follows : 

"Regarding  the  conversation  with  your  Mr.  Meyers  over 
the  phone,  Sunday,  September  1st,  we  wish  to  mention  here 
the  understanding  the  writer  had  on  same  and  wish  to  con- 
firm it  as  a  matter  of  record  for  our  files,  that  you  are  unable 
to  fill  the  contract  of  May  11,  1912,  between  your  company 
and  this  company  on  soft  elm  and  basswood  lumber  for  the 
quantities  stated  therein,  the  time  specified  in  said  contract, 
and  that  you  wish  the  contract  continued  until  next  year; 
that  we  agree  to  continue  the  same  for  you,  for  which  yon 
agree  to  complete  our  contract  next  year,  1913,  and  to  de- 
liver to  us  as  much  more  than  the  quantity  called  for  in  the 
contract  as  you  might  saw ;  in  other  words,  you  would  increase 
the  quantities  provided  for  in  the  contract  as  much  as  possi- 
ble and  would  give  us  your  entire  output  of  soft  elm  and 
basswood,  1V%  and  that  you  would  instruct  your  sawers  to 
saw  all  soft  elm  and  basswood  to  this  thickness  from  now  on. 

"This  we  beg  to  confirm  and  believe  we  have  stated  the 
conversation  correctly,  and  as  we  are  now  ready  for  ship- 
ments we  beg  to  ask  that  you  let  them  go  forward  at  once." 

To  this  Mr.  Meyers  replied  September  23d,  as  follows: 

"As  to  the  balance  of  your  letter,  will  state  that  we  expect 
to  let  you  have  all  the  elm  and  basswood  which  we  manufac- 
ture during  the  balance  of  1912  and  1913.  We  hope  that  it 
will  be  very  much  more  than  the  amount  claimed  under  your 
contract.  Of  course,  this  will  be  conditioned  upon  the  in- 
spection, which  we  assume  will  be  satisfactory." 

The  jury  by  special  verdict  found  (1)  that  by  the  tele- 
phone conversation  of  September  1st  the  parties  came  to  the 
understanding  that  defendant  was  to  deliver  to  plaintiff  all 
its  soft  elm  and  basswood  output  of  the  then  following  sea- 
son; (2)  that  Mr.  Highfield's  version  of  that  conversation 
was  substantially  true;  (3)  that  the  defendant  failed  to  de- 
liver  105,000  feet  of  basswood   and  20,854  feet  of  elm; 
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(4)  that  the  plaintiff's  damages  for  nondelivery  of  the  lum- 
ber -were  $771.51 ;  (5)  that  the  market  price  of  lumber  in  the 
summer  and  fall  of  1913  was  as  follows: 

'^Basswood,  first  and  second,  $39.25. 
'^Basswood,  No.  1  common,  $30.25. 
"Basswood,  No.  2  common,  $21.25. 
"Elm,  first  and  second,  $42. 
"Elm,  No.  1  common,  $32. 
"Ehn,  No.  2  common,  $20." 

On  plaintiff's  motion  the  trial  judge  Increased  the  plaint- 
iff's damages  to  $806.42  and  rendered  judgment  for  that 
amount,  from  which  judgment  the  defendant  appeals. 

A.  W.  McLeod,  for  the  appellant 

H.  y.  Gard,  for  the  respondent. 

WiNSLOw,  C.  J.  Doubtless  the  telephone  conversation  did 
not  constitute  a  binding  contract  for  the  reason,  among  others, 
that  it  took  place  on  Sunday.  However,  the  letters  which 
followed  the  conversation  seem  to  be  complete  and  specific  in 
their  terms,  and  we  think  the  trial  court  was  entirely  justi- 
fied in  holding  that  they  constituted  a  written  contract  which 
was  in  all  essentials  in  accordance  with  the  plaintiff's  version 
of  the  telephone  conversation. 

There  was  no  error  in  changing  the  amount  of  the  damages 
foimd  by  the  jury.  That  body  having  found  specially  the 
market  prices  of  the  various  qualities  of  lumber  covered  by 
the  contract,  and  there  being  no  dispute  in  the  evidence  as  to 
the  percentages  of  the  various  contract  qualities  of  lumber 
contained  in  the  undelivered  lumber  which  defendant  had  at 
its  mill  and  refused  to  deliver,  and  no  dispute  as  to  the  amount 
of  undelivered  lumber,  the  total  amount  of  damages  was  sim- 
ply a  matter  of  mathematical  calculation.  The  court  made 
the  calculation  and  modified  the  gross  sum  found  by  the  jury 
in  accordance  therewith.  This  waa  an  eminently  proper 
course. 

By  the  Court. — Judgment  aflBrmei 
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Van  Dyke,  Respondent,  vs.  City  of  Milwaukee,  Appellant. 

March  20— April  9, 1914. 
December  12, 1914— January  1^,  ^915. 

Taxation:  Income  tax:  What  is  "income:''  Dividends  from  mining  cor* 
poration:  Deductions  allowable:  Depreciation  of  mining  stock: 
Premiums  paid  on  bonds:  Personal  property  taxes:  Offset:  Stat" 
utes:  Construction. 

1.  The  word  "income"  in  the  constitutional  amendment  authorizing 

the  levying  of  an  income  tax  and  in  the  statute  enacted  in  pur- 
suance thereof  is  used  in  its  common,  ordinary  meaning  and  not 
in  Its  strict,  technical,  or  true  economic  sense;  and  it  includes 
ordinary  dividends  paid  by  going  corporations,  mining  corpora- 
tions as  well  as  others. 

2.  For  purposes  of  income  taxation  such  ordinary  dividends  will  be 

conclusively  presumed,  as  against  stockholders,  to  be  from  earn- 
ings or  profits. 

3.  A  stockholder  cannot  be  permitted,  under  sub.   (a),    (b),  sec. 

1087m— 4,  Stats.  1911,  to  deduct  from  the  dividends  paid  by  a 
mining  company,  under  the  guise  of  "losses,"  the  depreciation 
in  the  value  of  his  stock  caused  by  such  distribution  of  dividends. 

4.  Dividends  declared  and  distributed  during  1911  out  of  surplus  on 

hand  prior  to  January  1,  1911,  when  the  Income  Tax  Law  went 
Into  effect,  are  taxable  as  income  of  the  year  1911,  since  the  prof- 
its of  a  corporation  become  income  to  stockholders  when  dis- 
tributed as  dividends  and  not  befor>. 

5.  When  only  part  of  the  Income  of  a  corporation  is  taxed  In  this 

state,  a  stockholder  should  be  allowed,  under  sub.  (c),  sec. 
1087m'— 4,  Stats.  1911,  a  proportionate  and  not  a  total  deduction 
of  dividends,  In  computing  the  amount  of  his  taxable  income. 

6.  The  fact  that  a  corporation  disposed  of  its  mining  properties  in 

exchange  for  stock  in  another  corporation  would  not  affect  the 
taxable  character  of  the  dividends  declared  by  it,  after  such  ex- 
change, out  of  surplus  moneys  or  profits  on  hand. 

7.  The  fact  that  a  person  purchased^bonds  at  a  premium  does  not 

entitle  him  to  deduct  annually  from  the  interest  received  a  pro 
rata  share  of  such  premium  in  order  that  the  capital  may  be 
kept  unimpaired  and  that  it  may  not  be  taxed  as  income. 

8.  Under  sec.  1087m — 26,  Stats.  1911,  one  who  paid  a  tax  dn  his  per- 

sonal property  for  the  year  1911  was  entitled  to  have  the  amount 
so  paid  deducted  from  the  tax  on  his  income  for  that  year.  Wins- 
Low,  C.  J.,  and  Siebeckkb»  J.«  dissent 
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9.  When  a  statute,  giving  its  language  its  ordinary  and  natural 
meaning,  expresses  a  result  neither  absurd  nor  harsh,  but  on 
the  contrary  one  in  harmony  with  the  general  scheme  of  the 
law,  namely,  that  an  income  tax  shall,  substantially,  become  a 
substitute  for  a  personal  property  tax,  then  such  natural  and  or- 
dinary meaning  should  be  given  to  the  language  used,  and  there 
is  no  room  for  construction. 
10.  A  practically  contemporaneous  construction  by  an  administrative 
department  cannot  be  successfully  invoked  to  override  a  plain 
meaning  of  the  statute. 
Barnes,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

Action  to  recover  part  of  an  income  tax  paid  by  plaintiff 
under^protest  to  the  defendant,  the  city  of  MilwoAikee,  upon 
income  for  the  year  1911.  The  defendant  demurred  to  plaint- 
iff's amended  complaint  and  appealed  from  an  order  overrul- 
ing its  demurrer. 

For  the  appellant  there  was  a  brief  by  Daniel  TF.  Hoan, 
city  attorney,  and  Garfield  S.  Canright,  assistant  city  attor- 
ney, and  oral  argument  by  Mr.  Can  right.  They  argued, 
among  other  things,  that  dividends  from  mining  stocks  are 
"income"  within  the  intent  of  the  law.  Stratton's  Independ- 
ence V.  Howhert,  231  U.  S.  399,  34  Sup.  Ct.  136, 140;  Selig- 
man,  Income  Tax,  19;  Central  Nat.  BanTc  v.  U.  S.  137  TJ.  S* 
355,  11  Sup.  Ct.  126;  Conun.  v.  P.,  Ft,  W.  &  C.  R.  Co.  74 
Pa.  St.  83 ;  Hyatt  v.  Allen,  56  N.  Y.  553 ;  Matson's  Ford  B. 
Co.  V.  Comm.  117  Pa.  St  265,  11  Atl.  813.  Such  dividends. 
are  assessable  as  of  the  year  received,  the  stockholders  having- 
no  property  in  them  until  declared.  Oibbons  v.  Mahon,  136 
U.  S.  549,  10  Sup.  Ct.  1057;  Hyatt  v.  Allen,  56  K  Y.  553. 
Where  a  corporation  pays  a  tax  on  only  a  part  of  its  income 
the  deduction  to  the  stockholder  should  be  limited  to  such  pro- 
portion at  least.  Sturges  v.  Carter,  114  IT.  S.  511,  6  Sup.. 
Ct  1014;  State  ex  rel.  M.,  St,  P.  cf  S.  S.  M.  R.  Co.  v.  Rail- 
road Comm.  137  Wis.  80,  117  N.  W.  846;  State  ex  rel.  Sec- 
ond Ward  Sav.  Bank  v.  Leuch,  155  Wis.  493,  144  N.  W. 
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1119.  Premiums  paid  for  bonds  cannot  be  amortized.  Oilr 
latt  V.  Colqvhowfi,  33  W.  R.  258.  The  income  tax  was  in- 
tended as  a  substitute  for  the  personal  property  tax,  which 
had  proven  a  failure,  and  the  property  tax  paid  in  any  year 
was  only  to  be  offset  against  income  tax  due  in  that  year,  not 
that  assessed  upon  income  of  the  year  in  which  the  tax  was 
paid.  Income  Tax  Cases,  148  Wis.  456,  134  X.  W.  673, 
135  N.  W.  164. 

Oeo,  D.  Van  Dyke,  respondent,  in  pro.  per.,  contended, 
inter  alia,  that  a  mine  is  a  capital  asset,  and  sales  of  ore  there- 
from are  not  income  and  cannot  be  subjected  to  a  graduated 
and  progressive  income  tax.  Oray  v.  Darlington,  15  Wall. 
63 ;  U.  S,  V.  Nipissing  M.  Co.  202  Fed.  803 ;  Income  Tax 
Cases,  148  Wis.  456,  134  K  W.  673,  135  K  W.  164;  Estate 
of  Wells,  156  Wis.  294,  144  N.  W.  174;  Miller  v.  Payne,  150 
Wis.  354,  136  N.  W.  811 ;  Soehnlein  v.  Soehnlein,  146  Wis. 
330, 131  N.  W.  739;  Howes,  Income  &  Principal,  1,  2,  4,  17, 
34;  Mercer  v.  Buchanan,  132  Fed.  508;  McCuUough,  Prin. 
of  Pol.  Econ.  530;  Seligman,  Income  Tax,  19;  50  Albany 
Law  Jour.  300;  Waring  v.  Savannah,  60  Ga.  93;  Levi  v. 
Louisville,  97  Ky.  394,  30  S.  W.  973 ;  Mundy  v.  Van  Boose, 
104  Ga.  292,  30  S.  E.  783 ;  Black,  Income  Taxes,  sees.  32,  34, 
45;  Stevens  v.  Hudson's  Bay  Co,  25  Times  Law  Rep.  709; 
Tehrau  R.  Syndicate  v.  Farmer,  47  Scot.  Law  Rep.  816 ;  Iowa 
State  Sav.  Bank  v.  Burlington,  98  Iowa,  737,  61  N.  W.  851 ; 
Spooner  v.  Phillips,  62  Conn.  262,  24  Atl.  524;  Merchants' 
Ins.  Co.  V.  McCartney,  1  Low.  Dec.  447;  Sargent  L.  Co.  v. 
Von  Baumhach,  207  Fed.  423 ;  Gowan  v.  Christie,  L.  R.  2 
H.  L.  273,  284;  Dufs  Appeal,  10  Sad.  (Pa.)  483,  14  Atl. 
364;  Blakley  v.  Marshall,  174  Pa.  St.  425,  34  Atl.  564; 
Williamson  v.  Jones,  43  W.  Va.  662,  27  S.  E.  411,  38  L.  R. 

A.  694;  Coltness  I.  Co.  v.  Black,  L.  R.  6  App.  Cas.  315; 
MacSwinney,  Mines,  555 ;  Alianza  Co.  v.  Bell,  [1904]  2  K. 

B.  666 ;  Jarvis,  Income  Tax,  53 ;  Wells  v.  Oreen  Bay  <&  M.  C. 
Co.  90  Wis.  442,  64  N.  W.  69;  People  ex  rel.  United  Verde 
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C.  Co.  V.  Boberts,  156  N.  Y.  585,  590,  51  N.  E.  293;  Excel- 
sior W.  £  M.  Co.  V.  Pierce,  90  CaJ.  131,  27  Pac.  44.  Upon 
other  points  involved  he  cited  Richardson  v.  St.  Albans,  72 
Vt.  1,  47  Atl.  100;  Comm.  v.  Cent.  T.  Co.  145  Pa.  St.  89,  22 
Atl.  209;  Allis's  Estate,  123  Wis.  223,  101  K  W.  365; 
Black,  Income  Taxes,  sec.  103 ;  Howes,  Income  &  Principal, 
13-16;  Curtis  v.  Osbom,  79  Conn.  555,  65  Atl.  968;  Bank- 
ing Law  Jour.  May,  1909 ;  New  YorJe  L.  I.  <&  T.  Co.  v.  Baker, 
165  X.  Y.  484,  59  N.  E.  257;  /n  re  Hoy t,  27  App.  Div.  285, 
50  K".  Y.  Supp.  623;  Uemenway  v.  Hemenway,  134  Mass. 
446 ;  First  Nat.  Bank  v.  Douglas  Co.  124  Wis.  15,  102  N.  W. 
815. 

The  following  opinion  was  filed  April  9,  1914 : 

ViNJE,  J.  The  demurrer  to  the  complaint  raises  a  num- 
ber of  important  questions  relative  to  the  construction  of  our 
Income  Tax  Law.  Some  of  these  questions,  it  is  deemed, 
can  be  briefly,  yet  adequately,  stated  in  abstract  form. 

1.  In  the  case  of  a  going  corporation  engaged  exclusively 
in  mining  and  marketing  ore  from  its  property,  are  ordinary 
dividends  declared  by  its  directors  taxable  as  income  without 
reference  to  how  much  of  them  is  derived  from  capital  and 
how  much  from  profit  in  the  strict  sense  of  those  terms  ?  In 
the  present  case  the  complaint  alleges  that  if  the  reasonable 
value  of  the  ore  in  the  mine,  together  with  the  cost  of  min-^ 
ing  and  marketing,  is  deducted  from  the  amount  received  for 
the  ore,  there  remains  no  profit  or  income  from  the  business^ 
of  the  corporation,  hence  it  is  claimed  the  corporation  is  dis~ 
tributing  only  its  capital  among  its  stockholders  in  the  form 
of  dividends. 

The  subject  of  what  constitutes  income  in  the  technical  or 
true  economic  sense  of  the  word  is  an  interesting  one,  and 
also  one  upon  which  few  economists  and  courts  agree.  For- 
tunately we  are  not  called  upon  to  enter  that  wide  and  some- 
what vague  field  in  the  present  inquiry.     The  word  "incomej^" 
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as  Ufied  in  the  constitutional  amendment  and  in  the  statute 
enacted  in  pursuance  thereof,  must  be  held  to  have  been  used 
in  its  common,  ordinary  meaning,  and  not  in  its  strict,  tech- 
nical, or  true  economic  sense.  For  it  is  a  familiar  rule  of 
construction  that  ordinary  words  used  in  constitutions  and 
statutes  must  be  given  their  usual  and  common  significance  if 
such  meaning  harmonizes  with  the  evident  intent  of  the  lan- 
guage employed  and  with  the  purpose  to  be  accomplished. 
Ordinary  dividends  declared  by  going  corporations,  including 
mining  corporations,  are  and  always  have,  in  the  common  ac- 
ceptation of  the  term,  been  regarded  as  income,  spoken  of 
and  understood' to  be  such  by  peopje  generally.  It  was  there- 
fore competent  for  the  legislature  to  declare  as  income  all  div- 
idends or  priofits  derived  from  stock  or  from  the  purchase  and 
sale  of  any  property  or  other  valuables  acquired  within  three 
years  previous. 

To  give  the  term  'income"  its  technical  meaning  would  not 
only  violate  the  evident  intent  of  the  constitutional  amend- 
ment and  of  the  legislature,  but  it  would  practically  render 
the  Income  Tax  Act  impossible  of  administration.  The  task 
of  tracing  dividends  declared  by  all  sorts  of  corporations  to 
their  source  to  determine  how  much  came  from  capital  and 
how  much  from  income,  strictly  speaking,  or  how  much  from 
an  enhancement  of  capital  value,  would  be  colossal  in  the 
amount  of  labor  required,  perplexing  in  character,  and  pro- 
ductive of  almost  endless  litigation.  No  such  construction 
should  be  given  it  unless  absolutely  demanded  by  the  language 
of  the  act  On  the  contrary,  its  language  requires  that  the 
word  "income"  be  given  its  general  and  usual  meaning.  It 
follows  that  ordinary  dividends  declared  by  a  going  corpora- 
tion, including  mining  corporations,  will  be  conclusively  pre- 
sumed as  against  stockholders  to  be  from  earnings  or  profits 
for  purposes  of  income  taxation.  Howes,  Income  &  Princi- 
pal, 18 ;  Black,  Income  Taxes,  sec.  41 ;  Comm.  v.  Ocean  Oil 
Co.  59  Pa,  St.  61.     This  does  not  debar  corporations  from 
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declaring  dividends  in  cancellation  of  stock  liability  where 
they  are  in  fact  distributing  capital.  Whether  such  dividends 
are  taxable  need  not  now  be  decided.  The  dividends  re- 
ceived by  plaintiff  from  the  Pewabic  Company,  which  was 
engaged  in  mining  and  marketiug  iron  ore,  were  properly 
taxed  as  income. 

2.  If  dividends  are  taxable  as  income,  can  the  stockholder, 
under  sec.  1087m — i,  sub.  (a),  (b),  deduct  therefrom  the 
depreciation  in  the  value  of  the  stock  caused  by  such  dis- 
tribution of  dividends  i  Sub.  (a)  refers  to  the  cost  of  carry- 
ing on  the  business  from  which  the  income  is  derived,  and 
that  is  clearly  not  applicable.  Sub.  (b)  provides  for  a  de- 
duction of  losses  during  the  year  not  compensated  for  by  in- 
surance or  otherwise.  In  the  first  place,  the  distribution  of 
dividends  is  not  a  loss  within  the  meaning  of  the  statute.  In 
the  second  place,  the  book  value  of  stock  equals  the  value  of 
the  capital  of  the  corporation  plus  the  value  of  its  undis- 
tributed surplus  or  profits.  The  depreciation  in  the  book 
value  of  its  stock  is  therefore  in  direct  proportion  to  the  dis- 
tribution of  surplus,  and  if  that  were  allowed  to  be  deducted 
there  would  be  no  income,  for  the  book  value  of  each  share  of 
stock  before  distribution  exceeds  its  book  value  after  distribu- 
tion exactly  by  the  amount  distributed  to  it.  No  deductions 
can  therefore  be  made. 

3.  Are  dividends  declared  and  distributed  during  1911  by 
a  going  mining  corporation  out  of  surplus  on  hand  prior  to 
January  1, 1911,  when  the  Income  Tax  Law  went  into  effect, 
taxable  as  income  for  1911  ?  An  aflmnative  answer  must  be 
given  to  this  question,  because  the  statute  (sec.  lOSTi?! — 1) 
provides  that  "there  shall  be  assessed,  levied,  collected  and 
paid  a  tax  upon  incomes  received  during  the  year  ending  De- 
cember 31, 1911."  The  plaintiff  received  this  income  during 
1911.  It  was  immaterial  when  it  was  earned  by  the  corpo- 
ration. As  a  stockholder  he  acquired  no  right  to  it  imtil  it 
was  distributed  in  the  form  of  a  dividend.     The  profits  of  a 
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corporation  become  income  to  stockholders  when  distributed 
as  dividends,  but  not  before.  Miller  v.  Payne,  150  Wis.. 
354, 136  K  W.  811 ;  Will  of  Falsi,  146  Wis.  330, 131  N.  W. 
739 ;  Gibbons  v.  Mahon,  136  U.  S.  649,  10  Sup.  Ct  1057 ; 
HyOrU  V.  Allen,  56  K  Y.  553 ;  Minot  v.  Paine,  99  Marfs.  101. 

4.  The  total  net  income  of  the  Pewabic  Company  for  1911 
was  $109,332.  Its  total  net  income  in  Wisconsin  was  $7,853 
or  7.184  per  cent,  of  its  entire  net  income.  Plaintiff  was  slV 
lowed  a  deduction  on  his  dividends  of  7.184  per  cent.  This 
was  correct.  Sec.  1087m — 4,  sub.  (c),  must  be  construed 
as  meaning  a  proportionate  and  not  a  total  deduction  of 
dividends  when  only  a  part  of  the  income  of  a  corporation  is^ 
assessed  in  this  state.  Such  must  be  held  to  be  the  legislative 
intent  in  order  to  do  equity  and  avoid  double  taxation  or  no 
taxation.  State  ex  rel.  M.,  St.  P.  &  S.  8.  M,  R.  Co.  v. 
Railroad  Comm.  137  Wis.  80,  85,  117  K  W.  846 ;  Second 
Ward  Sav.  Banlc  v.  LeucJi,  155  Wis.  493,  144  N.  W.  1119. 
That  this  is  the  correct  construction  is  made  clear  by  the 
amendment  of  1913,  which  expressly  so  provides. 

5.  The  dividends  received  from  the  Calumet  &  Arizona 
Mining  Company  were  taxable  for  the  same  reason  as  were 
the  Pewabic  dividends.  So  were  also  the  dividends  received 
from  the  Superior  &  Pittsburg  Copper  Company.  The  fact 
that  the  latter  company  had  distributed  its  stock  in  exchange, 
for  stock  in  the  Calumet  &  Arizona  Mining  Company  did 
not  affect  the  character  of  the  dividends  declared  by  it  after 
the  exchange  had  taken  place.  The  capital  of  the  corpora- 
tion passed  by  the  exchange  of  stock,  the  surplus  moneys  or 
profits  on  hand  were  distributed  in  the  form  of  dividends 
and  taxable  as  such. 

6.  Prior  to  1911  plaintiff  purchased  certain  bonds  for 
which  he  paid  a  premium  and  on  which  bonds  he  received 
interest  during  1911.  The  right  is  claimed  to  annually  de- 
duct from  the  interest  received  a  pro  rata  share  of  such  pre- 
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miums  in  order  that  capital  may  be  kept  unimpaired  and  that 
it  be  not  taxed  as  income.  Here  again  we  meet  the  question 
of  the  technical  and  common  meaning  of  "income."  The 
statute  provides  that  the  term  "income"  shall  include  "all 
interest  derived  from  money  loaned  or  invested  in  notes, 
mortgages,  bonds  or  other  evidence  of  debt  of  any  kind  what- 
soever." Sec.  1087w — 2,  sub.  2,  (b).  It  takes  no  account 
of  the  profits  of  the  investment,  and  contemplates  no  deduc- 
tion from  the  amount  of  interest  received  based  upon  the  pur- 
chase price  of  the  security  bought.  It  is  a  matter  of  common 
knowledge  that  stocks  and  bonds  are  constantly  bought  both 
above  and  below  par.  To  make  the  deduction  claimed  either 
by  way  of  amortization  of  premiums  or  by  way  of  deduc- 
tion under  sec.  1087m — 4,  sub.  (b),  as  a  "loss  actually  sus- 
tained within  the  year  and  not  compensated  by  insurance  or 
otherwise,"  or  under  sec.  1087m — 4,  sub.  (a),  as  a  deprecia- 
tion of  the  property  from  which  the  income  is  derived,  would 
require  the  taxing  officers  to  deal  with  the  constantly  fluc- 
tuating values  of  stocks,  bonds,  and  other  securities  and  de- 
termine such  values  from  time  to  time.  Nan  constat  that 
plaintiff  may  not  sell  his  bonds  at  a  greater  premium  than  he 
paid  before  they  mature.  If  deductions  were  made  when 
bought  above  par,  additions  should  be  made  when  purchased 
below  par.  Such  a  rule  would  be  as  burdensome  in  the  ad- 
ministration of  the  law  as  tracing  dividends  to  their  source 
and  was  plainly  not  contemplated  by  the  statute,  which  de- 
clares that  all  interest  on  bonds  should  be  income. 

7.  For  the  year  1911  plaintiff  paid  a  personal  property  tax 
of  $3,292.26  and  for  the  year  1912  he  paid  a  personal  prop- 
erty tax  of  $734.98.  His  income  tax  on  his  income  for  the 
year  1911  was  $6,051.16.  Against  this  he  claimed  the  right 
to  offset  his  personal  property  tax  of  $3,292.26  for  the  year 
1911.  This  he  was  not  allowed  to  do,  but  his  personal  prop- 
erty tax  of  $734.98  for  the  year  1912  was  offset  against  his 
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income  tax  for  the  year  1911.  In  refusing  to  offset  plaint- 
iff's personal  property  tax  for  1911  against  his  income  tax 
for  that  year  the  taxing  oflScers  erred.     The  statute  provides : 

"Any  person  who  shall  have  paid  a  tax  on  his  personal 
property  during  any  year  shall  be  permitted  to  present  the  re- 
ceipt therefor  to,  and  have  the  same  accepted  by,  the  tax  col- 
lector to  its  full  amount  in  payment  of  taxes  due  upon  the 
income  of  such  person  during  said  year.''     Sec.  1087m — 26. 

Plaintiff's  personal  property  tax  of  $3,292.26  was  a  tax 
on  his  personal  property  for  and  during  the  year  1911.  His 
income  tax  of  $6,051»16  was  a  tax  on  his  income  for  1911. 
The  former  tax  may  be  offset  against  the  latter.  The  pay- 
ment of  a  personal  property  tax  "during  any  year"  is  a  pay- 
ment of  the  tax  for  the  year  which  the  property  is  assessed, 
and  payment  due  upon  income  "during  said  year"  means  the 
income  tax  for  the  same  year.  It  is  the  year  for  which  the 
taxes  accrue  and  not  the  time  of  payment  that  is  specified  in 
the  statute.  Any  other  construction,  were  there  room  for 
construction,  would  lead  to  double  taxation  on  much  personal 
property  for  the  year  1911.  Both  an  income  tax  and  a  per- 
sonal property  tax  would  have  to  be  paid  on  it  This  the 
legislature  provided  against  by  allowing  the  latter  to  be  offset 
against  the  former  for  that  year  as  well  as  for  subsequent 
years. 

By  the  Court, — Order  affirmed,  and  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Bahnes,  J.,  dissents. 

The  appellant  moved  for  a  rehearing.  In  addition  to 
briefs  for  the  respective  parties,  a  statement  in  support  of  the 
motion  was  submitted  by  the  Wisconsin  Tax  Commission. 
The  motion  was  granted  October  6,  1914,  and  the  cause  was 
reargued  on  December  12,  1914. 

For  the  appellant  there  was  a  brief  by  Daniel  W,  Hoan^ 
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city  attorney,  and  Max  Schoetz,  Jr.,  assistant  city  attorney, 
and  oral  argument  by  Mr.  Schoetz. 

Tkos.  E.  Lyons,  on  behalf  of  the  Wisconsin  Tax  Conunis- 
sion. 

Oeo,,D.  Van  DyJce,  respondent,  in  pro,  per. 

The  following  opinions  were  filed  January  12,  1915: 

ViNJE,  J.  Upon  the  rehearing  we  have  been  favored  with 
a  brief  in  behalf  of  defendant  and  oral  argument  by  its  coun- 
sel and  also  by  Mr.  Lyons  in  behalf  of  the  tax  commission. 
The  argument  takes  a  threefold  aspect.  Statutory  rules  of 
construction  permitting  the  one  contended  for  by  defendant 
are  called  to  our  attention.  The  construction  given  the  stat- 
ute by  the  tax  commission  is  urged  in  its  behalf,  and  an  in- 
convenience in  the  administration  of  the  law  as  construed  by 
the  court  is  alleged  because  the  personal  property  tax  and 
the  income  tax  would  appear  upon  different  tax  rolls. 

Ko  exception  need  be  taken  to  the  rules  of  statutory  con- 
struction contended  for.  They  are  correct  and  useful  where 
applicable.  But  when  a  statute,  giving  its  language  its  ordi- 
nary and  natural  meaning,  expresses  a  result  neither  absurd 
nor  harsh,  but  on  the  contrary  one  in  harmony  with  the  gen- 
eral scheme  of  the  law,  namely,  that  an  income  tax  shall, 
substantially,  become  a  substitute  for  a  personal  property  tax, 
then  such  natural  and  ordinary  meaning  should  be  given  to 
the  language  used,  and  there  is  no  room  for  construction.  A 
tax  was  levied  upon  incomes  for  1911.  A  tax  upon  personal 
property  was  levied  for  said  year.  The  statute  says  that  a 
person  who  has  paid  a  tax  upon  his  personal  property  during 
any  year  may  have  the  same  offset  for  the  taxes  due  upon  the 
income  of  such  person  during  said  year.  Plaintiff  paid  a 
tax  upon  his  personal  property  for  1911.  He  paid  a  tax 
upon  his  income  during  said  year.  The  statute  says  the  first 
may  be  applied  in  payment  of  the  latter.  Any  other  con- 
struction would  lead  to  a  double  taxation  of  a  vast  amount  of 
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personal  property  in  1911,  such  as  moneys,  credits,  stocks, 
and  bonds  which  have  since  been  exempted  from  taxation. 
No  intent  to  impose  a  double  tax  thereon  can  be  gathered 
from  the  statute.  On  the  contrary  it  aims  to  avoid  double 
taxation.  Such  was  the  construction  given  it  in  the  Income 
Tax  Cases,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164, 
where  it  is  said:  "By  the  present  law  it  is  quite  clear  that 
personal  property  taxation  for  all  practical  purposes  becomes 
a  thing  of  the  past.'^  Page  505.  It  became  a  thing  of  the 
past  from  the  time  of  the  inception  of  the  Income  Tax  Law 
and  not  from  one  year  thereafter.  As  stated  in  the  former 
opinion,  it  is  the  period  of  time  for  which  each  tax  is  paid 
that  is  made  the  basis  of  the  right  to  offset,  and  not  the  time 
when  the  income  tax  becomes  due. 

The  construction  given  laws  by  administrative  depart- 
ments is  certainly  entitled  to  weight — especially  when  long 
acquiesced  in.  But  a  practically  contemporaneous  construc- 
tion of  an  administrative  department  cannot  be  successfully 
invoked  to  override  a  plain  meaning  of  the  statute.  The  in- 
convenience alluded  to  is  more  fanciful  than  real,  as  the  tax 
receipt  itself  gives  the  right  to  offset,  and  that  the  taxpayer 
must  produce.  The  conclusion  reached  in  the  former  opin- 
ion is  adhered  to. 

WiNSLOw,  C.  J.,  and  Siebeckeb,  J.,  dissent 

Barnes,  J.  (disserdin/j) ,  When  this  case  was  first  de- 
cided I  intended  to  state  my  reasons  for  dissenting,  but  pres- 
sure from  other  work  was  so  great  that  I  did  not  do  so.  I 
take  this  occasion  to  state  my  views. 

I  think  the  word  "income"  as  used  in  the  constitutional 
amendment  and  in  the  statute  refers  to  net  earnings  or  profits 
rather  than  to  gross  receipts,  and  that  it  does  not  include 
capital  which  is  taxable  under  the  uniformity  rule.  If  a 
manufacturing  company  sells  goods  to  the  amount  of  $100,000 
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in  a  year  for  cash,  its  gross  receipts  amount  to  this  sum,  but 
we  do  not  ordinarily  understand  that  this  sum  is  income  if  it 
has  cost  the  company  $105,000  to  manufacture  and  market 
the  goods  which  produced  the  return.  It  will  hardly  do  to 
say  the  illustration  is  not  pat  because  no  distribution  is  ordi- 
narily made  of  gross  receipts.  If  the  money  is  not  taxable 
as  income  in  the  hands  of  the  corporation,  I  fail  to  see  how 
it  could  become  income  in  the  hands  of  the , stockholders  by 
turning  it  over  to  them.  If  the  property  of  a  corporation 
consists  of  a  building  and  the  grounds  on  which  it  stands, 
that  property  represents  the  capital  of  the  company  regard- 
less of  the  amount  of  outstanding  stock.  The  stock  simply 
evidences  ownership  of  a  fractional  part  of  the  capital  and 
other  assets  of  the  company.  Its  actual  value  may  differ 
widely  from  its  face  value.  If  the  capital  is  converted  to 
cash,  the  proceeds  is  still  capital,  and  if  the  money  is  distrib- 
uted among  the  stockholders  it  is  a  distribution  of  capital. 
The  certificates  of  stock,  which  had  a  value  before  the  dis- 
tribution, cease  to  Iiave  any.  They  have  simply  been  con- 
verted into  another  species  of  property.  Now  if  the  legis- 
lature can  declare  the  dividend  so  received  income,  it  may 
also  declare  that  the  proceeds  derived  by  an  individual  from 
the  sale  of  a  farm  or  a  house  and  lot  or  any  other  species  of 
property  is  income.  This  would  amount  to  a  tax  on  transfers 
of  property  instead  of  a  tax  on  profits.  Income  does  not 
mean  one  thing  where  a  corporation  is  involved  and  another 
where  an  individual  is  affected.  A  corporation  the  1st  of 
January  in  any  year  may  own  a  large  quantity  of  standing 
timber.  It  may  cut  $50,000  worth  of  such  timber  and  make 
a  profit  of  $10,000  on  its  operations  over  and  above  the  value 
of  the  timber  standing.  According  to  the  idea  of  the  court, 
the  entire  $60,000  if  distributed  is  income  to  the  stockholder. 
I  think  only  $10,000  is  income,  because  that  represents  the 
profits  made  from  capital.  The  removal  of  $50,000  worth 
of  timber  depreciated  the  capital  of  the  corporation  and  the 
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actual  value  of  the  outstanding  stock  to  just  that  extent. 
The  property  of  the  stockholder  has  not  been  augmented  by 
the  transaction  beyond  his  share  of  the  profits  actually  made. 
The  form  only  has  been  changed.  Every  dollar  he  receives 
in  cash  on  a  distribution  of  capital  assets  diminishes  his  in- 
vestment in  the  corporation  correspondingly.  I  confess  I 
am  unable  to  see  any  difference  in  principle  between  the  dis- 
tribution of  capital  assets  among  stockholders  and  the  pay- 
ment or  partial  payment  of  a  note  to  an  individuaL  If  the 
payment  on  the  principal  is  not  income  in  the  case  of  an  in- 
dividual, the  capital  of  a  corporation  which  may  be  distrib- 
uted is  not  income.  Neither  do  I  see  how  it  can  be  said  that 
where  a  corporation  has  reduced  part  of  its  capital  assets 
from  one  form  to  another  the  property  acquired  in  the  ex- 
change is  income  where  there  is  no  increase  in  assets.  If  it 
is  not  income  in  the  hands  of  the  corporation,  by  what  species 
of  jugglery  does  it  become  such  by  transferring  it  to  the 
stockholder?  As  to  him  the  transaction  amounts  to  taking 
wheat  to  the  market  and  selling  it  and  bringing  home  the 
money  received.  The  ore  in  the  Pewabic  mine  was  a  capital 
asset  having  a  determinable  tonnage  value.  Any  profit  made 
in  the  process  of  mining  and  marketing  the  ore  was  income. 
But  I  think  the  value  of  the  ore  in  the  mine  was  not  income. 
The  capital  assets  of  the  corporation  were  reduced  to  the  ex- 
tent of  the  value  of  that  ore  by  taking  it  out.  When  the 
money  received  was  distributed,  the  stockholders  had  money 
in  lieu  of  an  individed  interest  in  a  quantity  of  iron  ore  equal 
in  value  to  the  money  received. 

The  statute,  sec.  1087m — 2,  sub.  2,  defines  income  as 
including  ''aK  dividends''  or  profits  derived  from  stock. 
Whether  where  the  property  of  a  corporation  is  sold  and  dis- 
tributed among  the  stockholders  the  capital  so  distributed  can 
be  correctly  called  a  dividend,  is  not  very  material  The  con- 
stitution allows  a  tax  to  be  assessed  on  incomes.  The  word 
"income"  must  be  taken  in  the  sense  in  which  it  was  gener-; 
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ally  tmderstood  when  the  amendment  was  adopted,  and  the 
legislature  cannot,  under  the  guise  of  attempted  definition, 
proceed  to  tax  something  as  income  which  was  not  such  in 
fact.  Income  Tax  Cases,  148  Wis.  466,  612,  134  N.  W. 
673,  136  N.  W.  164. 

Aj3  I  understand  the  opinion,  it  is  conceded  that  if  the 
technical  meaning  of  the  word  "income"  be  taken,  a  distribu- 
tion of  capital  assets  does  not  constitute  income.  But  it  is 
said  that  the  word  should  be  given  its  "general  and  usual 
meaning,"  and  that  ordinary  dividends  of  going  corporations 
have,  in  the  common  acceptation  of  the  term,  been  regarded 
as  income  whether  declared  from  capital  or  profits. 

It  is  true  that  the  word  "income"  is  sometimes  used  as 
meaning  gross  income  or  gross  receipts  instead  of  net  receipts 
or  profits.  But  I  think  it  is  ordinarily  used  and  understood 
as  being  synonymous  with  gain  or  profit,  and  such  is  the 
meaning  of  the  word  as  understood  by  economists  who  have 
written  on  income  taxation  and  economics.  Seligman,  In- 
come Tax,  §  5 ;  McCullough,  Prin.  of  Pol.  Econ.  ch.  7,  p.  630. 

If  the  idea  of  the  Income  Tax  Law  as  set  forth  in  the  In- 
come  Tax  Gases,  148  Wis.  456,  505,  134  N.  W.  673,  136  K 
W.  164,  be  correct,  the  purpose  was  to  distribute  the  burden 
according  to  ability  to  pay.  There  is  no  relation  whatever 
between  gross  income  and  ability  to  pay.  Imposing  an  in- 
come tax  on  gross  income  or  receipts  might  be  justified  on 
the  ground  of  overruling  necessity  if  the  state  were  in  dire 
straits,  but  could  be  justified  on  no  other  ground.  As  a  mat- 
ter of  fact  the  legislature  has  not  pretended  to  tax  gross  in- 
come unless  it  has  done  so  in  the  case  of  corporate  dividends 
which  are  declared  to  distribute  the  capital  of  the  corpora- 
tion. Nearly  all  corporate  dividends  are  declared  to  dis- 
tribute profits  or  net  earnings,  and  of  course  in  such  a  case 
they  are  taxable.  I  cannot  agree  that  the  distribution  of 
capital  assets  is  generally  regarded  as  income.  Herein  arises 
an  interesting  question.     Can  the  gross  income  of  one  tax- 
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payer  be  taxed  and  only  the  net  income  of  another  ?  The  tax 
may  be  graduated  and  progressive,  but  does  the  rule  of  uni- 
formity apply  so  that  the  legislature  must  tax  either  gross 
incomes  or  else  net  incomes  ?  Art.  VIII,  sec  1,  of  the  consti- 
tution now  provides : 

*^The  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  as  the  legislature  shall  prescribe. 
Taxes  may  also  be  imposed  on  incomes,  privileges  and  occu- 
pations, which  taxes  may  be  graduated  and  progressive,  and 
reasonable  exemptions  may  be  provided." 

In  my  view  of  the  law  a  decision  of  the  question  is  not  es- 
sential to  a  decision  of  the  present  case.  It  may  not  be  out 
of  place  to  remark  that  in  a  brief  recently  tiled  in  another 
case  in  this  court,  the  attorney  general  has  taken  the  position 
that  the  rule  of  uniformity  applies  to  income  taxes,  except 
that  they  may  be  graduated  and  progressive. 

Under  none  of  the  definitions  of  income  could  the  money 
derived  from  the  sale  of  ore  be  considered  income  while  in 
the  hands  of  the  Pewabic  Company,  unless  it  can  be  said  that 
the  change  of  one  form  of  corporate  assets  into  another  cre- 
ates income.  This  does  not  jeem  reasonable.  What  is  capi- 
tal in  the  hands  of  the  company  does  not  become  profit  be- 
cause the  company  distributes  it  among  its  owners. 

I  agree  that  the  word  "income''  as  used  in  the  constitution 
should  not  be  given  a  narrow  or  technical  construction.  I 
think,  however,  that  it  does  not  mean  gross  income  or  gross 
receipts,  but  does  mean  net  income  or  profits.  Unless  it  be 
given  the  first  meaning,  I  do  not  see  how  the  dividend  re- 
ceived by  the  plaintiif  in  this  case  was  taxable. 

It  is,  of  course,  easier  to  tax  gross  income  than  it  is  to  tax 
net  receipts  or  profits,  but  this  is  hardly  a  substantial  reason 
for  saying  that  the  legislature  must  have  intended  or  was  even 
authorized  to  tax  the  species  of  property  which  it  is  easiest 
to  reach.  It  is  much  easier  to  ascertain  the  gross  income  of 
a  mercantile  or  manufacturing  company  than  it  is  the  net 
income,  but  still  only  the  net  income  is  in  fact  taxed. 
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Skui^hus^  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

December  12,  WI4— January  12,  1915. 

Criminal  law:  Assault  with  intent  to  commit  rape, 

1.  A  person  Is  not  guilty  of  an  assault  with  intent  to  commit  rape 

unless,  at  the  time  he  made  the  assault  or  at  some  time  during 
its  continuance,  he  purposed  violating  the  woman  forcibly  and 
against  her  will.  If  he  so  purposed,  it  matters  not  that  fear  of 
detection  and  the  consequences  of  his  act,  or  the  manner  and 
degree  of  resistance,  caused  him  to  desist. 

2.  A  purpose  to  overcome  resistance  is  essential  to  the  offense,  but  if 

the  woman  does  not  at  any  time  consent  it  is  not  essential  that 
she  resist  unto  death,  or  continue  her  physical  resistance  in  face 
of  reasonably  supposed  imminent  peril  of  great  bodily  harm,  or 
controlling  terror. 

3.  Although  in  this  case  the  accused  desisted  from  the  assault  as 

soon  as  outcry  was  made,  a  verdict  finding  him  guilty  of  an  as- 
sault with  intent  to  commit  rape  was  warranted  by  the  evidence. 

Errob  to  review  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  E.  Kay  Stevens,  Judge.     Affirmed. 

Plaintiff  was,  in  due  form,  convicted  of  the  crime  of  as- 
sault with  intent  to  commit  the  crime  of  rape.  The  alleged 
event  occurred  at  Eau  Claire,  Wisconsin,  in  the  daytime  of 
August  13,  1913,  and  in  the  dining  room  of  the  woman's 
home.  He  was  thirty-five  years  of  age,  a  man  of  family,  and 
a  resident  business  man  of  Eleva,  Wisconsin.  She  was  a  mar- 
ried woman  twenty-two  years  of  age,  rather  large  and  strong. 
The  night  before  he  lodged  with  a  friend  at  a  well  known 
hotel  in  the  city.  In  the  morning  he  paid  his  bill  and  started 
out  to  make  calls,  ostensibly,  for  the  purpose  of  soliciting  en- 
listments in  what  he  called  his  "Household  Insurance  Club." 
Somewhere  around  10  o'clock  in  the  forenoon  he  brought  up 
at  the  house  of  a  neighbor  of  the  assaulted  party,  which  he 
entered  without  leave,  and  commenced  plying  his  ostensible 
trade.  The  lady  of  the  house  was  alone.  He  represented 
himself  as  Dr.  Nicolaysen  and  said  he  was  connected  with  a 
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firm  of  prominent  doctors  of  the  city.  Without  inducing  the 
lady  to  join  his  club  or  being  permitted  to  proceed  far  into 
the  house  or  discuss  his  pretended  business,  he  departed  and 
soon  called  at  the  near-by  house  in  question.  He  entered  the 
house,  without  leave,  and  found  the  lady  thereof  apparently 
alone.  He  made  known  his  pretended  business,  as  before, 
and  repeated  his  misrepresentations,  adding  that  some  300 
Eau  Claire  ladies  were  going  into  his  scheme,  that  the  neigh- 
bor first  called  upon  had  joined,  and  he  had  given  her  a  thor- 
ough examination.  In  the  meantime  he  satisfied  himself  by 
inquiries  that  the  woman  was,  in  fact,  alone.  The  house  was 
on  a  much  traveled  street,  was  near  thereto,  was  with  open 
doors,  and  but  a  few  feet  from  the  house  he  first  entered. 
He  suggested  taking  the  woman's  measurement,  and  such 
suggestion  not  being  met  with  favor,  followed  it  by  declaring 
he  would  do  so.  Upon  that  he  advanced  towards  her  with  a 
cord  in  his  hands,  grabbed  her,  attempted  to  take  suggestive 
liberties  with  her  person,  commanded  her  to  come  into  the 
bedroom,  and  forced  her  nine  feet  in  that  direction.  They 
struggled  some  three  minutes,  resulting  in  his  getting  inside 
the  bedroom  and  trying  to  pull  her  in.  Thereupon,  despair- 
ing of  breaking  his  hold  by  pulling,  or  otherwise  making 
him  desist,  she  struck  him  and  screamed.  He  did  not  desist 
inunediately  upon  being  struck  but  did  and  ran  away  when 
she  screamed.  In  a  few  moments  she  went  to  the  neighbor's 
house  aforesaid  and  made  complaint  of  the  attempted  viola- 
tion of  hor  person.  The  accused  was  an  entire  stranger  to 
the  woman  and  to  people  generally  in  the  neighborhood. 
During  the  contest  aforesaid  neither  the  woman's  hair  nor 
her  clothing  was  disarranged  in  any  way  nor,  while  the  as- 
sault was  in  progress,  did  evidence  of  anything  unusual  oc- 
curring attract  attention  of  neighl)ors  or  passers  by,  except 
the  woman  next  door  heard  one  shriek.  Soon  thereafter  the 
assaulted  called  and  appeared  to  be  normal  in  every  respect, 
except  she  was  much  agitated  and  crying.     She  said  the  ac- 
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cused  wanted  to  go  into  the  bedroom  with  her  and  she  struck 
him,  and  then  he  took  his  hat  and  went  away  and  that  was 
the  last  she  saw  of  him. 

After  the  accused  was  arrested  he  freely  and  correctly 
stated  his  residence,  age,  and  business.  He  said  he  was  ac- 
customed to  visit  Eau  Claire  once  in  a  while,  and  that  he  had 
no  remembrance  of  having  assaulted  the  woman.  He  de- 
nied the  charge.  The  cause  was  submitted  to  the  jury  re- 
sulting in  a  verdict  of  guilty  as  charged,  and  judgment  was 
rendered  thereon. 

For  the  plaintiff  in  error  there  was  a  brief  by  Larson  & 
CHlbertson  and  3.  O.  Oilman,  and  oral  argument  by  /.  0.  Oilr 
berison. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  J»  E.  Messerschmidtj  assistant  attorney  general, 
attorneys,  and  Fred  Arnold,  district  attorney  of  Eau  Claire 
county,  of  counsel,  and  oral  argument  by  Mr.  Messerschmidtj 

Marsh  ATX,  J.  The  jury  and  the  trial  judge  saw  the  par- 
ticipants in  the  event  which  resulted  in  the  accused  being  put 
upon  his  trial  for  the  serious  offense  of  which  he  was  con- 
victed. Seeing  the  person  assaulted  and  hearing  her  testify, 
and  observing  the  accused  during  the  trial,  though  he  did  not 
testify,  might  properly  have  had  a  very  efficient  influence  in 
producing  the  decision  complained  of.  Presumptions  in 
that  regard  are  to  be  considered  in  support  thereof,  in  addi- 
tion to  all  reasonable  inferences  from  the  evidence,  found  in 
the  record. 

True,  notwithstanding  the  conduct  of  the  accused  was 
highly  reprehensible  from  any  point  of  view,  and  he  deserved 
severe  punishment  therefor,  he  did  not  commit  the  crime  for 
which  he  was  convicted,  unless  at  the  time  he  made  the  as- 
sault, or  at  some  time  during  its  continuance,  he  purposed, 
violating  the  woman,  as  charged,  forcibly  and  against  her 
will.     If  he  did,  it  matters  not,  that  fear  of  detection  and  the 
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consequences  of  his  act,  or  the  manner  and  degree  of  resist- 
ance, caused  hina  to  desist.  While  in  a  case  of  this  sort  the 
conduct  of  the  assaulted  party  as  regards  self-defense  is  very 
strict  in  favor  of  the  idea  that  some  offense,  if  any,  less  than 
the  highest  was  attempted  or  perpetrated,  it  must  not  be  lost 
sight  of  that  it  is  consent  by  the  assaulted  party,  however 
reluctantly  given,  and  a  purpose  to  secure  Consent,  regardless 
of  the  means  used  to  accomplish  it,  which  robs  the  act  of  the 
vital  element  of  the  highest  offense  which  can  be  committed 
upon  womanhood, — ^not  submission  or  purpose  to  secure  sub- 
mission. There  may  be,  under  some  circumstances,  the  lat- 
ter or  a  purpose  of  securing  it,  and  utter  absence  of  consent 
on  the  one  side  and  determination  to  conquer  the  will  as  well 
as  the  body  on  the  other,  characterize  the  event. 

The  evidence  in  this  case  must  be  viewed  in  the  light  of 
the  foregoing.  Conditioned  that  there  be  no  consent,  a  wo- 
man is  not  compelled,  In  her  self-defense,  to  resist  unto  death, 
or  continue  to  physically  resist  in  face  of  reasonably  supposed 
imminent  peril  of  gTcat  bodily  harm,  or  controlling  terror, — 
to  avoid  being  socially  convicted,  and  open  to  be  efficiently 
charged  before  the  law,  of  being  guilty  of  the  highly  immoral 
offense  requiring  only  consent,  though  reluctantly  given. 

The  maxim,  "There  is  reason  in  all  things"  applies  in  this 
field  as  well  as  in  any  other,  and  enters  into  the  rule  stated 
with  misleading  omission  of  any  explanation  that  resistance 
to  the  uttermost,  both  mental  and  physical,  and  executed  pur- 
pose to  overcome  such  resistance,  is  essential  to  the  offense 
of  rape,  and  assault  with  such  purpose  is  essential  to  the  neces- 
sary pre(*cdent  offense. 

Regardless  of  the  moral  aspects  of  the  matter,  there  is  no 
middle  groimd  in  the  law  between  the  highest  offense  upon 
woman,  including  the  essential  precedent  offense,  and  that 
where  both  parties  are  to  be  treated  as  participants  in  violat- 
ing the  law  and  candidates  for  punishment  by  the  law,  and 
by  social  condemnation  where  the  penalties  to  woman  are 
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quite  as  severe  as  those  prescribed  by  statute.  Therefore^ 
while  the  duty  of  self-defense  and  the  essentials  of  its  efficient 
performance  are  very  great,  as  has  been  stated,  the  dividing 
line  being  between  consent  and  submission  with  criminal  par- 
ticipation on  one  side  and  entire  absence  of  it  and  abhor- 
rence of  the  act  by  one  party,  on  the  other,  the  real  fact  of 
the  matter  is  often  one  of  extreme  difficulty  to  determine,  es- 
pecially in  a  case  where,  as  here,  it  is  not  claimed  that  the 
intended  offense  proceeded  beyond  a  preliminary  assault. 
The  ultimate  must  be  read  out  of  inferences  arising  circum- 
stantially. To  do  that  is  peculiarly  a  jury  function.  It 
would  take  an  extreme  case  to  impeach  the  result  reached, 
especially  when  approved  by  the-  trial  judge. 

Where  a  jury  faces  a  situation  characterized  by  a  hostile 
assault  having  been  unquestionably  committed,  as  in  this 
case,  and,  especially,  by  an  utter  stranger  of  intelligence  and 
middle  age,  upon  a  young  married  woman,  alone  and  in  the 
ordinary  performance  of  her  domestic  duties,  they  cannot  be 
expected  to  draw  any  very  fine  line  in  respect  to  whethjgr  the 
assaulter  purposed  forcibly  conquering  .and  securing  submis- 
sion or  only  of  obtaining  consent.  To  reason  that,  where  a 
person  circumstanced  as  the  accused  was,  goes  as  far  as  he 
did,  the  probabilities  are  all  in  favor  of  the  view  that  he  in- 
tended full  accomplishment,  regardless  of  opposition,  not- 
withstanding he  was  aroused  to  a  full  sense  of  his  danger  by 
an  outcry  liable  to  bring  assistance  to  his  victim,  is  logical 
and  certainly  permissible. 

The  conduct  of  the  accused  may  well  be  viewed  as  conclu- 
sively negativing  any  purpose  other  than  to  have  carnal 
knowledge  of  the  body  of  the  woman  regardless  of  opposition 
from  her.  That  he  desisted  as  soon  as  an  outcry  was  made, 
is  evidentiary  to  the  contrary,  but  not,  necessarily,  of  suffi- 
cient weight  to  create  a  reasonable  doubt  as  to  what  his  real 
purpose  was  and  that  he  was  so  recalled  to  the  peril  at  his 
situation.     It  may  be  conceded  that,  for  the  time  being,  the 
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accused  was  so  mentally  perverted  and  so  controlled  by  his 
mere  animal  nature  that  he  was  deaf  to  the  consequences  of 
his  act)  unless  he  was  actually  insane,  of  which  there  is  no 
proof;  but  that  affords  him  no  excuse. 

We  have  thus  written  at  considerable  length  because  of 
the  earnestness  with  which  counsel  contended  that  the  cir^ 
cumstances  characterizing  the  occurrence  in  question  leave,  so 
clearly,  a  reasonable  doubt  as  to  the  purpose  of  the  accused, 
that  the  jury  was  not  warranted  in  finding  him  guilty  of 
more  than  the  offense  of  assault.  We  have  purposed  in  de- 
ciding the  case,  to  make  such  full  response  to  such  contention 
as  to  indicate  that  it  has  been  carefully  considered  in  all  its 
aspects. 

While  the  foregoing  has  been  primarily  addressed  to  the 
contention  that  there  is  no  sound  basis  in  the  evidence  for  the 
verdict,  it  covers,  sufficiently,  all  points  suggested  in  respect 
to  instructions  and  refusals  to  instruct 

By  the  Court. — The  judgment  is  afiirmed. 


Dallmann,  Appellant,  vs.  Dallmann,  Respondent. 

Octoler  7, 1914— February  9,  1915. 

Statutes:  Construction:  Repeal:  Amendment:  Retroactive  effect:  DiF- 
vorce:  Interlocutory  judgment:  Remarriage  hefore  final  judg- 
ment: Validity. 

1.  A  later  statute  which  amends  a  former  statute  to  read  as  in  the 

later  statute  indicated  continues  in  force  all  the  provisions  of 
the  former  statute  found  in  the  later  one. 

2.  An  amendatory  statute  will  not  be  construed  as  retroactive  or  as 

applying  to  prior  facts  or  transactions,  or  to  pending  proceed- 
ings, unless  a  contrary  intention  is  expressly  stated  or  neces- 
sarily implied. 

3.  An  interlocutory  judgment  of  divorce  entered  pursuant  to  ch.  323, 

Laws  of  1909  (see.  2360Ac),  upon  which  final  judgment  could  not 
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be  entered  before  the  expiration  of  one  year  from  its  date,  was 
not  so  affected  by  the  subsequent  enactment  of  eh.  289,  Laws  of 
1911,  that  it  thereby  became  a  final  decree;  it  being  plainly  the 
legislative  Intent  that  Interlocutory  Judgments  entered  pursuant 
to  the  statute  of  1909  must  proceed  to  completion  by  final  Judg- 
ment under  that  statute.  [Whether  the  legislature  could  make 
final  a  decree  which  was  theretofore  interlocutory  only,  is  not 
decided.] 

4.  Nor  was  the  restriction  on  remarriage  contained  in  the  act  of  1909 

(whereby  it  was  made  unlawful  for  any  party  to  the  action  to 
marry  again  until  the  final  Judgment  was  entered)  repealed  or 
abrogated  by  the  act  of  1911,  which  forbade  such  remarriage  un- 
til the  end  of  one  year  from  the  final  Judgment. 

5.  When,  therefore,  a  party  to  an  action  in  which  the  interlocutory 

Judgment  of  divorce  was  entered  before  the  enactment  of  the 
statute  of  1911,  married  again  before  entry  of  the  final  Judgment, 
such  marriage  was  unlawful  and  might  be  annulled  under 
sub.  (3),  sec.  2351,  Stats. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  F.  C.  Eschweilee,  Circuit  Judge.     Beversed, 

James  D,  Foley,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Buhin  £  Zabel, 
attorneys,  and  Sol.  «7.  Weil,  of  counsel,  and  oral  argument  by 
Mr.  Weil, 

The  following  opinion  was  filed  October  27,  1914: 

Timlin,  J.  The  plaintiff  brought  this  action  for  annul- 
ment of  a  marriage  alleged  to  have  taken  place  on  February 
13,  1912,  in  the  city  of  Milwaukee.  Tlie  defendant  had  on 
August  6,  1903,  married  one  William  Vielbaum  at  Milwau- 
kee, and  on  July  28,  1910,  began  an  action  for  divorce  against 
the  latter,  in  which  action  an  interlocutory  judgment  of  di- 
vorce was  entered  on  October  28,  1910,  and  a  final  judgment 
thereon  on  March  11,  1913.  A  demurrer  to  the  complaint 
was  sustained,  and  from  that  ruling  the  plaintiff  appeals. 

By  sub.  (3)  of  sec.  2351,  Stats.,  it  is  ground  for  annul- 
ment of  a  marriage  that  at  the  time  of  contracting  the  mar- 
riage the  man  had  a  wife  living  or  the  woman  had  a  husband 
Vol.  159  —  31 
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living.  Prior  to  the  enactment  of  ch.  323,  Laws  of  1909,  the 
subject  of  divorce  was  regulated  by  ch.  109,  sees.  2348  to 
2376,  Stats.  1898,  which  with  the  annotations  and  court  rules 
f oimd  in  that  edition  of  the  statutes  gives  a  very  fair  general 
idea  of  the  divorce  laws  of  this  state  as  then  in  force.  These 
last  came  to  us  in  the  infancy  of  our  existence  as  a  state  from 
some  of  the  older  states  and  represented  a  vast  amount  of 
learning  and  experience  on  this  subject,  stretching  back  more 
than  two  centuries.  Ch.  323,  Laws  of  1909,  attempted  ex- 
tensive innovations  in  these  laws  and  repealed  sees.  2349, 
2350,  2351,  2353,  2354,  2355,  2359,  and  2360;  amended  to 
read  as  there  set  forth  sees.  2330,  2362,  2866,  2370,  2371, 
and  2373;  and  added  nineteen  new  sections  numbered  and 
designated  according  to  the  curious  style  then  and  now  pre- 
vailing, sees.  2351,  2353,  2354,  2355,  2360,  2360/,  2360gr, 
23Q0h,  2360A^1,  2360A— 2,  2360A— 3,  2360A— 4,  2360^ 
2360;,  2360fc,  2360Z,  2360n,  2360r,  2360s.  We  are  here  con- 
cerned with  sec.  2360fr,  which  required,  in  all  actions  to  af- 
firm or  annul  a  marriage,  or  for  divorce,  in  which  it  was  de- 
termined by  verdict  or  findings  that  the  marriage  be  annulled 
or  the  divorce  granted,  an  interlocutory  judgment  which 
should  fully  determine  the  rights  of  the  parties,  provide  for 
alimony  and  the  maintenance  of  children,  etc.,  and  determine 
the  status  of  the  parties.  But  the  determination  of  status 
should  not  he  effective,  except  for  the  purpose  of  an  appeal  to 
review  the  sarnej  until  after  one  year  from  the  date  when  such 
interlocutory  decree  was  entered.  One  year  was  given  from 
the  date  of  the  last  revision  or  modification  of  such  inter- 
locutory judgment  in  which  to  appeal.  At  the  expiration  of 
one  year  from  the  entry  or  from  the  last  modification  or  re- 
vision of  such  interlocutory  judgment,  if  it  had  not  been  re- 
versed or  modified  on  appeal,  and  if  the  court  on  its  own  mo- 
tion, or  on  motion  of  either  party,  had  not  ordered  otherwise, 
final  judgment  might  be  entered  on  said  interlocutory  judg- 
ment, and  this  judgment  so  entered  should  be  final,  conclusive, 
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and  nonappealable,  and  subject  to  modification  only  with  ref- 
erence to  alimony  and  the  care  and  support  of  children. 
Sub.  2  of  said  sec.  2330  read: 

"It  shall  not  be  lawful  for  any  person,  who  is  a  party  to  an 
action  for  divorce  from  the  bonds  of  matrimony,  in  any  court 
of  this  state,  to  marry  again  until  the  final  judgment  of  di- 
vorce is  entered;  and  the  marriage  of  any  such  person  sol- 
emnized before  the  entry  of  the  final  judgment  of  divorce 
shall  be  null  and  void/' 

By  ch.  239,  Laws  of  1911,  which  went  into  effect  June  5, 
1911,  sees.  2360i,  2360Z,  23Y4,  and  sub.  3  of  sec.  2330  of  the 
said  act  of  1909  and  sec.  3041  of  the  Statutes  of  1898  were 
repealed. 

Sub.  2  of  sec.  2330  above  quoted  was  amended  to  read : 

"It  shall  not  be  lawful  for  any  person,  who  is  a  party  to  an 
action  for  divorce  from  the  bonds  of  matrimony,  in  any  court 
in  this  state,  to  marry  again  until  one  year  after  judgment  of 
divorce  is  entered,  and  the  marriage  of  any  such  person  sol- 
emnized before  the  expiration  of  one  year  from  the  date  of 
the  entry  of  judgment  of  divorce  shall  be  null  and  void." 

There  was  also  by  this  act  of  1911  added  to  the  statutes 
two  new  sections  numbered  2374  and  3041..  The  first  of  these 
provided  that  where  a  judgment  of  divorce  from  the  bonds  of 
matrimony  is  granted  it  shall  not  be  effective,  so  far  as  it 
determines  the  status  of  the  parties,  except  for  the  purpose 
of  an  appeal,  for  one  year.  During  this  year  the  court  giv- 
ing the  same  may  vacate  the  judgment,  which  act  shall  re- 
store the  parties  to  their  marital  rights.  The  time  of  appeal 
from  the  judgment  is  limited  to  one  year,  from  an  order  mod- 
ifying or  revising  it  to  six  months,  and  at  the  end  of  a  year, 
no  appeal  having  been  taken  and  no  modification  or  revision 
made,  the  judgment  becomes  final  and  conclusive  without  fur- 
ther proceedings.  This  act  is  in  language  and  form  of  ex- 
pression present  and  prospective  and  contains  no  retroactive 
words.     It  contains  no  saving  or  other  clauses  relating  to 
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pending  cases.  There  is  no  express  repeal  of  sub.  2  of  sec 
2330,  Laws  of  1909,  above  quoted,  but  it  is  amended  so  as  to 
read  as  above  quoted. 

Counsel  for  respondent,  looking  at  the  case  from  the  view- 
point of  defendant's  interest  and  beginning  with  the  act  of 
1911,  has  convinced  himself  and  seeks  to  convince  this  court 
that  the  interlocutory  judgment  of  October  28,  1910,  was  so 
affected  by  the  statute  which  went  into  force  on  June  5,  1911, 
that  the  interlocutory  decree  became  thereby  a  final  decree; 
or  the  restriction  on  remarriage  contained  in  the  act  of  1909 
was  thereby  abrogated.  In  order  to  obtain  a  correct  view  of 
the  question  so  presented  we  must  approach  it  also  from  the 
viewpoint  of  public  interest  and  from  the  right  end  and  as- 
certain the  conditions  existing  upon  which  the  amendment  or 
repeal  of  1911  operated.  The  defendant  was  married  to 
Vielbaum  in  1903  and  in  consequence  of  this  could  not  con- 
tract another  valid  marriage  while  he  was  living  unless  di- 
vorced from  him.  Sec.  2330,  sub,  1;  sec.  2351,  sub.  (3). 
These  statutes  were  in  force  all  the  time  from  1903  and  are 
now  in  force.  So  one  aspect  of  the  question  must  be  whether 
the  defendant  was  divorced  from  Vielbaum  at  the  time  of  her 
marriage  to  plaintiff.  Manifestly  she  was  not  unless  the  in- 
terlocutory decree  entered  on  October  28,  1910,  had  that  ef- 
fect. It  did  not  purport  to  have  that  effect  and  was  not  so 
intended,  and,  if  tliat  effect  be  given  it,  it  must  be  by  force 
of  what  the  legislature  did  in  1911. 

Grouping  cognate  provisions  we  have: 

*'Such  judgment  shall  also  determine  the  status  of  the  par- 
ties to  such  action,  but  such  determination  of  the  status  of 
the  parties  shall  not  be  effective,  except  for  the  purposes  of 
an  appeal  to  review  the  same,  until  after  one  year  from  the 
date  when  such  interlocutory  decree  was  entered."  Sub.  2, 
sec.  2360A;  (ch.  323,  Laws  of  1909). 

*^At  the  expiration  of  one  year  from  the  entry  .  .  .  the 
final  judgment  may  be  entered.  .  .  . 

"It  shall  not  be  lawful  for  any  person  who  is  a  party  to  an 
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action  for  divorce  ...  to  marry  again  until  the  final  judg- 
ment of  divorce  is  entered."     Sec.  2360Z  and  sub.  2,  sec.  2330. 

It  seems  to  be  clear  that  under  these  statutes  the  defendant 
could  only  be  relieved  from  the  legal  impediment  created  by 
her  first  marriage  by  a  divorce  which  had  the  legal  eflFect  of 
removing  the  impediment.  Such  divorce  she  had  not  obtained 
at  the  time  of  the  man-iage  in  question.  Under  the  law  of 
1909  a  final  judgment  was  required  in  order  to  have  that  ef- 
fect She  would  only  be  free  to  marry  again  after  final  judg- 
ment imder  that  act.  The  statute  of  1911  did  not  expressly 
purport  to  change  the  effect  of  this  interlocutory  decree  or 
to  make  final  what  was  theretofore  interlocutory  merely. 
^^^lether  the  legislature  could  do  so  is  an  interesting  question 
not  involved  in  this  case. 

We  have  in  this  state  the  usual  constitutional  division  of 
governmental  powers  and  in  addition  an  express  provision  for- 
bidding the  legislature  to  grant  divorces.  Sec.  24,  art.  IV, 
Const. ;  Wis.  Tel.  Co.  v.  Krueger,  115  Wis.  150,  90  N.  W. 
458 ;  Sturgis  v.  Hull  48  Vt.  302 ;  and  Cooley,  Const.  Lim. 
(7th  ed.)  p.  127.  That  question  does  not  arise  here  because 
the  legislature  has  not  attempted  to  make  the  interlocutory  de- 
cree final.  If  any  such  effect  could  be  given  to  the  statute  of 
1911  it  must  be  an  incidental  and  unintended  effect.  Set- 
tled rules  forbid  giving  to  the  language  of  amendatory  statr 
utes  such  effect.  Authorities  and  cases  infra.  If,  on  the 
other  hand,  we  seek  to  support  the  ruling  below  upon  the  argu- 
ment that  the  legislative  restriction  against  remarriage  found 
in  the  statute  of  1909  was  repealed  by  the  statute  of  1911, 
we  encounter  insuperable  difficulties. 

In  the  first  place,  if  such  restriction  were  repealed  this 
repeal  would  not  alone  give  a  right  to  marry  to  one  who  had 
a  husband  living  from  whom  she  was  not  divorced,  because 
the  statutes  above  referred  to  forbade  such  marriage.  In  the 
next  place,  the  act  of  1911  did  not  repeal  the  restriction  con- 
tained in  the  act  of  1909.     It  has  long  been  the  settled  law 
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of  this  state  that  a  later  statute  which  amends  a  former  stat- 
ute to  read  as  in  the  later  statute  indicated  continues  in  force 
all  the  provisions  of  the  former  statute  found  in  the  later 
statute.  This  as  said^  in  Jvlien  v.  Model  B.,  L.  &  J.  Aaso. 
116  Wis.  Y9,  90,  92  N.  W.  561,  is  common  law  although  em- 
bodied, so  far  as  relates  to  the  revised  statutes,  in  sec.  4986, 
Stats.  1898. 

In  Black  on  Interpretation  of  Laws  (2d  ed.)  sec  168, 
p.  579,  the  rule  is  stated  as  follows : 

"Where  an  amendment  is  made  by  declaring  that  the  origi- 
nal statute  'shall  be  amended  so  as  to  read  as  follows,'  retain- 
ing part  of  the  original  statute  and  incorporating  therein  new 
provisions,  the  effect  is  not  to  repeal,  and  then  re-enact,  the 
part  retained,  but  such  part  remains  in  force  as  from  the  time 
of  the  original  enactment,  while  the  new  provisions  become 
operative  at  the  time  the  amendatory  act  goes  into  effect,  and 
all  such  portions  of  the  original  statute  as  are  omitted  from 
the  amendatory  act  are  abrogated  thereby  and  are  thereafter 
no  part  of  the  statute." 

From  Id.  sec.  170,  p.  584,  may  also  be  quoted: 

"An  amendatory  statute,  like  other  legislative  acts,  takes 
effect  only  from  its  passage,  and  will  not  be  construed  as  re- 
troactive or  as  applying  to  prior  facts  or  transactions,  or  to 
pending  proceedings,  unless  a  contrary  intention  is  expressly 
stated  or  necessarily  implied." 

These  rules  are  sustained  by  Glentz  v.  State,  38  Wis.  549, 
554;  State  v.  Oumher,  37  Wis.  298,  303;  Hurley  v.  Texas, 
20  Wis.  634;  State  ex  rel.  Ohlenforst  v.  Beck,  139  Wis.  37, 
40,  119  N.  W.  300;  Scheftels  v.  Tabert,  46  Wis.  439,  446,  1 
N.  W.  156;  Laude  v.  C.  &  N.  W.  R.  Co.  33  AVis.  640,  643; 
Fullerton  v.  Spi'ing,  3  Wis.  667. 

Under  these  authorities  it  cannot  be  said  that  the  act  of 
1911  operates  as  a  repeal  upon  the  restriction  against  remar- 
riage found  in  the  act  of  1909.  On  the  contrary  it  continues 
this  restriction  in  force.  It  is  true  the  restriction  in  the  lat- 
ter act  runs  from  a  different  date  or  has  a  different  beginning 
and  termination,  but  the  restriction  is  enacted  in  the  same 
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words,  and  there  are  no  words  of  repeal  and  no  indication 
that  the  legislature  intended  the  law  of  1911  should  have  any 
retroactive  effect. 

The  defendant  would  only  be  free  to  marry  again  after 
final  judgment,  which  could  not  be  entered  before  the  expira- 
tion of  one  year  from  the  interlocutory  judgment  under  the 
act  of  1909;  while  under  the  act  of  1911  she  is  only  free  to 
marry  again  at  the  end  of  one  year  from  the  final  judgment. 
The  complaint  leaves  her  within  the  restriction  of  either  stat- 
ute. Neither  of  these  things  had  occurred  to  remove  the  im- 
pediment of  her  former  marriage  at  the  time  the  marriage  in 
question  was  contracted.  One  year  had  not  elapsed  from  the 
time  of  the  final  decree  and  no  final  decree  had  been  entered. 
If  the  act  of  1911  could  be  taken  to  make  the  interlocutory 
decree  final,  still  the  marriage  in  question  was  contracted 
within  one  year  from  the  time  that  act  went  into  effect.  In 
whatever  way  we  look  at  this,  the  defendant  was  not  divorced 
from  her  former  husband  at  the  time  the  marriage  in  ques- 
tion was  contracted,  nor  was  she  within  either  statute  at  lib- 
erty to  contract  a  valid  marriage,  but  it  appears  quite  plainly 
that  the  intention  of  the  legislature  was  that  the  interlocutory 
judgments  entered  pursuant  to  the  statute  of  1909  must  pro- 
ceed to  completion  by  final  judgment  under  that  statute.  An 
exception  cannot  be  made  in  favor  of  some  particular  judg- 
ment. No  retroactive  effect  can  be  given  to  such  a  statute. 
Ely  V.  Holton,  15  N.  Y.  595;  1  Lewis's  Sutherland,  Stat 
Constr.  (2d  ed.)  pp.  442,  443,  and  Wisconsin  cases  cited. 
They  must  all  be  affected  alike,  and  the  absence  of  retroactive 
words  in  the  statute  and  the  usual  effect  of  continuing  a  part 
of  a  former  statute  in  force  by  amending  it  with  some  addi- 
tions or  changes  forbid  any  other  construction  of  this  act  of 
1911  so  far  as  it  relates  to  existing  interlocutory  judgments 
entered  imder  the  act  of  1909. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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The  respondent  moved  for  a  rehearing  for  the  purpose  of 
having  the  decision  provide  that  no  costs  shall  be  taxed  in  this 
court  against  the  respondent 

The  motion  was  denied,  with  $25  costs,  on  Februaiy  9, 
1916. 


Kbliancb  Auto  Rbpais  Company,  Respondent,  vs.  Nugent, 

Appellant. 

October  27, 191k— February  9, 1915. 

Constitutional  law:  Trial  by  jury:  Milwaukee  civil  court:  Appeal:  Af- 
flrma nee  without  new  trial :  Requiring  jury  fee:  Change  of  venue: 
Rights  of  residents  of  other  counties:  Equal  protection  of  the 
laws. 

1.  The  jury  trial  guaranteed  by  sec.  5,  art  I,  Const.,  Is  the  Jury  trial 

which  existed  in  the  territory  at  the  time  of  the  adoption  of  the 
constitution. 

2.  The  jury  trial  provided  for  In  the  civil  court  of  Milwaukee  county 

(under  ch.  549,  Laws  of  1909)  satisfies  the  constitutional  guar- 
anty; and,  as  the  guaranty  contemplates  but  one  jury  trial,  the 
provisions  of  law  authorizing  the  affirmance  of  judgments  of  that 
court  without  new  trial  do  not  transgress  the  constitution. 

3.  The  requirement  that  the  party  demanding  a  jury  shall  pay  into 

court  a  jury  fee  of  |12,  to  be  recovered  by  him  in  the  cost  bill  if 
successful  in  the  action,  is  not  an  unreasonable  regulation  of  the 
right,  nor  Is  it  an  invasion  of  sec.  9,  art  I,  Const,  which  pro- 
vides that  "every  person  .  .  ,  ought  to  obtain  justice  freely,  and 
without  being  obliged  to  purchase  it." 
[4.  Whether  ch.  261,  Laws  of  1913, — providing  that  on  any  appeal 
from  the  civil  court  to  the  circuit  court  of  Milwaukee  county, 
where  the  defendant  resides  in  another  county  he  may  have  the 
place  of  trial  changed  to  the  circuit  court  of  his  own  county  and 
Bhall  be  entitled  to  a  new  trial  in  the  same  cases  as  in  case  of 
appeal  from  justice's  court, — denies  to  defendants  residing  in 
Milwaukee  county  the  equal  protection  of  the  laws,  is  not  de- 
cided.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Lawbe.nce  W.  Halsey,  Circuit  Judge.  Affirmed. 
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Plaintiff  sued  in  the  civil  court  of  Milwaukee  county  to 
recover  $93.35  for  repairs  upon  and  storage  of  defendant's 
automobile  and  recovered  judgment  therefor  after  a  trial  by 
the  court,  a  jury  trial  having  been  waived. 

The  defendant  appealed  to  the  circuit  court,  where  the 
judgment  was  affirmed  upon  the  record  notwithstanding  the 
defendant's  demand  for  a  trial  by  jury.  The  defendant  ap- 
peals from  that  judgment. 

For  the  appellant  there  was  a  brief  by  William  J.  Kershaw, 
and  oral  argument  by  Mr.  Kershaw  and  Mr.  R.  I.  Kenney. 

Michael  Levin,  for  the  respondent. 

The  following  opinion  was  filed  November  17,  1914: 

WiNSLow,  0.  J.  The  defendant's  chief  contention  is  that 
under  sec.  5  of  art.  I  of  the  state  constitution,  which  provides 
that  "the  right  of  trial  by  jury  shall  remain  inviolate,'*  he  was 
entitled  to  a  jury  trial  in  the  circuit  court,  and  that  so  much 
of  the  Civil  Court  Act  (ch.  549,  Laws  of  1909)  as  purports  to 
authorize  the  circuit  court  on  appeal  to  affirm  or  modify  judg- 
ments of  the  first  named  court  upon  the  record  without  a  jury 
trial  is  unconstitutional. 

The  Civil  Court  Act  provides  (sec.  19,  ch.  549,  supra) 
that  either  party  to  a  civil  action  in  that  court  may  demand 
and  have  a  trial  by  a  jury  of  twelve  men,  to  be  drawn  from 
the  jury  list  of  the  county,  upon  paying  to  the  clerk  of  the 
court  $12,  which  sum  is  to  be  recovered  as  costs  if  he  pre- 
vails. As  appears  from  the  statement  of  facts,  the  appellant 
waived  his  right  to  this  jury  trial. 

The  following  piropositions  are  decided  in  this  case: 

1.  The  jury  trial  guaranteed  by  the  constitution  is  the  jury 
trial  which  existed  in  the  territory  at  the  time  of  the  adop- 
tion of  the  constitution,  i.  e.  a  trial  in  a  court  of  competent 
jurisdiction  before  a  jury  of  twelve  men  impartially  selected. 
Norvai  v.  Rice,  2  Wis.  22;  Oaston  v.  Bdbcock,  6  Wis.  503; 
Klein  v.  Valerius,  87  Wis.  54,  57  N,  W.  1112. 
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2.  The  jury  trial  provided  for  in  the  civil  court  of  Mil- 
waukee county  satisfies  this  guaranty;  and,  as  the  guaranty 
only  contemplates  one  jury  trial,  the  provisions  of  law  author- 
izing the  affirmance  of  judgments  of  the  civil  court  without 
new  trial  do  not  transgress  the  constitution  in  this  regard. 

3.  The  requirement  that  the  party  demanding  a  jury  shall 
pay  into  court  a  jury  fee  of  $12,  to  be  recovered  by  him  in  the 
cost  bill  if  successful  in  the  action,  is  not  an  unreasonable 
regulation  of  the  right,  nor  is  it  an  invasion  of  sec.  9,  art.  I, 
of  the  constitution,  which  provides  that  "every  person  .  .  . 
ought  to  obtain  justice  freely,  and  without  being  obliged  to 
purchase  it."  Christianson  v.  Pioneer  F.  Co.  101  Wis.  343, 
77  JSr.  W.  174,  917;  Harrigan  v.  Gilchrist,  121  Wis.  127  (99 
K  W.  909)  at  p.  215 ;  Conneau  v.  Qeis,  73  Cal.  176,  14  Pac 
680;  Adams  v.  Corriston,  7  Minn.  456;  Adac  v.  Zangs,  41 
Iowa,  536;  Venine  v.  Archibald,  3  Colo.  163;  State  ex  reL 
Clark  V.  Neterer,  33  Wash.  635,  74  Pac.  668;  Randall  v. 
Kehlor,  60  Me.  37.  Furthermore,  it  appears  that  under  the 
territorial  statutes  of  Wisconsin  any  party  recovering  a  ver- 
dict was  required  to  pay  into  court  for  the  benefit  of  the 
county  $3  before  the  declaration  of  the  verdict.  Terr.  Stats. 
1839,  p.  399,  sec  23.  Under  the  Revised  Statutes  of  1849 
and  1858,  every  plaintiff  was  required  to  pay  into  court  for 
the  use  of  the  coimty  $3  immediately  after  the  swearing  of 
the  jury.  R.  S.  1849,  ch.  131,  sec.  28;  R.  S.  1858,  ch.  133, 
sec.  33.  Considering  the  greater  purchasing  power  of  money 
during  those  earlier  years,  this  sum  is  not  markedly  greater 
than  the  sum  now  required  to  be  advanced  by  the  party  de- 
manding a  jury.  It  is  to  be  remembered  also  that  under  the 
present  law  the  sum  advanced  is  recovered  as  costs  in  case  of 
success  in  the  case. 

4.  It  is  unnecessary  to  pass  upon  the  contention  that 
ch.  261,  Laws  of  1913,  amending  the  Civil  Court  Act,  denies 
to  defendants  residing  in  Milwaukee  county  the  equal  protec- 


Digitized  by 


Google 


9]  JANUARY  TERM,  1915.  491 

Cox  V.  Chicago.  M.  &  St  P.  R.  Co.  159  Wla.  491. 

tion  of  the  laws.  By  this  act  it  is  provided  that  in  cases 
where  the  defendant  resides  in  another  county  he  may  have 
the  place  of  trial  of  the  appeal  changed  to  the  circuit  court  of 
his  own  county  and  he  entitled  to  a  new  trial  in  the  same  cases 
as  in  case  of  appeal  from  justice's  court.  If  the  objection 
were  sound  (a  point  concerning  which  we  express  no  opinion), 
its  only  effect  would  be  to  condemn  the  amending  law, — ^not 
the  act  which  it  attempts  to  amend. 
By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $20  costs,  on 
February  9, 1916. 


Oox,  Appellant,  vs.  Chicago,  Milwaukee  &  St.  Paue  Rail- 
way Company,  Respondent. 

November  17,  IdU— February  9, 1915. 

Railroads:  Injury  to  employee:  Assumption  of  risk:  Contributory  neg- 
ligence: Verdict  construed:  Evidence:  Credibility. 

1.  In  sec.  1816,  Stats.  1911  (Laws  of  1907,  ch.  254),  the  term  "con* 

trlbutory  negUgence"  was  used  as  including  assumption  of  risk; 
and  the  defense  of  assumption  of  risk  was  not  abolished  by  that 
statute. 

2.  In  an  action  against  a  railway  company  under  said  statute  for  in- 

juries to  an  employee,  the  Jury  found  the  plaintiff  guilty  of  con- 
tributory negligence  under  a  charge  which  required  them  to  in- 
clude assumption  of  risk  as  part  of  such  negligence,  and  also 
found  that  such  negligence  was  less  as  a  contributing  cause  of  the 
accident  than  the  negligence  of  the  defendant,  thus  finding  the  ex- 
istence of  all  the  conditions  which  entitled  plaintiff  to  recover. 
Held,  that  a  further  separate  finding  of  assumption  of  risk  was 
merely  a  finding  of  one  of  the  elements  of  the  contributory  neg- 
ligence which  they  had  already  found,  and  did  not  affect  the 
right  of  recovery. 

3.  Where  plaintiff,  a  railway  employee,  was  injured  by  being  qaught 

between  the  side  of  a  tender  and  a  stationary  wooden  structure 
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standing  so  near  the  track  that  the  clearance  between  it  and  the 
tender  was  only  about  seven  inches,  the  fact  that  he  could  not 
give  an  exact  or  accurate  account  of  just  what  hi4)pened  at  the 
time  or  Just  how  his  body  was  handled,  did  not  render  his  ver- 
sion of  the  accident  incredible. 

Appeal  from  a  judprinent  of  the  county  court  of  Winne- 
bago county:  Fred  Beglinger,  Judge.     Reversed. 

Personal  injuries.  PlaintifiF  was  a  fireman  on  a  passenger 
engine,  and  was  in  some  manner  injured  while  attempting  to 
get  on  his  engine  in  the  railroad  yard  at  Janesville  at  about 
6:46  o'clock  a.  m.  September  26,  1911.  Plaintiff  claimed 
that  the  engine  was  standing  at  the  coal  shed  and  that  just  as 
he  reached  it  the  engineer  moved  it  eastward  and  he  (plaint- 
iff) took  hold  of  the  grabirons  on  the  tender  and  began  to 
climb  up  and  was  caught  between  the  side  of  the  tender  and 
the  blowout  box,  a  stationary  wooden  structure  standing  close 
to  the  track  and  used  for  blowing  out  the  steam  and  water 
from  engines.  The  testimony  tended  to  show  that  this  box 
was  about  three  feet  nine  inches  in  height  and  that  the  clear- 
ance space  between  it  and  the  tender  was  about  seven  inches. 
Plaintiff  had  worked  in  the  yard  more  than  a  year  and  had 
seen  and  used  the  box  many  times.  He  claimed  that  there 
was  much  steam  and  smoke  in  the  air  which  prevented  him 
from  seeing  the  box  at  the  time. 

The  following  special  verdict  was  rendered: 

"(1)  Was  the  plaintiff  caught  between  the  blowout  box  in 
question  and  the  tender  of  the  locomotive  and  injured  Sep- 
tember 26, 1911  ?     A.  Yes. 

"(2)  If  you  answer  the  first  question  ^Yes,'  then  answer 
the  following:  Was  the  defendant,  in  maintaining  said  blow- 
out box  at  its  location  at  the  time  of  said  injury,  guilty  of  a 
want  of  ordinary  care  and  prudence  ?     A,  Yes. 

"(3)  If  you  answer  the  second  question  'Yes/  then  answer 
the  followinc::  Was  the  plaintiff  at  the  time  and  place  in 
question  guilty  of  a  want  of  ordinary  care  and  prudence? 
A.  Yes. 

"(4)  If  you  answer  the  second  question  'Yes/  then  answer 
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the  following:  Did  such  want  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant  proximately  contribute  to  plaint- 
iff's injury  ?     A.  Yes. 

"(6)  If  you  answer  the  third  question  'Yes/  then  answer 
the  following:  Did  such  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff  proximately  contribute  to  his  in- 
jury?    A,  Yes. 

"(6)  Ought  a  person  of  ordinary  intelligence  and  pru- 
dence and  similarly  situated,  experienced  and  engaged,  as  was 
the  plaintiff,  to  have  known  of  the  nearness  of  the  blowout 
box  with  reference  to  engines  passing  upon  said  track,  and 
comprehended  the  danger  of  contact  wnth  said  blowout  box 
resulting  from  riding  upon  engines  with  the  body  exposed  be- 
yond the  line  of  the  tender,  in  the  vicinity  of  said  blowout 
box?    A.  Yes. 

"(7)  If  you  find  that  the  defendant  and  the  plaintiff  were 
each  guilty  of  a  want  of  ordinary  care  and  prudence,  was  the 
fault  of  the  defendant  in  that  respect  the  greater  ?     A.  Yes. 

"(8)  If  you  answer  questions  Kos.  4,  5,  and  7  'Yes,'  then 
answer  the  following:  Did  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  defendant  contribute  in  greater 
d^ee  to  plaintiff's  injury  than  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  plaintiff  ?     A.  Yes. 

"(9)  If  the  court  should  be  of  the  opinion  that  plaintiff 
is  entitled  to  recover,  at  what  sum  do  you  assess  his  damages  t 
A.  $1,500." 

Judgment  being  rendered  for  the  defendant  on  the  verdict, 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  BoucJc  <&  HiUon, 
E.  J.  Dempsey,  and  John  F.  Kluwin,  and  a  reply  brief  and 
oral  argument  by  Mr,  Kluwin, 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  Alstine 
and  H.  J.  Killilea,  counsel,  and  oral  argument  by  Mr.  KiU 
lilea. 

The  following  opinion  was  filed  December  8,  1914: 

WiNSLow,  C.  J.  This  accident  happened  in  September, 
1911,  when  sec  1816,  StatS.,  in  substance  provided  that  a 
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railroad  company  should  be  liable  in  damages  for  injuries  to 
its  employees  subject  to  the  provisions  thereinafter  contained 
regarding  contributory  negligence,  which  provisions  were  in 
substance  that,  if  the  jury  found  the  negligence  of  the  com- 
pany greater  than  the  negligence  of  the  injured  employee  and 
contributing  in  a  greater  degree  to  such  injury,  the  plaintiff 
should  be  entitled  to  recover. 

!  It  was  held  by  the  trial  court  that  this  statute  did  not 
abolish  the  defense  of  assumption  of  risk,  and  we  think  this 
ruling  was  right  Prior  to  the  passage  of  this  statute  this 
court  had  for  years  held  that  as  between  employer  and  em- 
ployee assumption  of  risk  was  a  form  of  contributory  negli- 
gence. Darcey  v.  Farmers'  L,  Co,  87  Wis.  245,  58  N.  W. 
882;  Eennesey  v.  C.  &  N.  W.  R.  Co.  99  Wis.  109,  74  N.  W. 
554.  This  court  had  also  held  (Andrews  v.  C,  M.  &  St.  P. 
B.  Co.  96  Wis.  348,  71  N.  W.  372)  that  under  ch.  220,  Laws 
of  1893,  providing  that  railway  companies  should  be  liable  to 
employees  for  all  injuries  resulting  from  certain  named  causes 
"without  contributory  negligence"  on  their  part,  the  defense 
of  assumption  of  risk  still  existed.  This  chapter  so  construed 
became  sec.  1816  in  the  revision  of  the  Statutes  of  1898.  It 
was  slightly  amended  by  ch.  448  of  the  Laws  of  1903,  and 
placed  in  the  form  in  which  it  existed  at  the  time  of  the  ac- 
cident in  question  by  ch.  254,  Laws  of  1907.  We  discover 
no  evidence  of  any  intention  to  place  any  different  meaning 
on  the  term  "contributory  negligence"  in  this  latter  chapter 
than  that  which  had  been  placed  upon  it  by  the  court  in  the 
original  chapter  which  was  thereby  amended,  and  hence  we 
conclude  that  the  legislature  used  the  term  as  including  as- 
sumption of  risk  and  did  not  abolish  or  intend  to  abolish  it  as 
a  defense.  The  section  was  radically  revised  by  ch.  644  of 
the  Laws  of  1913,  but  it  does  not  appear  that  the  changes 
made  by  this  revision  cast  any  light  on  the  question  here. 
The  trial  court,  having  concluded  that  the  defense  still  ex- 
isted, submitted  a  special  question  to  the  jury  covering  as- 
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sumption  of  risk  (question  6)  in  addition  to  the  general  ques- 
tion covering  contributory  negligence;  and  the  jury  having 
found  assumption  of  risk  to  exist,  the  court  defeated  the 
plaintiff  because  of  that  fact,  notwithstanding  the  jury  had 
also  found  that  the  negligence  of  the  defendant  was  greater 
and  contributed  in  greater  degree  to  the  injury  than  that  of 
the  plaintiff. 

If  it  appeared  from  the  verdict,  taken  in  connection  with 
the  charge  of  the  court,  that  the  jury  in  answering  the  ques- 
tions as  to  the  plaintiff's  contributory  negligence  considered 
only  acts  of  active  negligence  on  his  part  as  distinguished 
from  that  form  of  negligence  included  under  the  term  "as- 
sumption of  risk,"  the  holding  of  the  trial  court  would  prob- 
ably be  justified,  but  on  the  contrary  the  exact  opposite  ap- 
pears. The  court  charged  the  jury  as  follows  with  regard  to 
question  3  of  the  verdict : 

"In  that  connection  you  will  bear  in  mind  the  definition 
and  the  meaning  of  the  term  'ordinary  care  and  prudence'  as 
I  have  already  defined  it.  If  you  find  that  any  of  the  plaint- 
iff's acts  at  the  time  in  question  in  climbing  upon  and  riding 
upon  said  engine  were  such  that  a  man  of  ordinary  care  and 
prudence  in  such  circumstances  would  have  avoided  and  re- 
frained from  doing  them,  or  that  at  the  time  in  question  the 
plaintiff  in  the  exercise  of  ordinary  care  and  prudence  knew 
or  ought  to  have  discovered  the  danger  of  so  climbing  and  rid* 
ing  upon  said  engine,  then  you  must  answer  the  third  ques- 
tion 'Yes/  If  you  find  that  he  did  all  that  a  person  of 
ordinary  care  and  prudence  ought  to  have  done  under  the  cir- 
cumstances, then  you  will  answer  the  question  ^No.' 

'TTou  will  consider  all  the  evidence  and  all  the  circum- 
stances shown  by  the  evidence  bearing  upon  that  question  and 
then  determine  the  fact  as  you  may  .find  it  to  be.  You  are 
further  instructed  that  if  the  plaintiff  failed  in  any  degree, 
however  slight,  to  exercise  ordinary  care  and  prudence  under 
the  situation,  you  must  answer  the  third  question  'Yes,'  *' 

Under  this  charge  it  was  the  duty  of  the  jury,  if  they  were 
satisfied  that  the  plaintiff  knew  or  ought  to  have  known  of  the 
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danger  of  doing  what  he  did,  to  have  found  him  guilty  of 
contributory  negligence.  This  is  nothing  more  nor  less  than 
assumption  of  risk,  consequently  it  seems  clear  that  the  con- 
tributory negligence  which  the  jury  found  in  answer  to  ques- 
tions 3  and  5,  and  which  they  found  in  answer  to  question  8, 
to  be  less  in  degree  than  the  defendant's  negligence,  included 
all  the  elements  of  assumption  of  risk  and  the  same  elements 
which  they  found  to  exist  in  answer  to  question  6.  In  other 
words,  the  jury  were  twice  asked  to  find  on  the  question  of  as- 
sumption of  risk  and  it  must  be  assumed  in  all  reason  that 
they  gave  the  same  answer  each  time,  i.  e,  that,  when  they 
said  the  plaintiff  was  guilty  of  contributory  negligence,  they 
included  in  their  answer  the  same  assumption  of  risk  which 
they  afterwards  found  in  answer  to  the  special  question  on 
that  subject.  Under  the  judge's  charge  they  could  do  noth- 
ing else.  While  the  judge's  charge  on  assumption  of  risk, 
given  in  connection  with  the  sixth  question,  was  somewhat 
more  elaborate  and  complete  than  the  sentences  quoted  which 
were  given  in  connection  with  the  third  question,  it  is  clear 
that  the  essentials  were  all  given  in  connection  with  both 
questions. 

Question  6,  therefore,  practically  drops  out  of  the  case. 
By  their  affirmative  answer  to  it  the  jury  simply  found  one 
of  the  elements  of  contributory  negligence  which  they  had 
already  found  in  previous  answers  and  which  they  measured 
up  against  the  defendant's  negligence  in  their  answer  to  ques- 
tion 8. 

The  respondent  contends  that  the  plaintiff's  version  of  the 
accident  is  incredible  because  he  testified  that  he  was  rolled 
between  the  blowout  box  and  the  tender  of  the  engine,  a  space 
of  about  seven  inches.  It  is  said  that  this  could  not  happen 
without  crushing  the  plaintiff's  person  to  an  extent  far  greater 
than  was  actually  the  case.  There  was  evidence  justifying 
the  jury  in  finding,  as  they  did,  that  the  plaintiff  was  caught 
between  the  tender  and  the  blowout  box.     If  this  was  true. 
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the  fact  that  he  could  not  give  an  exact  or  accurate  account 
of  just  what  happened  at  the  time  or  juBt  how  his  body  was 
handled  would  not  be  surprising ;  in  fact  it  would  be  surpris- 
ing if  he  could  do  so. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  on  the 
verdict. 

TiMUN,  J.     I  concur  in  the  result  only. 

A  motion  for  a  rehearing  was  denied,  with  $20  costs,  on 
February  9,  and  the  following  opinion  was  filed  on  Febru- 
ary 26, 1915  : 

WiNSLOW,  C.  J.  It  seems  certain  from  the  tenor  of  the 
brief  filed  in  support  of  the  motion  for  a  rehearing  that  the 
opinion  has  not  been  understood.  An  opinion  cannot  always 
be  expected  to  convince,  but  counsel  are  certainly  entitled  to 
ask  that  it  be  understandable.  I  freely  take  the  blame  for 
this  situation  and  I  shall  now  endeavor  to  briefly  restate  the 
position  of  the  court  in  clearer  terms. 

1.  "When  sec.  1816,  Stats.,  was  put  in  the  form  which  it 
had  at  th  j  time  of  the  accident,  assumption  of  risk  was,  under 
the  decisions  of  this  court,  simply  a  form  of  contributory  n^ 
ligence.     See  decisions  referred  to  in  former  opinion. 

2.  This  being  the  case,  the  words  "contributory  negligence" 
in  sec.  1816  included  assumption  of  risk,  and  hence  a  plaintiff 
whose  contributory  negligence  (i.  e.  active  negligence  com- 
bined with  passive  negligence  or  assumption  of  risk)  was  less 
as  a  contributing  cause  of  the  accident  than  the  negligence  of 
the  defendant  might  still  recover  under  the  act 

3.  In  the  present  case  the  jury  found  the  plaintiff  guilty  of 
contributory  negligence  under  a  charge  which  required  them 
to  include  assumption  of  risk  as  a  part  of  the  negligence ;  they 
then  found  that  the  negligence  so  found  was  less  as  a  contrib- 
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uting  cause  than  the  negligence  of  the  defendant.  Thus  all 
the  conditions  which  under  sec  1816  entitled  the  plaintiff  to 
recover  were  found  to  exist. 

4.  When  the  jury  found,  in  answer  to  question  6,  that  the 
plaintiff  ought  to  have  known  and  comprehended  the  danger, 
they  simply  found  that  a  certain  part  of  the  sum  of  contrib- 
utory negligence  which  they  had  already  found  to  exist  con- 
sisted of  that  form  thereof  commonly  known  as  assumption  of 
risk ;  but  inasmuch  as  they  had  already  measured  up  the  sum 
total  of  all  forms  of  the  plaintiff's  contributory  negligence  and 
pronounced  it  less  in  amount  than  the  defendant's  negligence, 
this  finding  becomes  of  no  moment 

Sec.  1816,  supra,  was  amended  by  ch.  644,  Laws  of  1913, 
and  seems  now  to  differentiate  between  assumption  of  risk  and 
contributory  negligence.  The  question  as  to  the  effect  of  the 
amendments  then  made  is  not  before  us  and  we  express  no 
opinion  on  it. 


Bub,  Respondent,  vs.  Bong  and  another,  Appellants. 

November  17, 1914 — February  P,  1915, 

Mortgages:  Foreclosure:  Limitation  of  actions:  Interest:  Adverse  pot- 
session  by  mortgagor  or  his  grantee:  Equity:  Laches:  Delay  in 
enforcing  mortgage, 

1.  A  mortgage  may  be  foreclosed  although  action  <m  the  note  secured 

thereby  is  barred  by  limitation;  and  in  such  foreclosure  action 
interest  may  be  recovered  on  the  principal  sum  if  the  mortgage 
and  note  provide  for  interest. 

2.  Possession  of  mortgaged  premises  by  the  mortgagor  is  presumed 

to  be  in  subordination  to  the  rights  of  the  mortgagee,  until  it  is 
shown  to  be  in  fact  adverse;  and  this  rule  applies  to  a  purchaser 
from  the  mortgagor,  where  the  mortgage  was  duly  recorded 
prior  to  the  conveyance,  although  the  purchaser  had  no  actual 
notice  thereof. 

3.  Possession  does  not  become  adverse  in  such  a  case  without  some 

distinct  and  positive  act  on  the  part  of  the  occupant  sufficient  ta 
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bring  to  the  mortgagee's  notice  the  hostile  character  of  the 
possession. 

4.  An  action  to  foreclose  a  mortgage,  like  other  equitable  actions,  is 

subject  to  be  defeated  by  the  equitable  defense  of  laches;  and 
even  where  the  action  is  not  barred  by  the  statute  of  limitations 
relief  may  be  denied,  in  case  of  unjustifiable  delay,  where  en- 
forcement of  the  mortgage  would  lead  to  unconscionable  and  in- 
equitable results. 

5.  As  between  mortgagor  and  mortgagee  in  this  case,  the  mere  failure 

of  the  latter,  for  a  period  of  nineteen  years,  to  collect  interest  or 
take  any  steps  to  foreclose  the  mortgage  security,  was  not  such 
laches  as  should  preclude  enforcement  of  the  mortgage. 

6.  But  as  against  a  grantee  of  a  part  of  the  mortgaged  premises  who 

paid  full  value  therefor  and  afterwards  made  improvements 
without  actual  knowledge  of  the  mortgage,  although  it  was  re- 
corded, a  delay  by  the  mortgagee  for  nineteen  years  to  assert 
any  claim  under  the  mortgage,  resulting  in  an  accumulation  of 
interest  exceeding  the  amount  of  the  principal,  and  otherwise 
seriously  prejudicing  the  grantee's  interests,  constituted  such 
/aches  that  the  court  should  refuse  to  enforce  the  mortgage 
against  the  part  so  conveyed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wimie- 
bago  county:  Geo.  W.  Burnell,  Circuit  Judge.  Reversed 
as  to  one  defendant;  affirmed  as  to  the  other. 

Plaintiff  brings  this  action  to  foreclose  a  mortgage  and  for 
the  sale  of  the  property  mor^aged.  In  1890  the  defendant 
Bong  was  the  owner  of  lot  14  and  an  undivided  three-ninths 
of  lots  15  and  16  in  block  42  in  the  city  of  Green  Bay.  In 
1891  he  mortgaged  his  interest  in  this  real  estate  to  one  Vro- 
man.  The  remaining  six-ninths  of  lots  15  and  16  were 
owned  by  the  children  of  Bong,  In  1892  Bong  became  pos- 
sessed of  the  title  to  another  one-ninth  of  lots  15  and  16,  and 
on  July  18,  1893,  he  executed  a  mortgage  to  the  plaintiff  on 
lot  14  and  on  the  undivided  four-ninths  of  lots  15  and  16. 
This  mortgage  was  recorded.  The  notes  given  to  evidence 
the  original  indebtedness,  the  last  one  due  October  5,  1894, 
have  long  since  become  barred  by  the  six-year  statute  of  limi- 
tations. The  court  found  that  $750  of  the  principal,  secured 
by  the  mortgage,  remained  unpaid;  that  no  interest  has  ever 
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been  paid  on  the  principal;  and  that  there  is  now  $926.73^ 
due  as  interest. .  The  court  awarded  judgment  for  the  recov- 
ery of  these  sums  and  of  foreclosure  of  the  mortgage  and  sale 
of  the  premises  embraced  in  the  mortgage. 

In  1894  Vroman  foreclosed  his  mortgage  on  the  three- 
ninths  of  lots  15  and  16  and  received  a  deed  therefor.  In 
1897  he  conveyed  his  three-ninths  in  lot  16  to  one  Schauer 
by  quitclaim  deed  and  Bong  conveyed  to  Schauer  his  un- 
divided one-ninth  and  tlie  five  children  conveyed  to  Schauer 
one-ninth  each.  By  these  conveyances  he  became  owner  of 
the  entire  nine-ninths  of  lot  15,  but  the  one-ninth  conveyed 
by  Bong  was  "subject  to  this  mortgage  of  the  plaintiff.  None 
of  these  quitclaim  deeds  made  any  mention  of  the  mortgage. 
In  October,  1898,  Schauer  conveyed  by  warranty  deed  lot  15 
to  Bertha  M.  Holland,  which  deed  was  recorded  the  same  day. 
She  built  a  house  on  this  lot  and  has  remained  in  possession 
thereof  ever  since.  The  plaintiff's  mortgage  was  executed  and 
recorded  in  July,  1893.  The  defendant  Bertha  M.  Holland 
has  held  possession  of  the  premises  since  October,  1898,  until 
the  commencement  of  this  action  in  January,  1913,  and  ha» 
paid  the  taxes.  She  had  no  actual  knowledge  of  the  exist- 
ence of  plaintiff's  mortgage  and  has  been  in  exclusive  possea- 
sion  of  the  premises  as  owner  of  the  land.  The  defendant 
Bong  has  been  and  now  is  the  owner  of  the  one-ninth  of  lot 
16  mortgaged  by  him  to  the  plaintiff,  and  has  since  acquired 
a  larger  interest  therein. 

Upon  these  facts,  which  were  undisputed,  the  court  held 
that  the  plaintiff  was  entitled  to  judgment  of  foreclosure  and 
sale  of  the  undivided  interest  in  lots  15  and  16.  From  such 
judgment  this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
7.  H.  M.  Wigman,  and  for  the  respondent  on  that  of  Oreene, 
Fairchild,  North,  ParJcer  &  McOillan. 

Counsel  for  the  appellants  cited,  among  other  authorities^ 
on  the  question  of  adverse  possession,  Stcvois  v.  Brooks,  24 
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Wis.  326,  329;  Sydnor  v.  Palmer,  29  Wis.  226,  250;  Kelley 
V.  Mc'Kcon,  67  Wis.  561,  31  X.  W.  324;  III.  S.  Co.  v.  Bud- 
zisz,  139  Wis.  281,  329,  119  X.  W.  935,  121  N.  W.  362; 
Dikeman  v.  Parrish,  6  Pa.  St.  210,  226;  Meyer  v.  Hope,  101 
Wis.  123,  126,  77  N.  W.  720;  BaHlett  v.  Secor,  56  Wis. 
520,  14  X.  W.  714;  2  Jones,  Mortg.  (6th  ed.)  §  1211.  And 
upon  the  question  of  laches,  Story,  Eq.  Jur.  (13th  ed.)  §  1520 ; 
Patterson  v.  Hewitt,  195  U.  S.  309,  25  Sup.  Ct.  35;  Sheldon 
V.  Rockwell,  9  Wis.  166,  181 ;  Comhs  v.  Scott,  76  Wis.  662, 
667,  45  N.  W.  532 ;  Coon  v.  Seymour,  71  Wis.  340,  37  N.  W. 
243;  Fisher  v.  Vaughn,  75  Wis.  609,  44  N.  W.  831,  833; 
Kelly  V.  0.  B.,  W,  &  St.  P.  R.  Co.  80  Wis.  328,  335,  50 
X.  W.  187. 

Counsel  for  the  respondent  contended,  inter  alia,  that  the 
possession  of  a  mortgagor,  or  any  one  claiming  under  him, 
must  be  deemed  to  be  in  subordination  to  the  lien  of  the  mort- 
gage until  proved  to  be  adverse,  citing  many  authorities.  On 
the  question  of  laches  a  distinction  should  be  made  between 
an  action  such  as  this,  to  enforce  a  statutory  right,  and  a 
purely  equitable  action.  Calhoun  v.  Millard,  121  N.  Y.  69, 
82,  24  X.  E.  27 ;  Burns  v.  Cooper,  140  Fed.  273 ;  Rickey  v. 
Sinclair,  167  HI.  184,  47  X.  E.  364;  Neivton  v.  Evers,  77 
Misc.  619,  137  X.  Y.  Supp.  507.  Mere  lapse  of  time,  short 
of  the  statutory  period  of  limitation,  is  insuflScient  to  consti- 
tute laches.  Hartstein  v.  Hartstein,  74  Wis.  1,  41  X.  W. 
721;  Ellis  v.  Southwestern  L,  Co,  102  Wis.  400,  78  X.  W. 
747 ;  Ludington  v.  Paiton,  111  Wis.  208,  86  X.  W.  571 ;  De 
niuth  V.  Old  Town  Bank,  85  Md.  315,  37  Atl.  266 ;  Swatts  v. 
Bowen,  141  Ind.  322,  40  X.  E.  1057;  Sprague  v.  Lovett,  20 
S.  Dak.  328,  106  X.  W.  134;  Shelden  v.  Warner,  45  Mich. 
638,  8  X.  W.  529. 

The  following  opinion  was  filed  January  12,  1916: 

SiEBECKEK,  J.     The  plaintiff's  right  to  foreclose  his  mort- 
gage, although  the  note  secured  by  the  mortgage  is  barred  by 
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the  statute  of  limitations,  has  been  well  established  by  the 
decisions  of  this  court.  Wiswell  v,  Baxter,  20  Wis;  680; 
Ktwx  v.  Oalligan,  21  Wis.  470;  Phelan  v.  Fitzpatrick,  84 
Wis.  240,  54  N.  W.  614;  DuecJcer  v.  Ooeres,  104  Wis.  29,  80 
N.  W.  91.  The  mortgagee  under  such  circumstances  is  also 
entitled  to  recover  interest  on  the  principal  sum  if  the  note 
and  mortgage  provide  for  the  payment  of  interest  Wiswell 
V.  Baxter,  supra. 

The  defendants  contend  that  the  plaintiff  has  lost  his  in- 
terest and  rights  to  their  property  by  reason  of  their  adverse 
possession  of  the  premises  as  against  him  and  all  others  claim- 
ing any  interest  therein.  There  is  no  dispute  but  that  plaint- 
iff obtained  a  valid  mortgage  covering  an  undivided  one-ninth 
interest  in  lots  15  and  16  on  July  18,  1893,  which  mortgage 
was  duly  recorded  and  remains  unsatisfied  of  record  to  the 
present  time.  The  mortgagor,  Bong,  defaulted  in  the  payment 
of  the  sum  of  $750  of  the  original  indebtedness  and  of  the  in- 
terest which  accrued  on  the  entire  principal  after  the  same 
became  due,  which  the  court  foimd  now  amounts  to  $926.73. 
The  circuit  court  found  that  there  is  due  the  plaintiff  from 
the  defendant  Bottg  these  sums,  amounting  to  $1,676.63,  and 
that  plaintiff's  rights  under  these  mortgages  have  not  been 
cut  off  by  adverse  possession  of  the  premises  on  the  part  of 
Bong  or  Bertha  M.  Holland.  The  general  rule  is  that  pos- 
session of  the  premises  by  the  mortgagor  is  presumed  to  be  in 
subordination  to  the  rights  and  interests  of  the  mortgagee  or 
purchaser  under  foreclosure  sale  until  it  is  shown  that  such 
possession  was  in  fact  adverse  to  the  rights  and  interests  of 
the  mortgagee  in  the  premises.  Avery  v.  Judd,  21  Wis.  262 ; 
Wright  v.  Sperry,  25  Wis.  617 ;  Seeley  v.  Manning,  37  Wis. 
574. 

The  mortgage  being  duly  recorded  when  Bong  deeded  his 
interest  in  lot  15  to  Schauer  and  he  to  defendant  Holland,  it 
requires  some  distinct  act  of  denial  on  their  part,  of  being  in 
possession  in  subordination  to  plaintiff's  rights,  to  terminate 
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the  acknowledged  relation  existing  between  the  plaintiff  as 
mortgagee  and  the  mortgagor,  Bong,  and  those  holding  under 
him  to  set  adverse  possession  running.  The  record  of  the 
mortgage  is  constructive  notice  to  all  subsequent  purchasers 
of  the  mortgagee's  rights  in  the  premises.  Under  such  cir- 
cumstances the  mortgagor  and  those  holding  under  him  con- 
tinue to  hold  in  subordination  to  the  mortgagee's  rights,  un- 
less it  be  shown  that  their  possession  was  in  fact  inconsistent 
with  and  adverse  to  the  rights  of  the  mortgagee.  Maxwell  r. 
Hartmann,  60  Wis.  660,  8  N.  W.  103 ;  Neilson  v.  Orignon, 
85  Wis.  550,  55  N.  W.  890;  Erwin  v.  Lewis,  32  Wis.  276. 
The  evidence  fails  to  show  any  facts,  aside  from  plaintiff's 
long  delay  in  enforcing  his  claim,  which  tend  to  show  that  the 
defendants  had  entered  into  the  possession  of  the  premises 
and  occupied  them  inconsistent  with  and  adverse  to  the  rights 
of  the  plaintiff  as  mortgagee  under  his  recorded  mortgage. 
Their  possession  could  not,  under  the  circumstances,  become 
adverse  except  by  positive  and  direct  acts  on  their  part  suf- 
ficient to  convey  and  bring  to  plaintiff's  notice  their  hostile 
possession  as  to  him.  This,  as  the  court  found,  is  not  estab- 
lished by  the  evidence,  and  therefore  the  claim  that  plaintiff 
lost  his  rights  under  the  mortgage  upon  this  ground  must  fail. 
It  is  contended  that  the  plaintiff  by  his  laches  is  precluded 
from  enforcing  the  mortgage.  In  the  case  of  Rogers  v.  Van 
Nortwick,  87  Wis.  414,  58  N.  W.  757,  this  court  declared 
that: 

"A  court  of  equity  applies  the  rule  of  laches  according  to 
its  own  ideas  of  right  and  justice,  and  the  courts  have  never 
prescribed  any  specific  period  applicable  to  every  case,  like 
the  statute  of  limitations;  and  what  constitutes  a  reasonable 
time  within  which  the  suit  must  be  brought  depends  upon  the 
facts  and  circumstances  of  each  particular  case.'* 

The  court  also  there  quotes  approvingly  the  following: 

"No  rule  of  law  is  better  settled  than  that  a  court  of  equity 
wiU  not  aid  a  party  whose  application  is  destitute  of  oon- 
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science,  good  faith,  and  reasonable  diligence,  and  will  dis- 
courage stale  demands,  for  the  peace  of  society,  by  refusing 
to  interfere  where  there  have  been  gross  laches  in  prosecuting 
rights,  or  where  Jong  acquiescence  in  the  assertion  of  adverse 
rights  has  occurred." 

In  the  recent  case  of  Likens  v.  Likens,  136  Wis.  321,  117 
N.  W.  799,  this  court,  referring  to  the  nature  and  applica- 
tion of  this  defense,  stated : 

"The  defense  of  laches  does  not  depend  upon  any  statute 
of  limitation,  but  is  in  the  nature  of  an  equitable  estoppel, 
and  operates  as  a  bar  upon  the  right  to  maintain  an  action  by 
those  who  unduly  slumber  upon  their  rights.  There  is  no 
fixed  rule  as  to  the  lapse  of  time  necessary  to  bar  a  suitor  in 
a  court  of  equity.  Each  case  must  stand  upon  its  own  par- 
ticular facts.  Great  lapse  of  time,  if  reasonably  excused  and 
without  damage  to  the  defendant,  has  been  ignored;  while 
slight  delay,  accompanied  by  circumstances  of  negligence,  ap- 
parent acquiescence,  or  change  of  defendant's  position,  has 
been  held  sufficient." 

Other  cases  in  this  court  wherein  the  doctrine  was  involved 
and  applied  or  rejected  according  to  justice  and  right,  under 
the  facts  and  the  circumstances  of  the  case,  are:  Kropp  v, 
Kropp,  97  Wis.  137,  72  N.  W.  381;  Cross  v.  Bowkcr,  102 
Wis.  497,  78  N.  W.  564;  McCann  v.  Welch,  106  Wis.  142, 
81  N.  W.  996 ;  Ludington  v.  Patton,  111  Wis.  208,  86  N.  W. 
571;  Foofe  v.  Harrison,  137  Wis.  588,  119  N.  W.  291;  Rta- 
sell  V.  Fish,  149  Wis.  122,  135  K  W.  531. 

As  respondent  asserts,  the  fact  that  the  statute  of  limita- 
tions has  run  against  die  debt  evidenced  by  the  notes  is  not  a 
bar  to  an  equitable  action  for  enforcing  the  mortgage  lien 
against  the  property;  the  plaintiff  has  the  right  to  enforce  it 
any  time  within  twenty  years.  The  action  is  equitable  in  its 
nature  and,  like  all  rights  sought  to  be  enforced  in  our  courts, 
it  is  subject  to  be  defeated  by  the  equitable  defense  of  laches, 
as  recognized  in  the  law.  This  question  arose  in  McCann  v. 
Welch,  supra,  and  the  court  there,  speaking  through  Justice 
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Dodos,  said :  "Courts  of  equity,  however,  are  not  dependent 
on  statutes  of  limitation  for  their  right  to  deny  hearing  to 
those  who  unduly  have  slumbered  on  their  rights."  While 
express  limitation  statutes  have  somewhat  modified  the  posi- 
tion of  courts  in  equitable  actions,  nevertheless  exercise  of  its 
judgment  to  deny  relief  in  cases  of  unjustifiable  delay  to  en- 
force a  right  is  not  taken  away  by  such  statutes.  The  reason 
sustaining  the  doctrine  is  that  justice  and  right  may  require 
that  a  party  be  denied  the  use  of  the  courts  because  he  has 
negligently  slept  on  his  rights,  thereby  inducing  a  feeling  of 
security  in  others  that  no  adverse  claim  exists,  and  that  en- 
forcement thereof  under  the  circumstances  leads  to  uncon- 
scionable and  inequitable  results  between  the  parties  to  the 
transaction.  Mere  delay  within  the  statutory  period  of  lim- 
itation is  not  in  itself  considered  suflicient  to  bar  the  enforce- 
ment of  a  right,  but  if  gross  neglect  has  operated  to  lead  the 
other  party  into  a  position  where  enforcement  of  the  asserted 
right  would  operate  to  prejudice  the  other's  beneficial  inter- 
ests, then  equity  cliarges  the  result  to  the  negligent  party  and 
precludes  him  from  asserting  his  right  by  refusing  him  the 
use  of  the  courts  to  enforce  it.  The  fact  that  plaintiff's  right 
arises  out  of  a  money  demand  and  a  mortgage  which  was  given 
to  secure  it,  and  duly  recorded,  does  not  exempt  him  from  the 
operation  of  such  defense  if  under  the  facts  and  circumstances 
his  conduct  and  long  delay  in  asserting  such  right  is  without 
reasonable  explanation  and  he  apparently  acquiesced  in  the 
belief  that  no  rights  would  be  asserted  under  the  mortgage, 
and  such  delay  misled  defendants  to  their  prejudice,  so  that 
an  enforcement  of  the  mortgage  would  lead  to  unconscion- 
able and  inequitable  results  between  the  parties. 

The  evidence  in  the  case  showing  the  relationship  of  the 
parties  and  their  conduct  in  dealing  with  the  matters  in  issue 
is  not  voluminous  and  clearly  shows  the  facts  surrounding  the 
transaction  and  the  relationship  of  the  parties.  It  appears 
that  the  defendant  Bong^  the  mortgagor,  defaulted  in  his  pay- 
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ment  of  $750  of  the  principal  sum  due  on  the  notes  evidenc- 
ing his  indebtedness  to  the  plaintiff  and  that  he  at  no  time 
paid  any  interest  due  on  the  principal  of  the  debt,  which  had 
been  due  over  eighteen  years,  and  that  the  interest  due  at  the 
time  of  the  trial,  part  of  which  had  been  due  over  nineteen 
years,  amounted  to  $926.73.  As  between  the  plaintiff,  the 
mortgagee,  and  the  defendant  Bong,  the  mortgagor,  the  facts 
show  nothing  out  of  the  usual  relationship  that  exists  between 
debtor  and  creditor  aside  from  plaintiff's  delay  in  taking  any 
steps  to  collect  any  interest  whatsoever  for  this  period  of  over 
nineteen  years,  nor  had  he  taken  any  steps  for  eighteen  years 
and  over  to  collect  the  balance  of  $750  of  the  principal  debt 
Plaintiff's  explanation  is  that  he  is  related  to  the  defendant 
Bong  and  that  he  did  not  desire  to  press  him  for  payment  and 
believed  Bong  would  pay  some  time.  While  this  conduct  is 
most  extraordinary  and  does  not  readily  harmonize  with  the 
idea  that  plaintiff  regarded  the  claim  against  Bong  as  a  sub- 
sisting one,  yet  there  is  nothing  showing  that  this  extraordi- 
nary delay  in  any  way  misled  Bong  to  his  prejudice.  Bong 
knew  that  he  owed  the  debt  and  that  he  was  primarily  liable 
therefor.  It  was  his  legal  duty  to  take  affirmative  steps  to 
pay  the  debt  and  he  cannot,  therefore,  complain  of  plaintiff's 
neglect  to  take  any  steps  to  enforce  the  mortgage  security,  nor 
can  he,  under  the  facts  and  circumstances,  justifiably  claim 
that  such  neglect  of  plaintiff  misled  him  in  the  matter  to  his 
prejudice. 

The  facts  and  the  circumstances  of  the  case  showing  the  re- 
lationship of  plaintiff  and  the  defendant  Mrs.  Holland  pre- 
sent a  totally  different  situation.  As  above  stated,  the  mort- 
gage securing  this  debt  embraces  a  one-ninth  interest  in  lot 
15,  owned  by  Mrs.  Holland  since  1898.  The  recording  of 
this  mortgage  operated  to  give  Mi^s.  Holland  constructive  no- 
tice of  its  existence,  though  it  appears  she  had  no  actual 
knowledge  thereof  until  July,  1912.  It  must  be  assumed, 
then,  that  the  plaintiff  had  the  right  to  treat  Mrs.  Holland  as 
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one  having  notice  of  the  existence  of  the  mortgage.  The 
question  then  is,  Do  the  facts  show  that  plaintiff  was  guilty  of 
laches  in  enforcing  his  rights  under  the  mortgage  against 
Mrs.  Holland,  as  owner  of  lot  15,  under  the  deed  from  Schauer 
in  1898  ?  Schauer  had  purchased  Bongos  interest  in  this  lot 
in  1897.  There  is  nothing  showing  that  these  assigns  of 
Bong  agreed  to  pay  the  debt  to  the  plaintiff,  secured  by  the 
mortgage,  or  that  they  did  not  by  reason  thereof  pay  the  full 
amount  of  the  purchase  price.  This  left  Bong  primarily  lia- 
ble for  the  debt  to  plaintiff  and  charged  the  plaintiff  with  the 
active  duty  of  collecting  it  from  Bong,  who  occupies  the  ad- 
joining lot  16,  one  ninth  of  which  is  also  embraced  in  this 
mortgage.  Under  these  facts  and  circumstances  Mrs.  Hol- 
land owed  no  duty  to  plaintiff  to  pay  the  debt  imless  Bong, 
who  was  primarily  liable,  defaulted.  These  existing  condi- 
tions and  relations  between  the  parties  entitled  her  to  rely 
upon  the  assumption,  in  view  of  the  long  delay,  that  plaintiff 
had  been  paid  by  Bong  and  that  in  case  of  Bong's  default 
that  plaintiff  would  have  notified  her  within  a  reasonable  time 
and  have  asserted  his  claim  under  his  mortgage  against  her 
lot.  This  the  plaintiff  wholly  neglected  to  do  for  upwards  of 
eighteen  years  after  the  $750,  unpaid  balance  of  the  debt, 
became  due  and  after  a  continuous  default  in  paying  any  in- 
terest for  a  period  over  nineteen  years.  The  plaintiff's  neg- 
lect to  enforce  payment  of  these  demands  against  Bong  and 
his  failure  to  assert  any  right  to  Mrs.  Holland's  property,  in 
effect  amounted  to  an  acquiescence  by  silence  that  no  claim 
was  existent  against  her  property  and  furnished  a  substan- 
tial and  good  ground  to  induce  a  feeling  of  security  on  her 
part  that  this  claim  against  her  property  had  been  fully  dis- 
charged by  Bong  and  that  it  was  no  longer  existent.  Plaint- 
iff's long  and  unreasonable  delay  in  failing  to  proceed  against 
Mrs.  Holland  on  Bong's  default  seriously  prejudiced  her  in- 
terest, in  that  it  caused  her  to  change  her  situation  and  re- 
lationship in  the  matter  in  very  substantial  ways  to  her  injury, 
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if  the  mortgage  be  now  enforced,  through  the  cost  of  improve- 
ments, which  she  could  have  avoided  had  she  been  informed 
of  Bong's  default,  and  by  subjecting  her  property  to  the  pay- 
ment of  an  amount  of  interest  on  the  debt  in  excess  of  the 
unpaid  principal,  which  accumulated  in  the  main  after  the 
notes  given  had  become  outlawed.  We  consider  that  the 
plaintiff  was  clearly  guilty  of  laches  as  to  Mrs.  Holland  and 
that  an  enforcement  of  his  mortgage  against  her  interest  in 
lot  15  would  lead  to  unconscionable  and  inequitable  results 
as  to  her,  and  must  therefore  deny  him  the  relief  awarded  by 
the  circuit  court  granting  a  foreclosure  and  sale  of  Mrs.  Uol- 
land's  interest  in  lot  15. 

By  the  Court. — The  judgment  appealed  from  is  reversed 
as  to  the  defendant  Mrs.  Holland,  and  the  cause  remanded 
with  directions  to. award  judgment  dismissing  plaintiff's  com- 
plaint as  to  Mrs.  Holland;  and  the  judgment  is  affirmed  as  to 
the  defendant  Bong. 

WiNSLow,  0.  J.,  and  Vinje,  J.,  dissent 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
February  9,  1915. 


Chicago  &  Northwestern  Railway  Company,  Respondent, 
vs.  Menasha  Paper  Company,  Appellant. 

November  19,  19 U— -February  9,  1915. 

Carriers:  Demurrage  charges:  Rules  construed:  When  sidetrack  U 
"full:"'  Placing  cars:  Holding  at  destination  awaiting  orders: 
Embargo:  Illegality:  Removal  uHthout  notice, 

1.  Within  the  meaning  of  a  rule  relating  to  car  service  and  de- 
murrage charges,  a  private  sidetrack  was  "fuU"  when,  although 
it  would  hold  more,  as  many  cars  were  upon  it  as  could  be 
handled  and  unloaded  thereon. 


Digitized  by 


Google 


«]  JANUAEY  TERM,  1915.  509 

Chicago  ft  N.  W.  R.  Co.  v.  Menasha  P.  Co.  159  Wis.  508. 

2.  An  embargo  by  which  a  railway  company,  at  the  request  of  a  man- 
ufacturer and  not  by  reason  of  any  conditions  on  its  lines  neces- 
sitating it,  refused  to  furnish  cars  for  shipments  to  such  manu- 
facturer, was  illegal  under  the  statutes  which  provide  against 
discrimination  or  special  privilege;  and,  in  the  absence  of  any 
agreement  that  notice  should  be  given  of  its  removal,  no  duty 
rested  upon  the  railway  company  to  ngtify  the  manufacturer  be- 
fore raising  such  embargo. 

Z,  Under  rules  providing  for  demurrage  charges  on  cars  for  unload- 
ing after  expiration  of  a  certain  "free  time"  following  the  no- 
tice of  arrival  or  placing;  that  such  cars  shall  be  considered 
placed  when  they  are  held  awaiting  orders  from  consignees;  and 
that  the  delivery  of  cars  to  a  private  track  shall  be  considered 
to  have  been  made  when  such  cars  have  been  placed  on  the  track 
designated  or,  if  such  track  be  full,  when  the  delivery  would 
have  been  made  had  the  condition  of  such  track  permitted,  de- 
murrage charges  were  proper  upon  cars  which,  after  notice  to 
the  consignee  of  their  arrival,  were  held  beyond  the  free  time, 
awaiting  orders,  because  of  congestion  on  the  private  sidetrack 
of  the  consignee,  although  after  reaching  their  destination  such 
cars  had  been  carried  to  the  nearest  siding  and  there  held  until 
an  accumulation  in  the  yards  ceased,  it  appearing  that  the  con- 
signee's private  track  was  kept  full  and  that  there  was  no  delay 
in  switching  the  cars  upon  such  track  when  the  consignee  so 
requested. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  for  alleged  demurrage 
<5harge8  on  cars  of  logs  and  bolts  shipped  to  appellant  at 
Menasha,  Wisconsin,  in  June  and  July,  1908.  Two  causes 
of  action  are  set  out  in  the  complaint ;  the  first  for  demurrage 
Accruing  on  intrastate  shipments,  and  the  second  for  demur- 
rage accruing  on  interstate  shipments.  The  case  was  re- 
ferred to  John  F.  Harper,  Esq.,  referee,  to  hear,  try,  and  de- 
termine, who  made  the  following  findings  of  fact  and  con- 
clusions of  law: 

^'Findings  of  fact. 

"1.  That  the  plaintiff  was,  at  all  times  mentioned  in  the 
complaint,  a  railroad  corporation  engaged  in  operating  a  rail- 
road at  Menasha,  Wisconsin,  and  elsewhere,  and  that  the  de- 
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fendant  was  at  such  times,  also  a  corporation  engaged  in  busi- 
ness at  Menasha,  Wisconsin,  and  having  its  place  of  business 
adjoining  the  railroad  of  the  plaintiff. 

^^2.  That  the  defendant  during  the  times  in  question  main- 
tained and  operated,  for  the  purposes  of  unloading  the  cars^ 
delivered  by  the  plaintiff,  a  private  sidetrack,  which  con- 
nected with  the  tracks  of  the  plaintiff. 

"3.  That  on  and  between  the  3d  day  of  June,  1908,  and 
the  20th  day  of  July,  1908,  the  plaintiff  carried  and  deliv- 
ered in  intrastate  commerce  certain  cars,  containing  pulp  and 
wooden  bolts  and  logs,  as  more  particularly  set  forth  in  Ex- 
hibit B,  attached  to  the  complaint;  that  the  numbers  of  said 
cars,  the  dates  and  hours  of  their  arrival  at  Menasha,  Wis- 
consin, the  dates  and  hours  when  the  same  were  ordered  by 
the  defendant  placed  upon  its  sidetrack,  the  dates  and  houra 
when  they  were  respectively  placed  upon  its  sidetrack  for 
unloading,  and  the  dates  and  hours  when  they  were  respect- 
ively released,  are  all  correctly  set  forth  in  Exhibit  B  at- 
tached to  the  complaint. 

"4.  That  on  and  between  the  6th  day  of  June  and  the 
24th  day  of  June,  1912,  the  plaintiff  carried  and  delivered  in 
interstate  commerce  certain  cars  containing  logs  and  wooden 
bolts,  more  particularly  set  forth  in  Exhibit  C,  attached  to- 
the  complaint;  that  the  numbers  of  said  cars,  the  dates  and 
hours  of  their  arrivals  at  Menasha,  Wisconsin,  the  dates  and 
hours  when  the  same  were  ordered  by  the  defendant  placed 
upon  its  sidetrack,  the  dates  and  hours  when  they  were  re- 
spectively placed  upon  its  sidetrack  for  unloading,  and  the- 
dates  and  hours  when  they  were  respectively  released,  are  all 
correctly  set  forth  in  Exhibit  C,  attached  to  the  complaint. 

"5.  That  the  defendant's  sidetrack,  from  which  the  cars 
were  unloaded  by  the  defendant,  could  accommodate  about 
seven  cars,  but  had  an  actual  capacity,  as  used  during  the 
times  in  question,  of  three  or  four  cars,  or  possibly  five ;  that 
as  defendant  used  the  sidetrack,  more  cars  could  not  have 
been  placed  upon  it  and  unloaded  than  were  actually  placed 
upon  it  and  unloaded  there  during  the  times  in  question, 
to  wit,  about  two  or  three  cars  a  day. 

"6.  That  each  and  every  of  the  cars  in  question  was  held 
at  destination  on  account  of  congestion  of  defendant's  private 
sidetrack,  due  to  its  inability  to  unload  and  awaiting  orders- 
from  defendant. 
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"7.  That  when  each  of  the  cars  in  question  arrived  the 
plaintiff  notified  the  defendant  of  each  arrival  by  telephone, 
^giving  the  car  numbers,  and,  according  to  the  general  custom, 
with  only  occasional  exceptions,  the  plaintiff  held  the  cars 
until  defendant  notified  it  to  place  them  upon  the  sidetrack 
for  unloading. 

"8.  That  defendant  did  not  order  the  cars  placed  for  un- 
loading sooner  than  as  shown  in  Exhibits  B  and  C,  attached 
to  the  complaint,  because,  practically,  defendant  could  not 
handle  any  more  cars  than  it  did,  and  hence  did  not  ask  for 
them. 

"9.  That  no  request  or  demand  was  ever  made  by  order  to 
spot  cars  or  otherwise  that  plaintiff  spot  cars  for  unloading 
on  any  public  delivery  track  or  any  place  other  than  defend- 
ant's said  private  sidetrack,  and  that  defendant  would  have 
been  at  all  times  unable  to  unload  said  cars  had  they  been  so 
spotted. 

"10.  That  there  was  no  delay  on  the  part  of  the  plaintiff 
in  switching  the  cars  upon  the  sidetrack,  or  refusal  or  in- 
ability of  the  plaintiff  to  place  the  cars,  nor  any  insufficiency 
of  terminal  facilities,  nor  any  congestion  in  the  yards  of  the 
plaintiff  which  prevented  the  placing  of  cars  upon  the  side- 
track in  question  when  ordered. 

"11.  That  the  charges  for  demurrage  in  question  should 
be  computed  according  to  the  rules  of  the  Wisconsin  Car  Serv- 
ice Association,  shown  as  Exhibit  A  in  plaintiff's  complaint. 

"12.  That  the  schedules  attached  to  the  complaint,  Ex- 
hibit A,  were  tariffs  for  computing  demurrage  charges,  duly 
prepared,  printed,  posted  and  filed  with  the  Railroad  Com- 
mission of  Wisconsin  and  the  Interstate  Commerce  Commis- 
sion. 

"13.  That  none  of  the  cars  on  which  demurrage  accrued 
were  through  consignments  not  held  for  orders.       • 

"14.  That  the  demurrage  sued  for  accrued  at  destination. 

"15.  That  there  is  due  to  the  plaintiff  from  the  defendant 
for  demurrage  upon  the  cars  mentioned  in  Exhibit  B  attached 
to  the  complaint,  the  amounts  therein  set  forth,  aggregating 
$104,*from  which  there  should  be  allowed  deductions,  as  set 
forth  in  said  Exhibit  B,  computed  according  to  the  Car  Service 
Rules,  amounting  to  $70,  leaving  a  new  balance  of  $34  to 
the  plaintiff  under  Exhibit  B. 

"16.  That  there  is  due  to  the  plaintiff  from  the  defendant 
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for  demurrage  upon  the  cars  mentioned  in  Exhibit  C  attached 
to  the  complaint,  the  amounts  therein  set  forth,  aggregating 
$1,419,  from  which  there  should  be  allowed  deductions  as  set 
forth  in  said  Exhibit  C,  computed  according  to  the  Car  Serv- 
ice Rules,  amounting  to  $435,  leaving  a  new  balance  of  $984 
to  the  plaintiff  under  Exhibit  C. 

"17.  That  on  March  14,  1908,  the  plaintiff,  at  the  request 
of  the  defendant,  and  not  by  reason  of  any  conditions  on  its 
line  necessitating  such  notice,  notified  the  plaintiff's  agents 
in  Wisconsin  and  Michigan,  'until  further  advised,'  to  dia* 
continue  to  furnish  equipment  to  load  with  bolts  for  the  de- 
fendant; that  this  arrangement,  called  an  'embargo,'  did  not 
run  out  until  the  close  of  the  year  1908 ;  that  this  'embargo' 
did  not  by  its  terms  cover  logs  and  was  not  thereafter  modi- 
fied by  an  agreement  of  the  parties  to  cover  logs ;  that  in  April 
and  May,  1908,  the  said  limited  number  of  cars  from  certain 
shippers  were  forwarded  by  the  plaintiff  to  the  defendant 
upon  defendant's  request,  but  that  such  cars  were  not  in- 
cluded among  those  set  forth  in  Exhibits  B  and  C,  attached 
to  the  complaint ;  that  after  shipment  of  these  cars,  the  'em- 
bargo' was  applied  again,  so  that  it  was  the  agreement  be- 
tween the  plaintiff  and  the  defendant  not  to  ship  any  bolts  to 
plaintiff,  but  this  agreement  was  violated,  and  the  cars  men- 
tioned in  Exhibits  B  and  C  were  shipped  in  violation  thereof, 
and  were  shipped  without  notice  from  the  plaintiff  to  the  de- 
fendant of  intention  to  ship  the  same,  resulting  in  the  ar- 
rival of  cars  in  great  numbers  on  certain  days,  as  more  par- 
ticularly set  forth  in  the  exhibits  attached  to  the  complaint, 
and  as  result  of  the  violation  of  the  embargo  agredfeient  as  ta 
bolts,  hereinbefore  found. 

"18.  That  in  July  20,  1908,  and  again  in  September, 
1911,  plaintiff  duly  demanded  of  defendant  payment  of  the 
demurrage  set  forth  in  the  complaint;  that  defendant  refused 
and  assigned  as  its  sole  ground  for  refusing  to  pay,  the  ex- 
istence of  the  said  embargo  order. 

** Conclusions  of  law, 
"1.  That  plaintiff  is  entitled  to  recover  of  the  defendant 
the  sum  of  $34  for  the  demurraire  set  forth  in  Exhibit  B  at- 
tached to  its  complaint,  and  the  further  sum  of  $984  for  the 
demurra^re  set  forth  in  Exhibit  C,  attached  to  its  complaint, 
making  in  all  a  total  of  $1,018,  together  with  interest  thereon 
from  July  20,  1908. 


Digitized  by 


Google 


9]  JANUAEY  TEEM,  1915.  618 

Chicago  ft  N.  W.  R.  Co.  v.  Menasha  P.  Co.  159  Wis.  508. 

"2.  That  defendant  is  estopped  from  urging  any  defense 
other  than  the  existence  of  the  said  embargo. 

**3.  That  the  embargo  arrangement  found  in  finding  17 
was  and  is  illegal,  contrary  to  public  policy,  and  void." 

The  report  of  the  referee  was  confirmed  by  the  court  and 
judgment  entered  accordingly  for  plaintiff,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Silas  H.  Bullard 
and  Felix  J.  Streyckmans,  and  oral  argument  by  Mr.  Streyck- 
mans. 

For  the  respondent  there  was  a  brief  by  Lhies,  Spooner, 
Ellis  &  QuarleSj  and  oral  argument  by  Louis  Quarles. 

The  following  opinion  was  filed  December  8, 1914: 

Kerwin,  J.  The  findings  of  the  learned  referee,  con- 
firmed by  the  court  and  sustained  by  the  evidence,  support 
the  judgment.  The  appellant  contends  that  section  C,  rule  5, 
hereafter  quoted,  is  controlling.  Under  this  rule  it  is  in- 
sisted that  it  was  the  duty  of  respondent  to  keep  the  track  of 
appellant  full  and  that  it  would  accommodate  seven  cars,  and 
that  only  three  or  four,  and  never  to  exceed  five,  cars  were 
kept  thereon,  hence  no  demurrage  could  have  been  charged 
under  the  rule  referred  to.  We  are  of  opinion  that  the  ref- 
eree properly  construed  the  rule  as  applied  to  the  facts  in 
this  case  in  holding  that  the  track  was  full  to  its  capacity 
when  demurrage  was  charged.  The  rule  must  have  a  reason- 
able construction ;  and  it  appears  from  the  evidence  that  while 
seven  cars  could  be  placed  upon  the  track  at  one  time,  not  to 
exceed  five  could  be  placed  there  so  as  to  make  its  use  for  un- 
loading practicable,  and  this  situation  was  well  understood 
by  the  parties  and  cars  placed  as  required  accordingly.  So  it 
is  clear  that  the  track  was  kept  full  within  the  meaning  of  the 
rule. 

In  the  instant  case  the  cars  held  and  upon  which  demurrage 
was  charged  reached  destination  at  Menasha  and  were  held  at 
Snells  siding  for  convenience  awaiting  orders,  and  the  appel- 
lant ordered  only  so  many  cars  as  it  could  unload  from  day 
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to  day.  It  appears  that  the' appellant  did  not  order  any  more 
cars  placed  on  its  track  than  were  placed  thereon,  but  it  is 
claimed  that  it  was  the  duty  of  respondent  to  place  and  keep 
the  track  full  with  seven  cars  whether  such  condition  inter- 
fered with  unloading  or  not,  and  if  the  track  was  not  kept  full 
no  demurrage  could  be  charged. 

The  construction  placed  upon  the  rule  by  both  parties,  viz. 
that  the  track  was  full  when  the  number  of  cars  which  could 
be  handled  there  were  upon  it,  was  the  sensible  and  practical 
construction.  The  respondent  was  not  obliged  to  do  a  vain 
and  useless  thing  by  putting  seven  cars  upon  the  track  at  one 
time  and  thus  prevent  the  practical  handling  or  unloading  of 
any  cars  thereon  by  appellant  contrary  to  its  orders.  The 
referee  and  court  below  found  upon  sufficient  evidence  that 
while  the  appellant's  sidetrack  from  which  cars  were  unloaded 
could  accommodate  about  seven  cars,  it  had  an  actual  capacity 
as  used  during  the  time  in  question  of  only  three  or  four  cars, 
or  possibly  five;  that  as  defendant  used  the  sidetrack  more 
cars  could  not  have  been  placed  upon  it  and  unloaded  than 
were  actually  placed  upon  it  and  unloaded  during  the  time 
in  question,  to  wit,  about  two  or  three  cars  a  day. 

Appellant  complains  of  a  so-called  raising  of  an  alleged  em- 
bargo without  notice.  The  court  below  and  the  referee  held 
the  embargo  illegal,  against  public  policy,  and  void.  It  ap- 
pears from  the  evidence  that  appellant  demanded  of  respond- 
ent that  it  issue  an  embargo  refusing  to  give  to  shippers  cars 
for  bolts  consigned  to  appellant  at  Menasha  and  respondent 
did  so.  The  order  reads  as  follows :  "On  account  of  accumu- 
lation, you  will,  until  further  advised,  discontinue  to  furnish 
equipment  to  load  with  bolts  consigned  to  Menasha  Paper 
Company.  Please  be  governed  accordingly."  It  is  clear 
that  the  so-called  embargo  as  laid  and  operated  by  direction  of 
appellant  granted  special  privileges  and  w^as  contrary  to  law, 
therefore  was  raised  by  the  respondent  so  as  to  avoid  liability 
for  discrimination  as  between  shippers.  Both  the  federal 
law  and  the  state  statutes  provide  against  discrimination  or 
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special  privileges ;  and  the  so-called  embargo  in  question  was 
in  contravention  of  law.  Chicago  £  A.  R,  Co.  v.  Kirby,  225 
U.  S.  155,  32  Sup.  Ct.  648;  St  Louis,  I.  M.  &  8.  22.  Co.  v. 
Edwards,  227  U.  S.  265,  33  Sup.  Ct.  262;  Michie  v.  N.  Y., 
N.  H.  &  H.  R.  Co.  151  Fed.  694;  U.  8.  v.  P.  &  R.  R.  Co. 
184  Fed.  543 ;  Blinn  L.  Co,  v.  8.  P;  R.  Co.  18  Int.  Comm. 
Comm.  Rep.  430;  Armour  P.  Co.  v.  U.  8.  209  U.  S.  56,  28 
Sup.  Ct.  428 ;  Chicago,  R.  L  &  P.  R.  Co.  v.  HardwicJe  F.  E,  Co, 
226  TJ.  S.  426,  33  Sup.  Ct.  174;  Hepburn  Act  of  June  29, 
1906  (34  TJ.  S.  Stats,  at  Large,  584,  ch.  3591)  ;  sees.  1797— 
4, 1797—10,  1797—22,  1797—24,  Wis.  Stats. 

It  is  claimed  by  appellant  that  because  some  of  the  cars, 
after  reaching  destination  at  Menasha,  were  carried  beyond 
to  the  nearest  sidetrack  and  there  held  until  the  accumulation 
in  the  yards  ceased,  then  moved  back  to  Menasha,  the  cars 
were  not  held  at  destination,  hence  no  demurrage  could  be 
charged,  and  rests  on  V.  8.  v.  D.  &  R.  0.  R.  Co.  18  Int  Comm. 
Comm.  Rep.  7,  in  support  of  this  position.  That  case  is  not 
controlling  here.  An  examination  of  it  will  show  that  the 
commission  in  treating  the  case  found  no  rule  similar  to  rules 
of  the  respondent  which  control  the  instant  case,  copies  of 
which  are  attached  to  the  complaint,  and  the  case  relied  upon 
by  appellant  is  based  upon  a  rule  in  force  at  the  time  the  de- 
murrage accrued,  therefore  governed  the  case.  But  after- 
wards provision  was  made  for  a  case  similar  to  the  one  before 
the  commission  and  which  was  in  force  when  the  case  above 
referred  to  was  tried,  but  not  applicable  because  the  demur- 
rage accrued  before  such  rule  went  into  eflFect.  In  referring 
to  this  subject  in  U.  S.  v.  D.  &  R.  G.  R.  Co.,  supra,  the  com- 
mission said,  page  10 : 

"If  the  provisions  subsequently  inserted  and  now  appearing 
in  defendant's  tariff  had  been  in  force  at  the  time,  demurrage 
would  have  accrued  on  cars  held  at  Thistle  Junction  by  direc- 
tion of  complainant.  AVe  rest  our  decision  of  this  case  on  the 
proposition  that  demurrage  can  be  assessed  only  in  accord- 
ance with  tariff  provisions,  and  that  the  rules  of  the  Utah  Car 
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Service  Association  in  effect  when  these  cars  were  delivered 
did  not  authorize  the  demurrage  charges  in  question." 

In  the  case  at  bar  the  cars  reached  destination  and  notice 
of  their  arrival  was  given  by  respondent  and  the  cars  were 
thereafter  held  awaiting  orders.  The  rules  in  force  at  the 
time  in  question  clearly  cover  the  instant  case  and  justify  the 
demurrage  charges  on  any  theory  of  the  case. 

'^ule  4.  Cars  which  are  stopped  in  transit  or  held  by  or- 
ders of  shippers  or  consignee  for  reconsignment  to  points  be- 
yond, for  change  of  load,  for  amended  instructions,  for  change 
in  billing,  milling,  shelling,  cleaning,  etc.,  or  on  account  of 
improper,  unsafe  or  excessive  loading,  or  for  any  other  reason 
for  which  the  shipper  or  consignee  is  responsible,  shall  be 
subject  to  car  service  charges  after  the  expiration  of  forty- 
eight  (48)  hours  from  arrival  at  the  point  of  stoppage,  and 
all  car  service  must  be  collected,  or  billed  a3  advances  when 
cars  go  forward.'' 

'^Rule  5 

"Section  B.  Cars  for  unloading  shall  be  considered  placed 
when  such  cars  are  held  awaiting  orders  from  consignors  or 
consignees,  or  for  the  payment  of  freight  charges  after  the  no- 
tice mailed  or  otherwise  given,  or  for  the  surrender  of  bills  of 
lading. 

'^Section  C.  The  delivery  of  cars  to  private  tracks  shall  be 
considered  to  have  been  made,  either  when  such  cars  have 
been  placed  on  the  tracks  designated,  or,  if  such  track  or  tracks 
be  full,  when  the  road  offering  the  cars  would  have  made  de- 
livery had  the  condition  of  such  tracks  permitted.  .  .  ." 

Complaint  is  made  by  appellant  that  the  so-called  embargo 
was  raised  without  notice  to  it,  and  that  such  raising  caused 
the  bunching  of  cars  and  the  delay  in  unloading.  The  alleged 
embargo  was  placed  at  the  request  of  the  appellant.  There 
was  no  agreement  that  notice  should  be  given  of  its  removal 
and  no  duty  rested  upon  the  respondent  to  do  so. 

By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
February  9,  1915. 
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Caspes,  Respondent,  vs.  Kalt-Zimmees  Manufacturing 
Company  and  others,  Appellants,  and  Kalt  and  another, 
Hespondents. 

November  21, 19H— February  P,  1915. 

Corporations:  Transfers  of  stock:  Restrictions:  Corporate  articles  or 
charter  a  legislative  act:  Mistake:  Reformation:  Amendment: 
Waiver  of  charter  provisions:  Officers:  Conspiracy:  Secret  prof- 
its: Evidence:  Sufficiency:  Who  may  he  directors:  Holder  of  stock 
in  trust:  Stock  dividends:  Recovery:  Limitation  of  actions:  Ap- 
peal: Briefs:  Disrespectful  language:  Striking  from  files, 

1.  A  provision  in  articles  of  Incorporation  that  if  any  of  the  original 

stockholders  wish  to  sell  their  stock  they  shall  first  offer  it  to 
the  board  of  directors  and  give  that  board  ten  days  in  which  to 
place  it  with  the  stockholders,  is  valid. 

2.  Whether  a  corporation  be  organized  under  a  general  law  or  by 

special  act  Its  charter  is  a  legislative  act  and  cannot  be  reformed 
or  amended  by  the  courts. 
8.  Articles  of  incorporation  must  be  construed  like  other  legislative 
enactments,  and  the  testimony  of  the  framers  as  to  what  was  In- 
tended by  the  language  used  is  not  competent 

4.  If  a  mistake  was  made  in  articles  of  incorporation,  so  that  they 

do  not  express  the  intent  of  the  incorporators  or  stockholders, 
the  statutory  method  of  changing  or  amending  such  articles  is 
exclusive. 

5.  Waiver  of  a  charter  provision  may  validate  an  act  as  to  which  it 

was  waived;  but  no  waiver  can  be  effectual  to  annul  such  a  pro- 
vision or  render  It  inoperative  in  the  future. 

6.  Findings  with  reference  to  an  alleged  conspiracy  between  officers 

and  directors  of  a  corporation  to  discriminate  against  plaintifT 
in  respect  to  authority,  work,  and  salaries  in  the  company  are 
criticised  as  vague,  unsatisfactory,  and  unsupported  by  any  def- 
inite evidence. 

7.  Where  an  officer  of  a  corporation  is  alleged  to  have  made  a  secret 

profit  in  a  purchase  of  land  for  it,  and  other  property  or  equities 
In  property  were  in  part  traded  for  such  land  or  figured  in  the 
transaction,  positive  testimony  of  such  oflicer  that  he  paid 
$35,500  for  the  land — which  was  the  price  paid  to  him  by  the  cor- 
poration— cannot  be  held  to  be  contradicted  by  the  mere  fact 
that  nine  years  after  the  purchase  he  was  unable  to  state  Just 
how  $1,247.83  of  the  amount  was  paid. 

8.  One  who  holds  the  mere  legal  title  to  stock  in  a  corporation  is  a 
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stockholder  within  the  meaning  of  sec.  1776,  Stats.,  and  may  be 
chosen  a  director. 
9.  Where  a  stockholder  claims  that  stock  dividends  had  been  de- 
clared but  never  received  by  her,  and  it  appears  that  the  corpora- 
tion transferred  the  stock  in  question  to  other  persons  more 
than  six  years  prior  to  the  commencement  of  her  action,  her 
right  to  recover  is  barred.  If  such  transfer  was  tortious  she 
might,  as  soon  as  the  wrong  was  committed,  have  brought  an 
action  for  conversion  or  an  action  to  compel  reconveyance  of  the 
stock  to  her ;  and  in  such  a  case  when  the  statute  of  limitations 
has  run  upon  and  bars  the  legal  remedy  it  bars  also  the  equi- 
table remedy. 

10.  The  provision  of  sub.  7,  sec.  4222,  Stats.,  that  a  cause  of  action 

for  relief  on  the  ground  of  fraud  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,  relates  to  a  fraud  for 
which  the  sole  redress  is  an  action  in  equity. 

11.  Language  used  in  a  brief  in  this  case  is  condemned  as  a  flagrant 

violation  of  professional  ethics  and  of  the  duty  and  respect  which 
attorneys  owe  to  courts;  and  the  brief  is  stricken  from  the  files. 
Kebwin,  J.,  dissents  in  part 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
-firmed  in  part;  reversed  in  part. 

Action  on  the  behalf  of  the  plaintiff  to  adjudge  void  art 
VIII  of  the  charter  of  the  defendant  corporation ;  or  in  case 
it  is  held  valid  to  reform  it,  and  as  reformed  to  declare  it 
fully  performed  and  no  longer  in  force ;  to  adjudge  plaintiff 
the  lawful  owner  of  certain  stock  bought  from  the  defendants 
Kalt  and  to  direct  its  transfer  to  plaintiff  on  the  books  of  the 
corporation;  to  declare  plaintiff  rightfully  entitled  to  certain 
shares  of  the  new  stock  issued  by  the  corporation  and  to  direct 
their  transfer  and  delivery  to  him ;  to  enjoin  defendants  from 
enforcing  art.  VIII  during  the  pendency  of  the  action;  to 
oust  the  defendants  TF.  J.  Zimmers,  Jay  Z.  Oreeley,  Matthew  ^ 

Zimmers,  Joseph  P,  Kdlt,  and  Kathryn  Ziminers  as  directors 
and  Matthew  Zimmers  as  president  of  the  defendant  corpora- 
tion; and  to  order  an.  election  to  fill  the  offices  vacated  by  the 
judgment  of  ouster  prayed  for. 

The  defendants  Kait-Zimmers  Manufacturing  Company, 
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Michael  Zimmers  as  secretary  thereof  and  in  his  individual 
-^  capacity,  Matihew  Zimmers,  \V.  J.  Zimmers,  Jay  Z.  Oreeley, 

and  Kaihryn  Zimmers  answered  and  by  cross-complaint 
prayed  for  a  judgment  canceling  the  assignment  of  stock  of 
Joseph  P.  Kalt  and  Philip  Kalt  to  the  plaintiff  and  directing 
a  return  thereof  to  them;  and  enjoining  plaintiff  and  said 
Kalts  from  selling  or  transferring  said  stock,  and  enjoining 
its  transfer  on  the  books  of  the  corporation  contrary  to 
art.  VIII  of  its  charter. 

The  defendant  Clara  Oellerup  by  a  cross-complaint  sought 
to  recover  certain  dividend  stock  or  its  value  from  the  defend- 
ant corporation,  Joseph  P.  Kalt,  Michael  Zimmers,  and  the 
plaintiff  which  she  alleges  was  declared  before  she  sold  her 
stock  to  Joseph  P.  Kalt  and  Michael  Zimmers  in  1898,  but 
which  was  never  received  by  her. 

During  the  trial  the  plaintiff  amended  his  complaint  and 
alleged  undue  influence  on  the  part  of  Michael  Zimmers  over 
W.  /.  Zimmers,  Matthew  Zimmers,  Kathryn  Zimmers,  and 
Jay  Z.  Oreeley  and  a  conspiracy  between  them  to  discrimi- 
nate against  plaintiff  in  reference  to  authority,  work,  and 
salaries  in  the  defendant  company,  and  that  they  had  drawn 
from  the  funds  of  the  corporation  unjust  bonuses,  excessive 
salaries,  and  secret  profits;  and  this  issue  was  tried.  Fur- 
ther facts  are  stated  in  the  opinion. 

The  trial  court  signed  findings  of  fact  covering  over  thirty 
printed  pages  and  entered  judgment  (1)  declaring  art.  VIII 
void;  (2)  reforming  it  and  declaring  it  terminated  by  limita- 
tion of  time;  (3)  decreeing  plaintiff  to  be  the  owner  of  the 
stock  claimed  by  him;  (4)  ousting  the  directors  above  named 
and  the  president  from  their  respective  offices;  (5)  ordering 
an  election  of  officers  as  prayed  for,  and  dismissing  the  cross- 
complaints  of  the  defendants  Michael  Zimmers,  W.  J,  Zimr 
I  mers,  Matthew  Zimmers,  Jay  Z.  Greeley,  Kaihryn  Zimmers, 

Kalt-Zimmers  Manufacturing  Co.,  Michael  Zimmers  as  sec- 
retary thereof,  and  Clara  Oellerup,  with  costs  against  the  first 
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five  in  the  sum  of  $370.43  and  against  Clara  Oellerup  in  the 
sum  of  $76.97.  From  this  judgment  the  defendants  whose 
cross-complaints  were  dismissed  appealed. 

For  the  appellants  Kalt-Zimmers  Manufacturing  Comr 
pany  and  others  there  were  hriefs  by  N.  L,  Baker  and  W.  J. 
Zimmers,  and  oral  argument  by  Mr.  Baker. 

For  the  appellant  Clara  Oellerup  there  was  a  brief  by  Doe 
&  Ballhom  and  //.  L.  Kellogg,  and  oral  argument  bj 
Mr.  George  Ballhom  and  Mr.  Kellogg. 

For  the  respondent  Casper  there  were  briefs  by  Austin, 
Fehr  &  Oehrz,  and  oral  argument  by  0.  0.  Oehrz. 

For  the  respondents  Joseph  P.  Kali  and  Philip  Kali  there 
was  a  brief  by  Lythan  0.  Wheeler  and  R.  8.  }YHte,  and  oral 
argument  by  Mr.  Wheeler. 

The  following  opinion  was  filed  December  8,  1914: 

ViNjE,  J.  Upon  this  appeal  we  have  had  submitted  for 
our  consideration  a  printed  case  consisting  of  1,384  pages  in 
two  volumes,  a  supplemental  case  of  93  pages,  and  six  briefs 
aggregating  712  pages.  We  were  told  upon  the  oral  argu- 
ment that  the  trial  of  the  case  occupied  forty  days.  These 
facts  are  mentioned,  not  because  they  bear  any  necessary  re- 
lation to  the  importance  of  the  questions  involved,  but  as  an 
evidence  of  the  fact  that  we  have  at  least  sensed  the  physical 
magnitude  of  the  case.  It  is  imfortunate  that  notwithstand- 
ing the  number  and  bulk  of  the  briefs  submitted  some  of  the 
more  important  questions  upon  which  the  case  turns  are  not 
treated  at  all.  This  statement  is  not  made  by  way  of  criti- 
cism, but  as  an  explanation  and  perchance  a  justification  why 
the  opinion  of  the  court  does  not  accord  the  case  that  magnifi- 
cent amplitude  given  it  by  counsel.  It  is  believed,  however, 
that  all  the  legal  questions  and  the  evidence  necessary  to  a 
correct  disposition  of  the  appeal  have  received  that  degree  of 
attention  to  which  litigants  are  justly  entitled  in  every  case. 
A  brief  outline  of  the  issues  and  of  their  disposition  by  the 
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trial  court  has  been  given  in  the  statement  preceding  the  opin- 
ion. This  mil  be  supplemented  by  the  recital  of  such  addi- 
tional facts  as  are  necessary  to  a  correct  understanding  of  the 
legal  questions  involved. 

The  defendant  corporation  was  organized  in  1894  with  a 
capital  of  $6,000  divided  into  fifty  shares,  since  increased  to 
$200,000,  consisting  of  250  shares  of  preferred  stock  and 
1,750  shares  of  common  stock,  of  which  latter  1,360  shares 
.have  been  subscribed  and  paid  for  and  were  outstanding  at 
the  time  plaintiff  bought  the  stock  he  seeks  to  have  transferred 
to  him  on  the  books  of  the  corporation.  Its  articles  of  incor- 
poration were  signed  and  acknowledged  by  Joseph  P.  Kalt, 
Philip  Kalt,  and  Michael  Zimmers.     Art  VIII  thereof  read : 

"If  at  any  time  any  of  the  original  stockholders  subscrib- 
ers hereto  desire  to  sell  and  dispose  of  their  stock,  said  stock- 
holder or  stockholders  shall  first  offer  it  in  writing  to  the 
board  of  directors,  stating  price  and  terms,  and  give  the  board 
of  directors  ten  days  in  which  to  place  it  with  the  stockhold- 
ers. At  the  expiration  of  ten  days  if  no  stockholder  has  pur- 
chased and  settled  for  same,  said  stockholder  or  stockholders 
shall  have  the  right  to  sell  to  whomever  will  purchase  upon 
the  same  sums  and  price  for  which  it  was  offered  to  the  board 
of  directors." 

In  1901  the  plaintiff  bought  his  first  stock  in  the  corpora- 
tion and  in  1903  he  was  elected  vice-president,  in  which  ca- 
pacity and  as  a  salesman  he  has  since  acted.  September  20, 
1911,  he  purchased  from  Joseph  P.  Kalt  and  Philip  Kalt  413 
shares  of  stock,  which  added  to  his  previous  holding  of  262 
shares  gave  him  675  shares.  This  was  just  one  half  of  the 
total  common  stock  then  outstanding.  The  Kalts  had  not  of^ 
fered  their  stock  to  the  board  of  directors  as  required  by 
art  VIII,  and  the  corporation  refused  to  recognize  the  sale  or 
transfer  upon  its  books  the  stock  sold. 

1.  Did  the  trial  court  err  in  declaring  void  the  provisions 
of  art  VIII  requiring  that  the  stock  of  the  original  subscrib- 
ers should  first  be  offered  for  sale  to  the  board  of  directors  ? 
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This  question  is  answered  in  the  affirmative  by  the  case  of 
Farmers'  M.  &  S.  Co.  v.  Laun,  146  Wis.  262, 131  N.  W.  366, 
and  little  need  be  added  to  what  is  there  said  on  the  subject 
The  personal  element  is  as  important  in  the  make-up  and 
management  of  a  corporation  as  it  is  in  almost  every  other 
undertaking.  Restrictions,  therefore,  reasonably  protecting 
incorporators  or  stockholders  in  their  interests  by  permitting 
them  first  to  purchase  stock  offered  for  sale,  should  be  held 
lawful  as  promotive  of  good  management  and  soimd  business 
enterprise. 

2.  x\fter  declaring  the  article  void  the  trial  court  indus- 
triously, or  through  the  industry  of  counsel,  found  that  it 
was  no  part  at  all  of  the  articles  of  incorporation ;  that  it  was 
inserted  by  mutual  mistake;  that  the  article  really  intended 
and  which  in  fact  did  constitute  a  part  of  the  articles  of  in- 
corporation read:  "If  at  any  time,  until  the  undersigned, 
Michael  Zimmers,  acquires  one  half  of  the  outstanding  stock 
of  the  company,  any  of  the  original  stockholders  subscribers 
hereto  desire  to  sell,"  etc.,  the  words  in  italics  being  added ; 
and  that  such  article  so  amended  had  expired  by  limitation  of 
time,  since  Michael  Zimmers  had  acquired  one  half  of  the 
stock  when  the  Kalts  sold  to  plaintiff.  This  action  of  the 
trial  court  presents  the  question  of  the  power  of  a  court  of 
equity  to  reform  or  amend  the  charters  of  corporations.  For 
obviously  the  charter  imder  which  the  corporation  had  existed 
for  nearly  twenty  years  was  amended  in  an  important  par- 
ticular by  the  insertion  of  the  italicised  words  above  quoted. 
Upon  this  question  the  briefs  of  counsel  are  silent,  and  so  are 
the  books  as  far  as  any  direct  authority  is  concerned,  judging 
from  the  limited  time  for  examination  which  we  have  had. 
It  is,  however,  not  surprising,  for  it  seems  a  startling  and 
novel  use  of  equity  powers.  The  charter  of  a  corporation  is  a 
legislative  grant — just  as  much  so  when  incorporated  under 
a  general  law  as  by  special  act.  An  amendment  to  a  charter 
is  a  legislative  act — just  as  much  so  wlien  made  in  pursuance 
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of  a  provision  in  its  charter  or  in  a  general  law  as  by  special 
act  State  ex  rel  Att'y  Oen.  v.  N.  P.  R.  Co.  157  Wis.  73, 
147  K  W.  219 ;  Lord  v.  Equitable  L.  A.  8oc.  104  N.  Y.  212, 
87  N.  E.  443,  22  L.  R  A.  n.  s.  420.  In  the  latter  case  the 
court  says : 

'When  the  legislature  authorizes  a  course  of  procedure 
whereby  a  charter  may  be  acquired  or  amended,  action  in  con- 
formity thereto  does  not  create  the  charter  or  make  the  amend- 
ment, but  both  come  into  existence  through  the  operation  of 
the  statuta  The  amendment  is  the  act  of  the  legislature  the 
same  as  the  charter  itself,  and  neither  has  existence  except  as 
conferred  by  statute.'' 

So  the  amendment  or  reformation  of  a 'charter  would  be 
equivalent  to  the  amendment  or  reformation  of  an  act  of  the 
legislature.  In  other  words,  it  would  be  a  legislative  act, 
and  nonjurisdictional  because  outside  the  judicial  field. 

Aside  from  the  considerations  mentioned,  a  charter  of  a 
corporation  stands  upon  a  different  footing  than  contracts 
between  private  parties.  It  is  the  organic  law  of  the  cor- 
poration, required  to  be  filed  with  the  secretary  of  state  and 
with  the  register  of  deeds  of  the  county  in  which  the  corpora- 
tion is  located.  Sub.  7,  sec.  1772,  Stats.  1913.  Amend- 
ments must  also  be  filed.  Sec.  1774.  Thus  a  mode  is  pro- 
vided whereby  any  one  interested  in  a  corporation  as  a 
prospective  stockholder,  creditor,  or  otherwise  can  ascertain 
definitely  just  what  its  organic  law  is,  and  govern  himself 
accordingly.  If  it  were  subject  to  reformation  or  amend- 
ment by  a  court  of  equity  there  might  be  but  little  safety  in 
examining  a  charter  at  any  given  time.  Diligence  and  vig- 
ilance might  become  only  pitfalls.  In  the  present  case  art. 
VIII  of  the  charter  has  been  on  file  for  nearly  twenty  years 
with  the  register  of  deeds  of  Milwaukee  county  and  with  the 
secretary  of  state,  and  during  all  that  time  it  has  spoken  to 
all  concerned  in  unmistakable  terms  on  the  subject  of  the 
sale  of  stock  by  the  original  stockholders.     It  must  still  con- 
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tinue  80  to  speak.  The  legislature  has  provided  methods  by 
which  charters  may  be  amended.  A  court  of  equity  is  not 
one  of  them.     The  legislative  methods  are  exclusive. 

An  observance  of  the  distinction  between  an  amendment 
and  a  reformation  does  not  help  the  case.  That  which  needs 
reformation  is  not  valid  as  it  stands.  Before  it  can  become 
valid  something  must  be  added  to  or  subtracted  from  it  to 
make  it  conform  to  that  which  was  intended.  In  the  case  of 
private  contracts  the  supreme  source  of  power  to  vitalize 
them  is  the  concurrent  intent  of  the  parties.  The  contract 
grows  out  of  and  rests  upon  that.  And  courts  of  equity  may 
in  proper  cases  through  evidence  dehors  the  contract  inquire 
into  what  it  was  intended  to  be  and  establish  it  accordingly. 
But  charters  are  legislative  acts,  and  snch  acts  must  be  con- 
strued from  their  contents,  contemporaneous  history,  and 
other  legitimate  aids  to  their  proper  construction.  No  evi- 
dence of  the  intent  on  the  part  of  their  framers  or  makers, 
either  individually  or  collectively,  is  competent.  Northern 
T.  Co,  V.  Snyder,  113  Wis,  516,  89  K  W.  460.  The  result 
is  that  courts  have  power  to  construe  but  not  to  reform  or 
amend  legislative  enactments.  The  charter  when  acknowl- 
edged, signed,  and  filed  became  by  force  of  a  statute  a  legis- 
lative act,  and  its  framers  were  no  more  competent  to  testify 
as  to  what  was  intended  by  the  language  used  than  would  be 
the  framer  of  a  bill  passed  by  the  legislature,  or  a  member 
of  the  legislature  itself.  If  a  mistake  is  made  in  a  charter 
so  that  it  does  not  express  the  intent  of  the  incorporators  or 
stockholders,  the  statutory  method  of  changing  or  amending 
it  offers  an  adequate,  speedy,  and  simple  remedy. 

3.  It  was  shown  by  the  evidence  and  found  by  the  court 
that  in  a  number  of  instances  of  the  sale  of  stock  by  one 
stockholder  to  another  previous  to  the  sale  of  the  Kalt  stock 
to  the  plaintiff  the  provisions  of  art.  VIII  had  not  been  com- 
plied with,  and  therefore,  the  argument  runs,  it  has  been 
annulled  by  waiver  and  is  no  longer  operative.     The  same 
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lack  of  observing  the  distinction  between  a  contract  and  a 
corporate  charter  is  responsible  for  this  argument.  No  doubt 
a  waiver  of  a  charter  requirement  may  be  resorted  to  in 
order  to  validate  an  act  as  to  w-bich  the  charter  provision  was 
waived.  But  to  hold  that  the  provisions  of  a  charter  can  by 
any  number  of  waivers  become  inoperative  in  the  future 
would  be  equivalent  to  holding  that  a  charter  may  be  an- 
nulled by  disregarding  its  provisions.  Sees.  3240  and  3241, 
Stats.  1913,  provide  how  charters  may  be  annulled,  and  sec. 
1789  how  a  corporation  may  be  dissolved.  Waiver  by  the 
corporation  of  charter  provisions  is  not  mentioned  in  these 
sections. 

But  the  vital  objection  to  holding  that  a  charter  provision 
may  be  annulled  by  previous  waivers  is  that  no  one,  upon 
reading  a  charter  under  which  a  corporation  has  existed  for 
some  time,  could  tell  what  provisions  were  in  force  and  what 
had  been  annulled  by  previous  conduct  of  the  corporation. 
The  reasons  suggested  why  a  court,  even  though  it  had  juris- 
diction, should  not  reform  a  charter  apply  more  strongly 
here.  A  party  interested  in  a  corporation  has  a  right  to  rely 
upon  the  fact  that  its- charter  is  what  it  purports  to  be.  He 
cannot  be  met  with  the  statement  that  such  and  such  pro- 
visions of  it  have  been  annulled  through  disregard  in  the 
past  Here  again  the  statute  as  to  how  charters  may  be 
amended  must  control.  To  drop  out  a  provision  of  a  charter 
is  an  amendment  of  it.  Any  material  change  in  the  funda- 
mental law  of  a  corporation  is  an  amendment.  State  ex  reU 
Att'y  Gen.  v.  Northern  Pacific  R.  Co.  157  Wis.  73, 147  N.  W. 
219. 

4.  The  conspiracy  issue  has  hardly  standing  room  in  the 
case.  It  was  lugged  in  during  the  trial,  no  doubt,  to  round 
out  the  forty  days  or  to  discover  if  possible  a  new  avenue  of 
attack.  No  part  of  the  judgment  is  based  upon  any  of  the 
findings  made  with  reference  to  it,  and  the  findings  them- 
selves are  vague,  unsatisfactory,  and  not  supported  by  the 
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evidence  in  so  far  as  any  definite  tortious  act  is  concerned. 
They  find  that  the  defendants  named 

"have  arbitrarily,  wrongfully,  and  without  just  cause  dis- 
criminated against  said  plaintiff  in  the  apportionment  and 
fixing  of  authority,  work,  and  salaries  in  said  company,  and 
have  withheld  distribution  of  its  earnings  and  profits,  said 
defendants  Matthew  Zimmers  and  Jay  Z.  Oreeley  have 
drawn  out  of  its  funds  and  now  retain  excessive  salaries  and 
unjust  bonuses,  and  said  defendant  Michael  Zimmers  has 
held,  enjoyed,  and  retained  and  now  holds  his  position  and 
ofiice  in,  and  the  direction,  management  and  control  of,  said 
company  and  of  its  business  at  an  unfair  and  excessive  sal- 
ary and  other  important  and  valuable  benefits  and  advan- 
tages, and  has  drawn  and  now  retains  considerable  sums  of 
money  by  the  way  of  excessive  salaries  and  a  profit  secretly 
and  wrongfully  made  by  him  in  certain  real-estate  transac- 
tions for  the  purchase  of  said  company's  former  factory  site, 
in  which  he  acted  for  the  use  and  benefit  and  on  behalf  of 
said  company." 

This  is  the  most  specific  finding  there  is  on  the  subject. 
One  wonders  that  an  expenditure  of  forty  days  of  trial  pro- 
duced no  more  definite  results  in  the  evidence,  for  it  is  no 
more  specific  than  are  the  findings.  As  to  the  latter  it  should 
be  stated,  in  justice  to  the  trial  judge,  that  he  did  not  draw 
them.  They  were  prepared  for  his  signature  by  counsel  for 
plaintiff.  Their  gravamen,  except  as  to  the  charge  of  secret 
profits  derived  from  securing  the  former  factory  site,  is  trace- 
able directly  to  a  disagreement  in  corporate  management  and 
as  to  the  relative  value  of  the  services  of  the  plaintiff  and  of  the 
defendants.  The  salaries  paid  were  voted  in  the  regular  and 
lawful  manner  and  were  paid  as  voted.  That  plaintiff  now 
thinks  that  those  of  the  defendants  were  too  high  is  natural. 

The  nub  of  the  factory-site  purchase  kno^\^l  as  the  Larkin 
deal  is  this:  In  1904  the  Larkin  building  was  for  sale  and 
Michael  Zimmers,  with  the  consent  of  the  officers  of  the  cor- 
poration, bought  it  for  the  corporation,  but  bargained  for  and 
took  title  to  the  same  in  the  name  of  his  sister  in  order  to 
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secure  a  better  price  and  because  it  was  thought  best  not  to 
take  title  in  the  name  of  the  corporation  just  then.  He 
swears  he  paid  $36,500  for  the  property  and  that  was  the 
price  paid  him  by  the  corporation  when  it  bought  it  Upon 
the  trial,  occurring  about  nine  years  later,  he  was  unable  to 
account  for  how  he  paid  Larkiri  $1,247.83  of  the  purchase 
price.  He  swears  he  paid  it,  and  there  is  no  evidence  to  the 
contrary.  Other  property  was  in  part  traded  for  the  Larkin 
lot,  and  equities  in  property  belonging  to  W.  J.  Zimmers  also 
figured  in  the  deal.  His  failure  after  such  a  long  lapse  of 
time  to  account  for  how  the  sum  of  $1,247.83  in  a  $35,500 
deal  was  paid  cannot  be  held  to  contradict  his  positive  evi- 
dence that  he  paid  Larkin  in  money  or  property  the  sum  of 
$35,500. 

5.  The  court  found  that  Maftheiv  Zimmers,  W.  J.  Zim- 
mers,  Kathryn  Zimmers,  and  Jay  Z.  Greeley  were  not  bona 
fide  stockholders,  and  therefore  under  the  statute,  sec.  1770, 
and  the  provisions  of  the  charter,  each  alike  requiring  di- 
rectors to  be  stockholders,  they  were  ineligible  to  hold  the 
office  of  directors.  They  were  found  to  hold  their  stock  in 
trust  for  Michael  Zimmers.  With  the  correctness  of  the  find- 
ing that  they  held  their  stock  in  trust  we  are  not  concerned  as 
far  as  their  right  to  hold  office  is  thereby  affected,  and  that  is 
the  only  issue  upon  this  branch  of  the  case.  They  were 
ousted  from  office  by  the  judgment,  and  the  president,  Matthew 
Zimmers,  was  also  held  not  entitled  to  the  office,  presumably 
because  not  a  stockholder,  though  there  is  a  finding  that  their 
continuance  in  office  will  materially  hamper  and  injure  the 
corporation  in  its  business  and  growth  and  will  result  in  ir- 
reparable loss  to  the  plaintiff.  But  this  finding  is  not  based 
upon  any  tangible  evidence.  In  face  of  the  fact  that  the  cor- 
poration has  grown  from  a  small  concern  with  a  capital  of 
$5,000  in  1894  to  one  having  a  capital  of  $200,000  in  1910, 
practically  without  the  addition  of  new  stockholders  or  capi- 
tal other  than  that  earned  by  the  company,  and  that  it  has 
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maintained  its  stock  at  more  than  par  xmder  the  management 
complained  of,  mere  conclusions  and  findings  of  general  in- 
competency cannot  avail. 

It  is  settled  by  the  great  weight  of  authority  in  this  country 
and  in  England  that  one  who  holds  the  mere  legal  title  to 
stock  is  qualified  to  act  as  an  officer  of  the  corporation,  though 
there  is  a  charter  provision  or  statute  requiring  officers  to  be 
stockholders,  3  Clark  &  Marsh.  Priv.  Corp.  2031,  2032  and 
cases  cited;  2  Cook,  Corp.  (6th  ed.)  §  623  and  cases  cited; 
In  re  St.  Lawrence  S.  Co,  44  N.  J.  Law,  529;  State  ex  rel, 
Rankin  v.  Leete,  16  Nev.  242;  In  re  Argus  P.  Co,  I.N.  Dak. 
434,  48  N.  W.  347;  Pulbrook  v.  Richmond  G.  M.  Co.  L.  R 
9  Ch.  Div.  610.  One  who  holds  stock  in  trust  for  the  ex- 
press purpose  of  qualifying  him  as  an  officer  is  eligible.  Cook, 
Corp.  (6th  ed.)  §  623;  In  re  Leslie,  58  N.  J.  Law,  609,  83 
Atl.  954. 

A  rule  requiring  that  the  equitable  or  beneficial  interest  in 
the  stock  should  be  in  a  person  in  order  to  render  him  eligible 
as  an  officer  would  exclude  all  trustees  from  acting  as  cor- 
porate officers  and  in  a  large  measure  debar  them  from  invest- 
ing trust  funds  in  corporate  enterprises  because  they  could 
not  adequately  protect  such  fluids  by  participating  in  the  ac- 
tive management  of  the  business.  The  reason  given  for  a 
contrary  view  is  that  officers  of  a  corporation  should  be  per- 
sonally interested  in  its  welfare,  and  that  can  be  the  case  only 
when  the  legal  and  beneficial  interest  unite  in  the  same  person. 
We  do  not  so  consider  it.  Trust  duties  are  some  of  the  most 
sacred  duties  there  are,  and  the  confidence  reposed  through 
them  is  seldom  abused.  Even  where  stock  is  transferred  for 
the  express  purpose  of  qualifying  one  to  hold  a  corporate  of- 
fice, the  person  so  transferring  it  is  personally  interested  in 
the  sound  management  of  the  corporation  and  would  be  un- 
likely to  jeopardize  his  interest  by  placing  the  stock  in  in- 
competent hands.  The  rule  that  merely  a  legal  title  qualifies 
is  more  in  consonance  with  present  business  requirements  and 
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is  fraught  with  no  undue  hazard  to  stockholders.     The  de- 
fendants mentioned  were  improperly  ousted  from  office. 

6.  Clara  GeUerup  subscribed  and  paid  for  nine  shares  of 
stock  at  the  time  of  the  organization  of  the  corporation.  Sub- 
sequently she  secured  an  additional  three  and  one-half  shares, 
making  twelve  and  one-half  shares  in  alL  On  December  7, 
1898,  she  sold  all  her  stock  for  $1,375.  Six  and  one-half 
shares  thereof  were  assigned  to  Joseph  P.  Kalt  and  six  shares 
to  Michael  Zimmers.  Her  husband  acted  as  her  agent 
throughout.  He  was  the  factory  superintendent  of  the  de- 
fendant corporation  from  the  time  of  its  organization  until 
April,  1898,  and  was  familiar  with  the  financial  affairs  of 
the  company  while  in  its  employ.  From  the  time  of  the  sale 
of  her  stock  until  1912  Mrs.  Oellerup  made  no  claim  against 
the  corporation  or  any  of  its  stockholders  that  anything  was 
due  her  or  that  she  had  any  interest  in  the  corporation.  Now 
she  claims  that  in  February,  1912,  she  discovered  that  stock 
dividends  had  been  declared  previous  to  the  sale  of  her  stock, 
but  not  transferred  to  her;  that  the  corporation  had  wrong- 
fully transferred  her  dividend  stock  to  Joseph  P.  KaU  or  to 
Michael  Zimmers  or  to  both.  The  proof  supported  her  claim 
that  stock  dividends  had  been  declared  and  that  she  had  re- 
ceived no  dividend  stock,  but  was  rather  uncertain  as  to  what 
had  become  of  all  of  it.  Most  of  it  went  to  the  persons 
named.  The  circuit  court  found  that  Mrs.  GeUerup,  when 
she  sold  her  stock  in  1898,  intended  to  and  did  in  fact  sell  all 
her  interest  in  the  corporation,  including  the  dividend  stock, 
and  that  if  she  did  not  she  has  been  guilty  of  such  laches  as 
to  bar  her  right  to  recover.  We  think  the  evidence  warrants 
both  findings.  But  it  is  immaterial  whether  or  not  it  does. 
The  six  years'  statute  of  limitations  was  pleaded  in  behalf  of 
all  adversely  affected  by  her  claim,  and  the  proof  shows  that 
the  corporation  transferred  the  stock  in  question  more  than 
six  years  prior  to  the  commencement  of  Mrs.  Gellerup's  ac- 
tion. Assuming  that  such  transfer  of  stock  was  tortious  she 
Vol.  169  —  34 
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had  two  remedies.  She  could  bring  her  action  for  damages 
for  the  value  of  her  stock  wrongfully  converted,  or  she  could 
bring  an  action  to  compel  a  reconveyance  of  her  stock,  or  fail- 
ing in  that  for  damages.  She  therefore  had,  at  the  time  the 
wrong  was  committed,  a  legal  remedy  and  an  equitable  rem- 
edy for  the  same  wrong.  In  such  eases  the  statute  of  limita- 
tions runs  upon  the  equitable  remedy  and  bars  that  when  it 
has  run  upon  the  legal  remedy.  The  cause  of  action  upon 
the  legal  remedy  accrued  as  soon  as  the  wrong  was  committed, 
namely,  when  the  illegal  transfer  of  stock  was  made.  The 
provisions  of  sub.  7,  sec.  4222,  Stats.  1913,  that  a  cause  of 
action  shall  not  be  deemed  to  accrue  until  the  discovery  of  the 
fraud,  relates  to  a  fraud  for  which  the  sole  redress  is  an  ac- 
tion in  equity.  Buttles  v.  De  Baun,  116  Wis.  323,  93  N.  W. 
5;  Boyd  v.  Mut  F.  Asso.  116  Wis.  165,  90  N.  W.  1086,  94 
N.  W.  171;  Pieisch  v.  Milbrath,  123  Wis.  647,  101  N.  W. 
388,  102  J7.  W.  342 ',Figge  v.  Bergenthal,  130  Wis.  694,  109 
N.  W.  581,  110  ]Sr.  W.  798;  Ott  v.  Hood,  152  Wis.  97,  139 
N.  W.  7G2.  So  the  trial  court  properly  dismissed  her  cause 
of  action  with  costs  against  her. 

Some  statements  are  contained  in  the  opinion  from  which 
inferences  reflecting  somewhat  upon  the  length  of  the  trial 
and  the  bulk  of  the  printed  case  and  briefs  may  be  jtstly 
drawn.  It  should  not  be  inferred  from  them,  however,  that 
the  case  has  been  ill  prepared  or  slovenly  presented.  The 
briefs,  though  in  our  opinion  needlessly  long,  are  well  ar- 
ranged and  indexed,  methodical  in  their  treatment,  and  have 
been  of  great  assistance  to  the  court  in  ascertaining  the  legal 
questions  necessarily  calling  for  adjudication. 

By  the  Court, — Upon  the  appeal  of  the  defendants  Ealt- 
Zimmers  Manufacturing  Co,,  Michael  Zimmers  as  secretary 
thereof,  Michael  Zimmers,  Matthew  Zimmers,  Tf.  J.  Zim- 
mers, Jay  Z.  OreeJey,  and  Kathryn  Zimmers  the  judgment  is 
reversed,  and  the  cause  remanded  with  directions  to  enter 
judgment  dismissing  the  complaint  upon  the  merits;  and  to 
outer  judgment  in  favor  of  the  above  named  defendants  upon 
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their  cross-complaints  canceling  the  assignment  of  stock  of 
Joseph  P.  KaU  and  Philip  Kalt  to  the  plaintiff;  directing  a 
return  thereof  to  them  and  enjoining  its  sale,  or  transfer  on 
the  books  of  the  corporation,  contrary  to  the  provisions  of 
art.  VIII  of  its  charter,  with  costs.  The  defendant  Clara 
Gellerup  will  take  nothing  upon  her  appeal. 

Keewin,  J.  {dissenting  in  part).  I  do  not  agree  with  that 
part  of  the  opinion  of  the  court  which  holds,  as  I  understand 
it,  that  a  court  of  equity  has  no  power  to  act  upon  articles  of 
incorporation  in  any  case  because  the  charter  of  a  corporation 
is  a  legislative  grant. 

The  articles  of  incorporation  constitute  a  contract  between 
the  incorporators,  not  a  legislative  act.  True,  when  the  in- 
corporators make,  execute,  and  file  the  articles  in  accordance 
with  the  statutes  the  articles  of  incorporation  thereupon  stand 
upon  somewhat  different  grounds  as  regards  the  rights  of  the 
public  and  third  parties  dealing  with  the  corporation  on  the 
faith  of  the  articles  filed  than  an  ordinary  contract. 

It  may  be  that  there  could  be  no  reformation  to  the  injury 
of  third  parties  acting  upon  the  faith  of  the  articles  filed. 
But  the  opinion  seems  to  hold  that  in  no  case  can  relief  be 
afforded  in  equity  between  the  incorporators  for  fraud  or  mis- ' 
take  in  the  execution  of  the  articles,  whether  the  rights  of 
others  are  prejudiced  by  the  relief  or  not 

I  think  a  court  of  equity  can  grant  some  kind  of  equitable 
relief  in  a  proper  case  where  the  articles  of  incorporation  do 
not  express  the  contract  of  the  incorporators. 

Timlin,  J.,  took  no  part 

The  respondent  moved  for  a  rehearing.  The  motion  was 
denied,  without  costs,  on  February  9,  1915,  and  the  following 
opinion  was  filed  on  February  12,  1915: 

ViNJE,  J.  The  motion  for  a  rehearing  upon  the  main 
case  presents  no  new  questions  or  arguments  of  sufficient  im- 
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portance  to  merit  a  reconsideration  of  the  ease  or  a  change  in 
the  mandate. 

We  construe  the  correspondence  between  the  parties  to  con- 
stitute an  agreement  with  reference  to  the  taxation  of  costs 
as  claimed  by  appellants,  namely,  that  each  party  should  pay 
for  one  copy  of  the  transcript  of  the  evidence  and  for  one 
half  of  the  original,  and  that  the  party  prevailing  upon  the 
appeal  should  tax  the  costs  for  the  copy  paid  for  and  for  one 
half  of  the  original ;  that  is,  the  losing  party  should  reimburse 
the  other  for  the  expense  incurred  for  transcripts.  Costs  will 
so  be  taxed. 

By  way  of  justifying  their  presentation  of  the  case  in  this 
court,  counsel  for  appellants,  in  their  brief  resisting  the  mo- 
tion for  a  rehearing,  say : 

"They  [counsel]  have  grown  to  believe  (perhaps  errone- 
ously as  a  general  proposition)  that  courts  of  equity  recognize 
no  limitations  upon  their  powers,  and  that  they  enjoy  most 
the  finding  of  new  plausible  ways  for  the  destruction  of  rights^ 
however  fortified  by  constitutions,  statutes,  or  well  established 
principles,  if  once  it  has  been  made  to  seem  to  them  person- 
ally desirable  to  accomplish  that  end." 

This  is  a  severe  arraignment  of  courts  of  equity,  and  it 
must  have  been  intended  to  have  special  reference  to  this 
court  or  else  it  would  not  have  been  advanced  as  a  reason  why 
counsel  pursued  a  certain  method  of  presenting  the  case.  That 
this  conclusion  is  just  appears  by  their  language,  for  they 
add,  "That  is  why  they  were  not  content  to  submit  the  cause 
upon  appellants'  protection  by  such  barriers  of  the  law."  The 
language  is  a  direct  charge  that,  in  the  belief  of  counsel,  this 
court  enjoys  most  the  finding  of  new  plausible  ways  for  the 
destruction  of  rights,  however  fortified  by  constitutions,  stat- 
utes, or  well  established  principles,  if  once  it  has  been  made 
to  seem  personally  desirable  to  accomplish  that  end.  Did 
such  a  charge  emanate  from  counsel  defeated  in  an  important 
and  hotly  contested  case  some  allowance  could  perhaps  be 
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made  for  the  frailty  of  human  nature  smarting  under  defeat. 
But  such  is  not  the  fact.  Counsel  were  successful  upon  every 
proposition  involved  in  the  appeal.  So  their  language  must 
be  considered  as  the  calm,  deliberate  utterance  of  their  belief 
upon  the  subject.  So  considered  it  presents  a  most  flagrant 
violation  of  professional  ethics  and  of  the  duty  and  respect 
which  attorneys  owe  courts.  It  is  regi*ettable  enough  that 
counsel  entertain  such  a  belief  respecting  this  court.  It  is 
still  more  regrettable  that  they  should  so  act  as  to  make  it 
necessary  to  put  their  belief  on  record,  for  no  court  worthy 
of  the  name  would  permit  such  a  studied  insult  to  pass  un- 
noticed. 

This  court  does  not  claim  infallibility.  It  realizes  that  it 
is  only  a  human  agency  and  therefore  may  err.  But  it  does 
claim  that  it  is  earnestly  laboring  to  administer  justice;  to 
preserve,  not  to  destroy  rights ;  to  so  interpret  and  ^pply  the 
constitution,  statutes,  and  principles  of  law  that  they  shall 
become  the  shield  of  right,  not  of  wrong,  and  to  conserve  them 
in  their  spirit  and  integrity  to  the  end  that  they  may  truly 
fulfil  the  purpose  for  which  they  were  ordained  and  estab- 
lished. To  accomplish  this  object  to  its  fullest  extent  this 
court  needs  no  unprofessional  goad.  Judicial  labor  is  not 
lightened  nor  is  judicial  balance  strengthened  by  such  lan- 
^age  as  counsel  has  used.  Hence  it  is  reprehensible  from 
every  point  of  view  and  deserves  the  severest  condemnation 
from  bench  and  bar  alike.  Counsel  for  appellants  will  be 
allowed  no  costs  either  for  printing  brief  or  for  attorney's 
fees  upon  the  denial  of  the  motion  for  a  rehearing. 

By  the  Courf. — ^Motion  for  rehearing  denied  without  costs ; 
and  appellants'  brief  upon  the  motion  is  ordered  stricken 
from  the  files. 
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Legko,  Appellant,  vs.  Caeley  and  another,  Respondents. 

December  10,  191  ^ — February  9, 1915. 

Negligence:  Destruction  of  property  by  sparks  from  traction  engine: 
Evidence:  Sutjficiency  of  spark  arrester:  Statute  construed:  Un- 
certainty: Instructions  to  jury. 

X.  In  an  action  to  recover  for  the  burning  of  a  barn  and  other  prop- 
erty the  evidence  is  held  to  sustain  a  finding  by  the  jury  that  the 
fire  was  caused  by  sparks  or  cinders  emitted  from  defendants' 
traction  engine. 

2.  Sub.  1,  sec.  1494 — 57,  Stats.,  includes  within  its  requirements  all 

traction  or  portable  engines,  and  it  was  error  to  exclude  evidence 
offered  by  plaintiff  to  show  that  defendants  were  running  the  en- 
gine in  question  in  violation  of  that  statute. 

3.  The  requirements  of  sub.  1,  sec.  1494 — 57,  Stats.,  that  the  engines 

mentioned  therein  shall  be  "so  constructed  as  to  give  the  most 
practicable  protection  against  the  escape  of  sparks"  and  "shall 
be  provided  with  the  most  practicable  devices  to  prevent  the  es- 
cape of  fire  from  ash  pans  or  fire  boxes,"  do  not  render  the  stat- 
ute void  for  uncertainty. 

4.  The  spark  arrester  upon  the  engine  in  question,  not  being  a  screen 

or  wire  netting  on  top  of  the  smokestack,  but  being  in  the  form 
of  a  cone  of  wire  screen  with  a  rim  on  top,  set  down  on  the  top 
of  the  smokestack  with  the  point  or  apex  downward  into  the 
stack,  and  the  point  having  been  rusted  or  burned  off  so  that 
there  was  a  hole  in  it,  was  not  in  compliance  with  said  statute. 

5.  An  instruction  to  the  jury,  to  the  effect  that  there  was  a  large 

amount  of  testimony  tending  to  show  that  the  spark  arrester  was 
not  unsafe  or  defective,  and  little  if  any  evidence  that  it  was  de- 
fective or  unsafe,  was  erroneous  and  prejudiciaL 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.     Reversed, 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  the  plaintiff's  bam  and  harvested  crops  by  fire  alleged 
to  have  been  caused  by  defendants'  negligence  in  equipping 
their  threshing  engine.  The  answer  denies  generally  the  al- 
legations of  the  complaint  and  alleges  that  the  plaintiff's  dam- 
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age,  if  any,  was  caused  by  the  contributory  negligence  of  the 
plaintiff.     The  jury  returned  the  following  verdict: 

"(1)  Was  the  lire  which  burned  plaintiff's  bam  and  other 
property  caused  by  sparks  or  cinders  of  fire  emitted  from  the 
defendants' engine  ?     A.  Yes. 

"(2)  Was  the  spark  arrester  which  was  on  the  defendants' 
engine  at  the  time  of  the  fire  in  a  defective  and  unsafe  condi- 
tion?    A.  No. 

"(3)  If  you  answer  question  number  2  by  ^Yes,'  then  an- 
swer this  question :  Was  such  defective  and  unsafe  condition 
known  to  the  defendants  at  the  time  of  the  fire  ?     A.  . 

"(4)  If  you  answer  question  number  2  by  ^Yes,^  then  an- 
swer this  question:  Had  such  defective  and  unsafe  condition 
of  the  spark  arrester  existed  for  such  length  of  time  that  the 
defendants,  in  the  exercise  of  ordinary  care,  ought  to  have 
known  and  remedied  it  ?     A.  . 

"(5)  If  you  answer  question  number  2  by  ^Yes,'  then  an- 
swer this  (lucstion:  Was  such  defective  and  unsafe  condition 
of  the  spark  arrester  the  proximate  cause  of  plaintiff's  dam- 
age?    A.  . 

"(6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  proximatelv  contributed  to  the  plaintiff's  damage? 
A.  . 

"(7)  What  was  the  value  of  the  plaintiff's  property  de- 
stroyed by  the  fire  ?     A.  ." 

Judgment  was  rendered  for  the  defendants  upon  the  ver- 
dict, from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Goodrich  &  Oood- 
rick,  and  oral  argument  by  A.  B.  Goodnck, 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Henry  Hay, 

Kerwin,  J.  On  September  15,  1911,  the  defendants  be- 
gan threshing  plaintiff's  grain  on  his  premises  and  shortly 
thereafter  a  fire  started  in  the  hay  in  a  log  barn.     The  thresh- 
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ing  engine  was  placed  about  thirty  or  forty  feet  from  the  bam. 
The  fire  destroyed  the  plaintiff's  property.  There  is  evidence 
that  plaintiff  received  $448  insurance,  which  deducted  from 
the  value  of  the  property  burned  left  about  $1,000  damages 
sustained,  occasioned  by  the  fire. 

There  is  also  evidence  tending  to  show  that  the  spark  ar- 
rester was  in  the  form  of  a  cone  made  of  wire  screen  with  a 
rim  on  top  set  down  on  the  top  of  the  smokestack,  point  or 
apex  downward  into  the  stack;  that  shortly  after  the  fire 
started  the  engine  was  removed  from  the  fire ;  that  the  spark 
arrester  liad  been  used  about  seven  years ;  that  it  was  discov- 
ered after  the  spark  arrester  had  been  removed  that  the  point 
or  apex  extending  downward  into  the  smokestack  had  been 
burned  off  or  rusted  off  so  that  there  was  a  hole  in  it ;  that  the 
arrester  had  been  inspected  two  or  three  days  before  the  fire, 
and  it  was  claimed  by  respondents  and  denied  by  appellant 
that  the  jar  caused  by  pulling  the  engine  over  the  blocks  after 
the  fire  started  caused  the  point  of  the  arrester  to  fall  off. 

Expert  witnesses  testified  that  sparks  would  not  pass 
through  the  hole  in  the  point  of  the  arrester,  because  of  the 
action  of  the  steam  through  the  exhaust  pipe  located  immedi- 
ately below  the  point  of  the  spark  arrester,  because  the  action 
of  the  exhaust  would  drive  the  sparks  to  the  side  of  the  smoke- 
stack, and  besides  the  steam  was  so  wet  as  to  extinguish  the 
sparks  if  any  went  up  through  the  hole  in  the  point  of  the 
arrester ;  that  it  was  safe  to  operate  the  arrester  with  the  hole 
in  it. 

There  was  some  evidence,  how^ever,  that  sparks  would  live 
to  go  up  the  side  of  the  smokestack,  and  that  this  would  occur 
in  any  smokestack;  that  no  practical  smokestack  could  be  de- 
vised which  would  not  emit  some  sparks.  We  think  there 
was  sufficient  evidence  to  support  the  finding  of  the  jury  to 
the  effect  that  the  fire  which  burned  the  plaintiff's  property 
was  caused  by  sparks  or  cinders  of  fire  emitted  from  the  de- 
fendants' engine. 
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The  appellant  assigns  several  errors  and  urges  them  as 
grounds  of  reversal. 

1.  Sub.  1,  sec.  1494 — 57,  Stats.,  provides : 

"Between  March  1st  and  December  1st  it  shall  be  unlawful 
for  any  .  .  .  traction,  or  portable  engine,  and  all  other  en- 
gines, boilers,  and  locomotives,  except  railway  locomotives, 
operated  in,  through,  or  near  forest,  brush,  or  grass  land, 
which  do  not  bum  oil  as  fuel,  to  be  operated  without  a  screen 
or  wire  netting  on  top  of  the  smokestack  and  so  constructed 
as  to  give  the  most  practicable  protection  against  the  escape  of 
sparks  and  cinders  from  the  smokestacks  thereof,  and  each 
such  engine  shall  be  provided  with  the  most  practicable  de- 
vices to  prevent  the  escape  of  fire  from  ash  pans  or  fire  boxes. 
•  •  • 

The  appellant  offered  to  prove  that  respondents  were  run- 
ning their  engine  in  violation  of  this  statute,  and  the  evidence 
was  excluded  on  the  ground,  as  we  understand  the  record,  that 
the  statute  does  not  apply.  We  think  it  was  error  to  exclude 
the  evidence.  But  counsel  for  respondents  insists  that  the 
statute  is  inapplicable  on  the  ground  that  the  phrase  "operated 
in,  through,  or  near  forest,  brush,  or  grass  land"  modifies  the 
phrase  "and  all  other  engines,  boilers,  and  locomotives,"  and 
does  not  modify  or  qualify  the  first  or  the  second  class  of  en- 
gines named  in  the  statute.  We  cannot  assent  to  this  con- 
struction. The  statute  seems  to  include  within  its  require- 
ments all  traction  or  portable  engines  and  all  other  engines, 
boilers,  and  locomotives  except  railway  locomotives. 

It  is  further  claimed  by  respondents  that  the  statute  is  void 
for  uncertainty  because  of  the  provisions  "so  constructed  as 
to  give  the  most  practicable  protection  against  the  escape  of 
sparks.''  "Such  engines  shall  be  provided  with  the  most  prac- 
ticable devices  to  prevent  the  escape  of  fire  from  ash  pans  or 
fire  boxes."  These  provisions  do  not  render  the  statute  void 
for  uncertainty.  Bonnell  v.  C,  St.  P.,  M.  &  0,  R.  Co.  158 
Wis.  153,  147  N.  W.  1046. 

It  is  further  contended  by  counsel  for  respondents  that  if 
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the  statute  is  valid  there  was  compliance  with  it  regarding  the 
furnishing  of  a  sufficient  spark  arrester.  On  this  point  the 
court  is  of  opinion  that  the  spark  arrester  was  not  in  compli- 
ance with  the  statute.  It  was  offered  in  evidence  and  is  be- 
fore us  and  does  not  show  a  screen  or  wire  netting  on  top  of 
the  smokestack. 
'  %  The  court  instructed  the  jury: 

"A  large  amount  of  testimony  has  been  offered  tending  to 
show  that  in  the  condition  that  the  spark  arrester  is  now  in, 
that  it  is  not  unsafe  or  defective.  This  evidence  tends  to 
prove  that  the  spark  arrester  in  the  present  condition  is  as 
good  as  that  used  by  the  ordinary  careful  and  prudent  man. 
In  fact  there  is  little  if  any  evidence  that  such  spark  arrester, 
in  the  condition  it  now  is  in,  is  defective  or  unsafe." 

This  instruction  was  erroneous  and  prejudicial.  Wolff  v, 
Carstens,  148  Wis.  178,  134  N.  W.  400;  Goman  v.  Wunder- 
Itch,  122  Wis.  138,  99  N.  W.  612 ;  Bodenheimer  v.  C.  <&  N. 
W.  B.  Co.  140  Wis.  623,  123  N.  W.  148;  Ferguson  v.  Truax, 
132  Wis.  478,  110  N.  W.  395,  111  N.  W.  657,  112  K  W. 
513 ;  Till  V.  State,  132  Wis.  242,  111  X.  W.  1109. 

Several  other  errors  are  assigned  and  discussed  by  counsel 
for  appellant,  but  since  they  are  not  likely  to  occur  upon  an- 
otlier  trial  we  need  not  consider  them. 

3.  It  is  argued  by  counsel  for  respondents  that  the  plaint- 
iff was  guilty  of  contributory  negligence  as  matter  of  law. 
Whether  he  was  guilty  of  contributory  negligence  was  for  the 
jury. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Ekegebn  and  another,  Appellants,  vs.  Maeootte, 
Respondent. 

January  12-^Febrwtry  9, 1915. 
Dower:  Wife  "residing  out  of  thU  state.-"  Statute  coTiMtrued, 

1*  Under  sec.  2160,  Stats.,  providing  that  "any  woman  residing  out 
of  this  state  shall  be  entitled  to  dower  only  of  lands  of  her  hus- 
band, being  in  this  state,  of  which  he  died  seised,"  the  words  "re- 
siding out  of  this  state'*  refer,  not  to  the  time  of  the  husband's 
death,  but  to  the  time  of  the  conveyance  of  the  land  by  him  with- 
out her  signature.    Bennett  v.  Harms,  51  Wis.  251,  overruled. 

2.  Even  though  the  husband  is  a  resident  of  Wisconsin  the  wife  may 
be  "residing  out  of  this  state/'  within  the  meaning  of  said  stat- 
ute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county :  Orren  T.  Williams,  Judge.     Reversed. 

This  action  was  brought  to  quiet  title  to  eighty  acres  of  land 
in  Polk  county  in  which,  it  is  claimed,  the  defendant,  Ede 
Marcottej  has  a  right  of  dower.  The  complaint  prays  that 
the  plaintiffs  have  judgment  that  their  claim  and  title  be 
established  against  any  claim  of  the  defendant,  and  that  she 
be  forever  barred  against  claiming  any  right  or  title  to  the 
lands  in  question  adverse  to  the  plaintiffs. 

The  answer  denies  upon  information  and  belief  the  plaint- 
iffs' ownership  of  the  lands  described  in  the  complaint,  and 
further  alleges  that  she  is  the  widow  of  one  Frank  Marcotte, 
through  whom  plaintiffs  claimio  have  acquired  the  said  prem- 
ises, and  as  such  widow  claims  a  right  of  dower  in  the  lands 
described,  and  denies  generally  other  allegations  of  the  com- 
plaint. 

The  court  made  the  following  findings:  That  Frank  ifar- 
cotte  and  Ede  Marcotte  were  married  in  the  province  of  Can- 
ada on  the  4th  day  of  October,  1876,  and  ever  since  have  been 
and  now  are  husband  and  wife ;  that  Frank  Marcotte  and  the 
defendant  came  to  Wisconsin  in  1880  and  lived  in  the  town 
of  Somerset,  St.  Croix  county,  Wisconsin,  about  four  or  five 
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years,  and  then  left  Wisconsin  and  lived  at  various  placefl,^ 
and  finally  Frank  Marcotte  returned  to  Wisconsin  some  time 
prior  to  March  24:,  1900,  his  wife,  Ede  MarcoUe,  being  at  that 
time  at  New  Bedford,  Massachusetts;  that  March  24,  1900, 
Frank  Marcotte  purchased  and  became  the  owner  of  the  north 
half  (i)  of  the  northwest  quarter  (N.  W.  \)  of  section  one 
(1),  township  thirty-four  (34)  north,  of  range  sixteen  (16) 
west,  in  Polk  county,  Wisconsin  (being  the  premises  described 
in  the  complaint),  by  proper  conveyances  of  record;  that  on 
the  3d  day  of  May,  1906,  Frank  Marcotte,  by  an  instrument 
in  writing,  conveyed  said  premises  to  the  plaintiffs,  which 
said  instrument  was  recorded  in  the  office  of  the  register  of 
deeds  of  Polk  county  June  3,  1906,  but  which  said  instru- 
ment was  not  signed  by  the  defendant  Ede  Marcotte,  who  was 
then  and  there  the  wife  of  Frank  Marcotte,  the  said  Ede  Mar- 
cotte being  at  that  time  at  New  Bedford,  Massachusetts ;  that 
the  plaintiffs  have  been  in  the  actual  possession  of  the  prem- 
ises above  described  and  the  whole  thereof  since  May,  1906, 
and  are  still  in  such  possession ;  that  the  defendant  Ede  Mar- 
cotte, in  the  latter  part  of  the  year  1913,  came  to  Wisconsin 
and  purchased  a  small  store  at  New  Richmond,  Wisconsin, 
and  intends  to  make  said  place  her  future  home ;  and  as  con- 
clusion of  law  the  court  found  that  the  complaint  should  be 
dismissed  with  costs. 

Judgment  was  entered  in  accordance  with  the  findings  of 
fact  and  conclusion  of  law  dismissing  the  complaint  on  its 
merits,  from  which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Kennedy  &  Yates, 
and  oral  argument  by  W.  T.  Kennedy. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
McNally  £  Doar, 

Kerwin,  J.  In  the  conveyance  in  question  the  husband 
of  defendant  represented  himself  a  single  man.  It  is  estab- 
lished that  at  the  time  of  the  conveyance  and  for  many  years 
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prior  thereto  the  defendant  was  not  residing  in  the  state  of 
Wisconsin.  Point  is  made  by  counsel  for  respondent  that 
the  husband  at  the  time  of  the  conveyance  was  a  resident  of 
this  state;  therefore  the  defendant  must  be  regarded  as  a  resi- 
dent under  the  rule  that  residence  of  husband  is  residence  of 
wife.  It  is  very  doubtful  at  least  whether  the  evidence  shows 
that  the  husband  of  defendant  was  a  resident,  but  in  any 
event  the  evidence  shows  that  the  defendant  was  not  residing 
in  Wisconsir  within  the  meaning  of  the  statute  under  con- 
sideration and  hereafter  discussed.  It  is  also  contended  by 
•counsel  for  respondent  that  forty  of  the  eighty  acres  conveyed 
by  the  husband  were  a  homestead,  therefore  the  deed  as  to 
such  forty  at  least  was  void  under  sec.  2203,  Stats.,  which 
provides  that  no  alienation  by  a  married  man  of  his  home- 
stead exempt  by  law  from  execution  without  his  wife's  con- 
sent, evidenced  by  her  act  of  joining  in  the  deed,  shall  be 
valid  or  of  any  effect  whatever. 

The  diiBculty  with  this  contention  is  that  there  is  no  evi- 
-dence  that  any  part  of  the  land  in  question  was  the  homestead 
of  Frank  Marcotte,  husband  of  defendant. 

This  case  turns  upon  the  construction  of  sec.  2160,  Stats., 
which  provides: 

"A  woman,  being  an  alien,  shall  not  on  that  account  be 
larred  of  her  dower,  but  any  woman  residing  out  of  this  state 
shall  be  entitled  to  dower  only  of  lands  of  her  husband,  being 
in  this  state,  of  which  he  died  seised ;  and  the  same  may  be 
Assigned  to  or  recovered  by  her  in  like  manner  as  if  she  and 
her  husband  had  been  residents  of  this  state  at  the  time  of  his 
death." 

Counsel  for  respondent  relies  upon  Bennett  v.  Harms,  51 
Wis.  251,  8  If.  W.  222,  in  which  the  following  language  is 
used:  "The  nonresidence  intended  by  this  statute  is  at  the 
time  of  the  death  of  the  husband,  and  not  at  the  time  of  the 
<5onveyance  of  the  land." 

We  disapprove  of  this  language,  and  so  far  as  the  case  holds 
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that  the  nonresidence  intended  by  the  statute  is  at  the  time 
of  the  death  of  the  husband  the  case  is  overruled. 

This  statute  was  taken  from  Michigan  and  received  con- 
struction there  in  two  cases :  Pratt  v.  Tefft,  14  Mich.  191,  and 
lAgare  v.  Semple,  32  Mich.  438.  In  the  former  it  was  said 
that  "a  woman  residing  out  of  this  state  at  the  time  of  her 
husband's  death  is  not  entitled  to  dower  of  lands  lying  within 
this  state,  of  which  he  had  been  seised,  but  which  he  had 
conveyed  without  her  joining."  In  the  latter  case  (32  Mich. 
438)  the  court  holds  that  a  wife  who  is  a  nonresident  of  the 
9tate  at  the  time  the  husband  makes  an  absolute  conveyance 
of  land,  divesting  himself  entirely  of  his  seisin  and  estate^ 
has  no  right  of  dower  under  the  statutes  of  Michigan. 

These  two  Michigan  cases  are  referred  to  and  discussed  in 
Bennett  v.  Harms,  supra,  and  we  think  it  clear  that  the  doo 
trine  laid  down  in  Ligare  v.  Semple,  supra,  is  the  correct  doc- 
trine and  rules  the  instant  case. 

If  the  rule  contended  for  by  respondent  were  adopted,  it  i& 
clear  that  the  purpose  of  the  statute,  in  many  cases  at  leasts 
would  be  defeated.  Under  such  a  construction  the  wife  might 
remain  out  of  the  state  and  reside  elsewhere  during  the  time 
the  husband  was  making  absolute  conveyances  of  his  real  es- 
tate and  delivering  seisin  and  possession,  and  if  afterwards 
she  came  into  the  state  and  resided  there  at  the  time  of  his 
death  she  would  have  dower  in  all  lands  previously  conveyed 
by  him  while  she  resided  out  of  the  state.  We  do  not  think 
such  is  the  proper  construction  of  the  statute.  But  on  the 
contrary  we  think  the  "residing  out  of  the  state"  mentioned 
in  the  statute  refers  to  the  time  of  the  conveyance.  This 
construction  is  in  harmony  with  the  Michigan  cases  above 
cited  under  a  similar  statute. 

It  follows  that  the  judgment  of  the  court  below  must  be 
reversed. 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
remanded  with  inptructions  to  render  judgment  for  plaintiffs 
according  to  the  demand  of  the  complaint. 
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Jewel  Tea  Compant,  Appellant,  vs.  Webee,  Respondent. 

January  12— -February  9, 1915. 

Master  and  servant:  Statement  of  account:  Shortage:  Evidence:  Bills 
and  notes:  Duress. 

1.  Defendant,  who  had  been  employed  by  plaintiff  as  a  salesman  or 

manager,  aissisted  plaintiff's  auditor  in  making  up  a  statement 
of  goods  on  hand  and  business  done,  which  showed  a  shortage  for 
which  he  was  indebted  to  plaintiff.  He  signed,  of  his  own  free 
will,  a  certificate  that  such  statement  was  correct,  and  after- 
wards gave  his  note  for  the  amount  of  the  shortage.  In  an  ac- 
tion on  such  note  it  is  held  that  it  was  not  sufQcient  to  defeat  a 
recovery  for  defendant  to  testify  that  he  did  not  owe  plaintiff 
anything,  that  the  statement  must  have  been  wrong  because  he 
knew  he  kept  his  accounts  correctly,  and  to  give  an  explanation 
as  to  how  the  shortage  might,  have  occurred,  where  he  could 
point  out  no  inaccuracy  in  the  statement  and  did  not  know  that 
the  shortage  in  fact  occurred  in  the  way  suggested. 

2.  The  entire  controversy  having  been  tried  in  such  action  on  the 

note,  and  it  appearing  that  the  amount  for  which  it  was  given 
was  in  fact  due,  it  is  immaterial  whether  or  not  the  note  was 
^    given  under  duress. 

Appeal  from  a  judgment  of  the  municipal  court  of  Rock 
county :  Harry  Maxfield,  Judge.     Reversed, 

Action  to  recover  on  promissory  note.  In  1911  and  1912 
the  plaintiflF  was  engaged  in  the  business  of  selling  teas,  cof- 
fees, and  other  wares  on  the  premium  plan,  and  carried  on  its 
business  by  the  use  of  a  horse  and  wagon  driven  over  six 
routes  about  Janesville  and  six  routes  about  Beloit.  Each 
route  was  designed  to  take  one  day's  time  and  was  traveled 
once  in  two  weeks.  On  October  5,  1911,  the  plaintiflF  entered 
into  a  contract  with  the  defendant,  imder  which  he  was  to 
sell,  deliver,  and  take  orders  at  a  salary  of  $15  per  week  and 
a  commission  of  ten  per  cent,  additional  on  weekly  sales  in 
excess  of  $150.  Among  other  things,  the  contract  provided 
that  negligence,  inattention  to  duties,  shortage  in  accounts, 
drunkenness,  gambling,  mismanagement,  and  failure  to  obey 
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plaintiff's  rules  would  constitute  just  cause  for  defendant's 
discharge  without  previous  notice ;  otherwise  thirty  days'  no- 
tice would  be  required  by  either  party  to  terminate  the  agree- 
ment On  February  10, 1912,  a  representative  of  the  plaintiff 
made  an  inventory  of  the  merchandise  in  defendant's  posses- 
sion and  an  audit  of  defendant's  accounts,  as  a  result  of  which 
the  plaintiff  claimed  a  shortage  of  $71.70,  and  thereafter  a 
settlement  was  had  between  the  representative  of  the  plaintiff 
and  the  defendant,  the  defendant  turning  over  a  salary  check 
for  $25.90,  which,  together  with  an  allowance  of  $2.60  com- 
mission and  the  note  in  suit  for  $43.30,  made  up  the  short- 
age. The  note  was  not  paid  when  due,  and  plaintiff  brought, 
this  action  to  recover  thereon.  The  defendant  denied  liabil- 
ity on  the  note  on  the  ground  that  there  was  no  consideration 
therefor  and  that  the  note  was  given  under  duress,  he  alleg- 
ing that  he  was  threatened  with  criminal  prosecution  unless 
the  note  was  given  and  the  shortage  ipade  good.  Defendant 
also  counterclaimed  for  thirty  days'  prospective  salary  by 
reason  of  his  unlawful  discharge,  and  for  salary  earned  up 
to  the  time  of  his  discharge,  which  was  alleged  to  be  due  and 
unpaid.  The  case  was  begun  in  justice's  court,  where  judg- 
ment was  rendered  for  plaintiff.  An  appeal  was  taken  to  the 
municipal  court,  where  judgment  was  entered  dismissing 
plaintiff's  complaint  and  rendering  judgment  for  defendant 
on  his  counterclaim,  and  from  such  judgment  plaintiff  ap- 
peals to  this  court. 

M,  P.  Richardson,  for  the  appellant. 

Edward  H.  Ryan,  for  the  respondent 

Barnes,  J.  The  court  entertains  very  serious  doubt  about 
the  sufficiency  of  the  evidence  to  support  the  finding  that  the 
note  sued  upon  was  given  under  duress.  It  is  unnecessary  Uy 
pass  upon  the  question,  however. 

Defendant  took  charge  of  plaintiff's  business  about  Octo- 
ber 8,  1911.     Certain  goods  and  property  were  placed  in  his 
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hands,  of  which  an  inventory  was  taken.  Other  goods  were 
shipped  from  time  to  time  as  needed.  Some  were  stored  in 
Janesville  and  some  at  Beloit.  It  was  defendants  duty  to 
remit  such  cash  as  he  collected  on  sales  and  to  report  sales 
on  credit  He  was  checked  up  by  an  auditor  of  the  plaintiff 
from  time  to  time,  once  on  October  31,  again  on  December  30, 
and  finally  on  February  10,  1912.  In  these  audits,  after  the 
first  one,  defendant  was  charged  with  the  amount  of  goods  on 
hand  at  the  date  of  the  previous  audit,  and  the  amount  for- 
warded in  the  interim  at  the  prices  at  which  they  were  to  be 
sold,  and  he  was  credited  with  the  goods  on  hand  when  the 
audit  was  made,  the  cash  remitted,  and  the  accounts  outstand- 
ing. The  audits  were  signed  by  the  auditor  and  the  defend- 
ant. In  the  one  made  December  30th  the  defendant's  credits 
overran  his  debits  by  forty-five  cents.  The  final  audit,  dated 
February  10th,  contained  the  following  certificate  signed  by 
the  auditor  and  the  defendant:  "We  certify  the  above  to  be 
a  true  and  correct  statement  of  goods  and  premiums  on  hand 
and  business  done  at  this  branch  since  the  last  check  up." 
This  audit  shows  that  defendant  was  short  $71.70.  There 
appears  to  be  no  controversy  as  to  the  amount  of  goods  on 
hand  when  the  audit  of  December  30th  was  made,  nor  as  to 
the  goods  subsequently  shipped,  nor  as  to  the  cash  remitted, 
nor  the  amount  of  outstanding  accounts.  The  goods  on  hand 
were  inventoried  by  both  parties.  We  do  not  find  any  claim 
on  the  part  of  the  defendant  that  he  was  subjected  to  threats 
or  that  he  did  not  act  of  his  free  will  in  certifying  to  the  cor- 
rectness of  the  audit.  The  evidence  relating  to  duress  per- 
tains to  what  took  place  when  the  auditor  was  endeavoring  to 
make  defendant  settle  for  the  agreed  amount  of  the  shortage. 
Defendant  actively  participated  in  making  up  the  final  state- 
ment, observing  the  account  as  made  up  and  the  prices  placed 
upon  the  goods.  He  objected  to  charges  amounting  to  $7,  and 
his  objection  was  allowed.  Westphal,  the  auditor,  testifies  to 
the  correctness  of  the  statement,  and  his  evidence  is  corrob- 
VoL.  159  —  35 
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orated  by  that  of  Bristol,  the  defendant's  successor,  who  was 
present  when  the  statement  was  made  up. 

The  defendant  insisted  that  ho  had  accounted  for  every- 
thing that  came  into  his  hands  and  that  there  was  some  mis- 
take in  the  account  somewhere,  but  just  wherein  it  was  wrong 
he  was  unable  to  state;  so  he  signed  the  certificate  quoted 
above.  He  took  much  the  same  position  on  the  trial,  and 
offered  two  possible  theories  on  which  it  might  be  wrong.  He 
said  that  he  was  not  familiar  with  the  prices  of  some  pre- 
mium goods  in  his  possession  and  did  not  know  whether  the 
auditor  made  correct  charges  against  him  on  account  of  such 
goods.  He  further  said  that  the  company  sent  a  man  to  help 
him  out,  and  that  this  employee  had  access  to  the  goods  stored 
at  Beloit,  and  that  when  he  went  to  where  they  were  after  the 
helper  left,  the  box  in  which  the  goods  were  stored  was  un- 
locked and  the  goods  were  scattered  around ;  so  that  some  of 
them  might  have  been  stolen,  but  he  didn't  know  whether  they 
were  or  not  The  amount  of  goods  stored  at  Beloit  appears 
to  have  been  small,  less  than  $300  worth.  It  is  not  probable 
that  one  quarter  or  more  of  them  could  have  been  stolen  with- 
out defendant  knowing  that  a  theft  had  been  committed. 

We  do  not  see  how  it  makes  much  difference  in  this  case 
whether  the  relation  between  the  plaintiff  and  the  defendant 
was  that  of  principal  and  agent  or  of  master  and  servant,  or 
that  defendant  should  be  treated  as  a  bailee  for  hire  as  to 
goods  left  in  his  charge  rather  than  as  a  purchaser.  There  is 
not  a  single  item  of  charge  made  against  the  defendant  which 
he  disputes.  He  simply  relies  on  the  general  statement  that 
tlio  account  must  be  wrong  because  he  knows  he  kept  his  ac- 
counts correctly.  He  puts  forward  some  explanation  as  to 
how  the  shortage  might  have  occurred,  but  does  not  know  that 
it  did  occur  in  such  manner.  Defendant's  testimony  neither 
contradicted  nor  put  in  issue  any  fact  testified  to  in  behalf  of 
the  plaintiff.  It  simply  attempts  to  take  issue  with  the  con- 
clusion which  logically  follows  from  such  facts.     We  think  it 
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was  incumbent  on  the  defendant  to  show  wherein  the  account 
which  he  certified  to  be  correct  was  in  fact  erroneous  in  any 
view  of  the  case.  Where  a  debit  and  credit  account  is  pre- 
sented to  a  party  which  shows  a  balance  due  from  him,  it  is 
not  suflScient  for  the  debtor  to  say  that  he  can  point  out  no 
inaccuracy  in  the  account  but  he  knows  that  he  does  not  owe 
anything.  This  is  a  defense  which  it  would  be  impossible 
for  the  creditor  to  meet.  Under  the  circumstances  of  this 
case,  it  was  incumbent  on  the  defendant  to  show  wherein  the 
account  presented  was  erroneous,  and  this  he  has  not  done. 

If  the  amount  for  which  the  note  was  given  was  in  fact 
due,  it  makes  no  difference  whether  duress  was  used  to  obtain 
the  note  or  not  The  entire  controversy  had  been  tried.  If 
plaintiff  might  not  recover  on  the  note,  it  was  entitled  to 
judgment  for  the  amoimt  for  which  the  note  was  given.  If 
the  indebtedness  existed,  the  plaintiff  was  justified  imder  its 
contract  in  discharging  defendant  when  it  did,  and  no  recov- 
ery should  have  been  allowed  on  defendant's  counterclaim. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  is  remanded  with  directions  to  enter  judgment 
for  the  plaintiff  for  $43.30,  with  interest  at  six  per  cent,  from 
February  10,  1912,  with  costs,  defendant  to  take  nothing  on 
his  counterclaim. 


Lewis,  Appellant,  vs.  Farmers'  Mutual  Fire  Insurancb 
Company  of  the  Town  or  Clarno,  Respondent. 

January  12 — February  9,  1915. 

Insurance:  Lightning:  Loss  of  horse:  Adjustment  procured  hy  fraud: 
Pleading:  Evidence:  False  representations  made  through  an- 
other person:  Estoppel:  Retention  of  assessment  paid. 

1,  In  an  action  upon  a  mutual  insurance  policy  to  recover  for  loss  of 
a  horse  claimed  to  have  been  injured  by  lightning,  the  evidence 
is  held  to  sustain  findings  by  the  jury  to  the  effect  that  the  con- 
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dition  of  the  horse  was  not  the  result  of  injury  from  lightning, 
and  that  by  false  and  fraudulent  representations  plaintiff  had 
induced  defendant's  officers  to  include  his  claim  in  an  assess- 
ment levied  by  them. 

2.  Under  an  answer  alleging  that  plaintiff  made  such  false  and  fraud- 

ulent representations,  it  was  competent  to  shew  that  he  caused 
the  representations  to  be  made  to  the  defendant  through  a  vet- 
erinary surgeon  by  means  of  wilful,  intentional  misstatements 
to  the  latter  or  concealment  of  material  facta  from  him;  and  the 
effect  of  the  representations  so  made  was  the  same  as  if  plaintiff 
made  them  personally. 

3.  The  inclusion  of  plaintiff's  claim  among  those  for  which  the  as- 

sessment was  levied,  having  been  induced  by  fraud,  had  no  bind- 
ing force  as  an  adjustment  or  settlement  of  the  claim. 

4.  Plaintiff  being  a  member  of  the  defendant  company  and  insured 

against  loss  on  other  property,  the  amount  paid  by  him  on  such 
assessment  was  properly  retained  by  defendant,  the  fact  that  the 
loss  of  the  horse  was  not  covered  by  his  policy  making  no  differ- 
ence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county :  Geoege  Grimm,  Circuit  Judge.     Ajfirmed. 

Action  upon  an  insurance  policy  to  recover  for  the  loss  of 
a  horse  claimed  to  have  been  injured  by  lightning.  The  an- 
swer denied  the  fact  that  the  horse  was  injured  by  lightning 
and  alleged  that  defendant  was  induced  to  adjust  the  loss  by 
reason  of  the  false  and  fraudulent  representations  of  the 
plaintiff  that  the  cause  of  the  injury  to  the  horse  was  light- 
ning. The  horse,  it  was  alleged,  was  injured  on  September 
5,  1910,  during  the  life  of  the  policy,  was  rendered  useless, 
and  on  the  18th  of  September  it  was,  by  the  advice  of  a  vet- 
erinary surgeon,  killed.  Xovember  1,  1910,  an  assessment, 
including  plaintiff's  claim,  was  levied  and  plaintiff  paid  his 
share  thereof.  The  jury  found  (1)  that  plaintiff  knowingly 
and  with  intent  to  cheat  and  defraud  the  defendant  falsely 
and  fraudulently  represented  to  its  officers  whose  duty  it  was 
to  investigate  and  pass  upon  his  claim  that  the  horse  was  in- 
jured by  lightning;  (2)  that  said  officers  of  the  defendant 
believed  and  relied  upon  such  false  and  fraudulent  represen- 
tations at  the  time  they  included  plaintiff's  claim  in  the  as- 
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sessmeot  levied  November  1, 1910 ;  (8)  that  the  officers  of  the 
defendant  were  induced  bj'  said  false  and  fraudulent  repre- 
sentations to  include  plaintiff's  claim  for  $100  in  the  assess- 
ment of  November  1,  1910;  and  (4)  that  the  condition  of  the 
horse  was  not  the  result  of  injury  from  lightning.  Judgment 
upon  the  verdict  was  entered  for  the  defendant  and  the  plaint- 
iff appealed. 

/.  L.  Shen'on,  for  the  appellant. 

Tfrn.  H.  McGrath  and  Oliver  S.  Rundell,  for  the  respond- 
ent. 

ViNjB,  J.  1.  It  appears  from  the  evidence  that  the  horse 
while  at  pasture  on  September  18  th  had  slid  or  fallen  into  a 
creek ;  that  while  lying  there  he  was,  at  the  instance  of  plaint- 
iff, examined  by  Dr.  Raub,  a  veterinary  surgeon,  who  from 
his  examination  concluded  the  cause  of  his  injury  was  light- 
ning and  so  reported  to  the  company  for  and  on  behalf  of 
plaintiff.  It  further  appeared  from  plaintiff's  own  testimony 
that  the  horse  was  ailing  as  early  as  September  5th.  He  tes- 
tified as  follows : 

"On  September  5, 1910, 1  shipped  hogs  to  Chicago.  I  was 
in  Chicago  a  few  days,  and  I  came  home,  met  the  hired  man, 
Harry  Butts.  Butts  told  me  Billy  had  been  down.  He  had 
got  him  up  himself  every  morning  since  I  was  gone.  Next 
morning  Irving  told  me  the  same  thing.  Q.  Was  anything 
said  about  lightning?  A.  He  said  he  found  him  over  in  the 
pasture  on  the  .bank,  and  the  way  he  was  lying  and  when  he 
got  him  up  he  thought  he  was  struck  by  lightning.  I  said  we 
would  leave  the  horse  in  the  pasture  where  he  was  a  few  days. 
Maybe  he  would  get  better.  About  September  11th  he  fell 
in  the  creek.  And  we  took  a  team  and  chain;  we  pulled  him 
out.  It  was  a  slippery,  muddy  place;  low  bank,  no  higher 
than  the  horse's  side.  I  drove  the  team  myself  and  hauled 
him  out  on  the  bank.  The  horse  stood  around  the  barn  a 
couple  of  days  and  he  would  go  up  in  the  pasture  and  eat 
well.  Along  about  the  17th  or  18th  of  September  he  went 
down  in  the  pasture  and  could  not  get  up.  So  I  called  him 
(Dr.  Raub)  on  the  18th.     He  says,  'What  is  the  matter?' 
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I  says,  'I  have  a  horse  over  here  in  the  pasture;  I  think  he 
was  struck  by  lightning;  all  the  symptoms  are  like  it.'  I 
told  him  about  the  5th  of  September,  when  I  was  in  Chicago ; 
when  I  came  home  the  boy  said  he  was  down,  and  he  wanted 
to  know  why  I  hadn't  called  him  sooner.  I  said  I  thought 
he  would  get  over  it  by  himself  and  I  would  not  be  bothered 
in  calling  a  doctor.  After  he  killed  the  horse  he  says,  The 
horse  is  paralyzed.'  He  says,  *You  have  the  horse  appraised 
and  I  will  notify  the  company  whqn  I  go  down.  I  will  notify 
them.  You  don't  need  to  notify  them.  I  have  acted  many 
times  for  the  company.  They  will  accept  my  testimony  this 
time.' " 

Dr.  Raub  testified  that  plaintiff  did  not  inform  him  that 
the  horse  had  fallen  down  previous  to  the  18th  when  he  ex- 
amined him,  and  that  he  paid  some  attention  to  the  fact  that 
plaintiff  informed  him  the  horse  had  been  all  right  before  it 
got  down  where  it  was  September  18th;  that  such  informa- 
tion was  material;  that  had  he  known  the  horse  had  been 
pulled  out  of  the  creek  a  few  days  before  by  hitching  a  chain 
to  his  legs  he  would  not  have  been  of  the  opinion  that  the 
horse  was  injured  by  lightning.  There  is  further  evidence 
by  one  Loomis,  who  had  worked  for  plaintiff  during  the  sum- 
mer, that  previous  to  September  5th  the  horse  seemed  to  have 
spine  trouble,  he  could  not  get  his  head  up ;  his  gait  when  he 
walked  was  "waving  around ;"  when  working  he  would  give 
out  and  another  horse  would  have  to  be  substituted  for  him ; 
that  this  happened  a  number  of  times,  and  the  plaintiff  was 
informed  of  and  knew  it. 

There  is  nothing  to  show  that  the  officers  of  the  defendant 
did  not  rely  upon  the  statement  made  to  them  by  Dr.  Raub. 
They  reposed  confidence  in  him,  as  he  had  often  been  em- 
ployed by  them  to  investigate  claims,  and  relied  upon  the 
statements  made  by  him  as  to  the  cause  of  injury  to  the  horse. 
It  is  true  that  fraud  must  be  established  by  clear  and  satis- 
factory evidence  and  that  the  burden  to  so  establish  it  rests 
upon  the  party  making  the  charge.     The  defendant  seems  to 
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have  satisfied  both  the  trial  court  and  the  jury  that  fraud  on 
the  part  of  plaintiff  was  established  by  evidence  sufficiently 
clear  and  satisfactory  to  satisfy  the  rule  announced.  We 
cannot  say  that  the  proof  fails  to  meet  the  legal  requirements. 
The  evidence  justifies  every  answer  made  by  the  jury. 

2.  The  court  instructed  the  jury  relative  to  the  first  ques- 
tion that  they  were  "not  limited  in  the  scope  of  this  inquiry 
to  representations  made  by  plaintiff  personally  to  the  presi- 
dent, secretary,  or  treasurer  of  the  company,  but"  it  'includes 
representations  made  to  them  by  the  plaintiff  indirectly 
through  another.  In  other  words,  if  the  plaintiff  by  wilful, 
intentional  misstatements  or  concealments  of  fact  to  Dr.  Raub 
caused  such  false  representations  to  be  made  or  conveyed  to 
such  officer,  their  effect  is  the  same  as  if  made  by  plaintiff 
himself."  Exception  is  taken  to  this  charge  on  the  ground 
that  there  is  nothing  in  the  testimony  to  warrant  it  and  that 
there  were  no  sufficient  allegations  in  the  pleadings  to  sustain 
a  charge  that  plaintiff  made  misstatements  to  Dr.  Raub  or 
concealed  material  facts.  The  exception  is  not  well  taken. 
The  answer  sufficiently  charges  the  fact  of  fraud  and  the  evi- 
dence warrants  the  instruction.  The  jury  were  justified  in 
finding  that  plaintiff  misstated  and  concealed  material  facts 
in  his  conversation  with  Dr.  Raub. 

It  was  not  necessary,  as  urged  by  plaintiff's  counsel,  that 
the  answer  should  allege  that  the  false  representations  were 
made  to  defendant  by  plaintiff  through  an  agent,  naming  him. 
It  was  sufficient  to  allege  the  fact  that  plaintiff  was  guilty  of 
fraudulent  conduct,  stating  wherein  it  consisted.  Under  such 
an  allegation  proof  of  fraud  by  plaintiff  personally  or  through 
an  agent,  or  both,  was  admissible.  The  maxim  Qui  facit  per 
alium  facit  per  se  is  still  recognized  in  law.  "An  allegation 
as  to  the  act  of  the  principal  includes  the  act  of  the  aij:ent." 
Bumham  v.  Milwaukee,  69  Wis.  379,  384,  34  N.  W.  389. 

3.  The  claim  that  the  inclusion  of  plaintiff's  loss  in  the  as- 
sessment of  November  1,  1910,  constituted  an  adjustment 
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thereof  binding  upon  the  company  and  not  capable  of  being 
defeated  by  proof  of  fraud  on  the  part  of  plaintiff  inducing 
it,  cannot  be  sustained.  The  case  was  tried  upon  the  theory 
that  a  settlement  of  the  loss  had  been  made,  and  the  material 
question  passed  upon  by  the  jury  was  whether  or  not  such 
settlement  had  been  obtained  by  means  of  fraud.  The  jury 
found  that  it  had  and  that  destroyed  its  binding  effect  and 
left  plaintiff  to  recover,  if  he  could,  upon  the  strength  of  his 
policy.  Since  the  jury  negatived  injury  from  lightning,  he 
failed  to  show  injury  within  the  terms  «f  the  policy  and  judg- 
ment was  properly  awarded  the  defendant. 

4.  Plaintiff  was  insured  to  the  amount  of  $2,800  on  build- 
ings, live  stock,  farm  utensils,  etc.,  so  defendant  properly  kept 
his  share  of  the  assessment  levied  November  Ist,  as  he  was 
still  a  member.  The  fact  that  his  horse  had  died  from  a 
cause  not  covered  by  the  policy  made  no  difference  as  to  the 
amount  of  the  assessment  due  from  him. 

By  the  Court, — Judgment  affirmed. 


RoMET,  Respondent,  vs.  Rock  County  Sugar  Company^ 

Appellant. 

January  12 — February  P,  1915, 

VontracU:  Cfrowing  sugar  beets:  Pitting:  Failure  to  cover:  Spoiling: 
Right  to  recover  price:  Appeal:  Undetermined  questions  of  fact. 

In  an  action  to  recover  the  Contract  price  of  sugar  beets  grown  for 
defendant  and  compensation  for  pitting  them,  it  appeared  that 
plaintilf  agreed  to  cover  the  beets  when  pitted.  The  trial  court 
found  that  he  did  cover  them,  but  there  was  no  evidence  to  sup- 
port such  finding.  It  not  appearing  clearly  from  the  evidence 
whether  the  subsequent  spoiling  of  the  beets  was  caused  by  fail- 
ure to  cover  them,  upon  reversal  of  the  judgment  for  plaintiff  the 
cause  is  remanded  for  determination  of  the  questions  whether 
he  in  fact  fulfilled  his  contract  by  covering  the  beets,  and,  if  he 
did  not,  whether  the  spoiling  was  caused  by  his  failure  to  do  so. 


Digitized  by 


Google 


9]  JANUARY  TERM,  1916.  553 

Romey  y.  Rock  Qounty  Sugar  Co.  159  Wis.  552. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  George  Geimm,  Circuit  Judge.     Reversed. 

Action  to  recover  the  contract  purchase  price  of  sugar  beets 
and  compensation  for  pitting  same. 

January  18,  1911,  the  plaintiff  entered  into  a  written 
agreement  with  the  defendant  to  plant,  cultivate,  and  harvest 
in  good  and  workmanlike  i^anner  two  or  more  acres  of  sugar 
beets  and  deliver  the  same  to  the  defendant,  who  was  to  fur- 
nish seed  and  give  instructions  for  doing  the  work.  The 
agreement  provided  that  "the  title  to  said  seed  and  to  the  crop 
of  beets  when  the  same  begin  to  grow  shall  be  and  remain  in 
the  company  [defendant].  Said  beets  shall  be  delivered  by 
the  grower  to  the  company  at  its  receiving  station  and  subject 
to  the  usual  deduction  for  tare,  leaves,  improper  topping, 
damaged  beets,  dirt  and  other  refuse,  at  such  times  as  re- 
quired by  the  company."  The  defendant  was  to  pay  $5  per 
ton  net  weight  for  beets  averaging  fourteen  per  cent,  or  less 
of  sugar  and  fifty  cents  per  ton  for  each  additional  one  per 
cent,  of  sugar. 

The  plaintiff  planted,  cultivated,  and  harvested  six  acres 
of  beets,  averaging  thirteen  tons  per  acre,  in  accordance  with 
the  terms  of  the  contract.  The  trial  court  found  that  the 
beets  were  ready  for  delivery  about  October  15,  1911;  that 
defendant  was  so  notified  by  plaintiff,  but  that  it  informed 
him  that  it  could  not  receive  the  beets  owing  to  a  lack  of  cars, 
and  that  about  the  first  week  of  November  it  requested  him 
to  pit  and  suitably  cover  same,  for  which  service  it  would  pay 
him  forty  cents  per  ton;  that  in  pursuance  of  said  request 
and  promise  he  did  pit  and  suitably  cover  the  beets,  but  owing 
to  a  thawing  temperature  the  beets  heated  and  became  imfit 
for  use,  and  defendant  refused  to  receive  or  pay  for  them. 
Judgment  for  the  plaintiff  was  rendered  for  the  contract  price 
of  the  beets,  viz.  $390,  plus  $31.20,  the  agreed  price  for 
pitting  the  same,  less  $60  advanced  by  the  defendant  and 
$10.50  for  seed  furnished  by  defendant,  leaving  a  balance  of 
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$350.70,  with  interest  and  costs.     From  this  judgment  the 
defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Jeffris,  Mouat,     , 
Oestreich  &  Avery,  and  oral  argument  by  0.  A.  Oestreich. 

J.  H.  Page,  for  the  respondent. 

WiNSLow,  C.  J.  The  case  is  simple.  The  title  to  the 
beets  was  in  the  defendant.  The  plaintiff  cultivated  and 
harvested  them  properly  and  would  have  delivered  them  had 
the  defendant  been  able  to  obtain  cars  to  transport  them. 
While  waiting  for  cars  the  beets  were  lying  in  small  piles  in 
the  field  and  were  frozen.  This  was  not  the  plaintiff's  fault. 
It  seems  also  that  freezing  does  not  materially  harm  them  if 
they  are  not  allowed  to  thaw  out.  While  in  this  condition, 
the  parties  agreed  that  plaintiff  should  pile  them  in  two  large 
piles  and  cover  them,  at  the  price  of  forty  cents  per  ton. 
This  was  called  pitting  them.  The  reason  for  covering  was 
that  they  might  remain  frozen.  This  was  a  perfectly  valid 
ccaitract.  If  it  was  faithfully  performed  by  the  plaintiff  he 
would  necessarily  be  entitled  to  recover  the  contract  price  of 
the  beets,  as  well  as  the  contract  price  for  pitting,  regardless 
of  the  question  whether  the  beets  spoiled  as  a  result  of  a  sud- 
den change  of  weather.  If  not  carried  out,  however,  i.  e.  if 
the  piles  were  not  covered  as  agreed  and  the  beets  thawed  out 
by  reason  of  the  failure  to  cover,  it  is  plain  that  plaintiff 
should  not  recover  either  for  the  beets  or  for  pitting  them. 

Here  arises  the  difficulty  in  the  case.  The  court  found 
that  the  plaintiff  covered  the  beets.  Examination  of  the  rec- 
ord shows  that  there  is  no  evidence  sustaining  this  finding, 
hence  it  drops  out,  and  the  situation  is  that  the  plaintiff  piled 
up  or  "pitted"  the  beets  only  and  that  the  chanijjc  in  tempera- 
ture caused  them  to  thaw  and  spoil.  Defendant  claims  that 
the  spoiling  was  caused  by  the  failure  to  cover;  plaintiff  by 
his  brief  claims  that  covering  would  have  done  no  good  but 
would  have  made  them  spoil  faster.     We  do  not  feel  that  the 
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«vid^ce  IS  clear  enough  either  way  to  justify  us  in  deciding 
this  question  on  the  present  record.  We  think  the  case  should 
be  remitted  to  the  trial  court  to  determine  two  questions,  viz. : 
(1)  whether  the  plaintiff  in  fact  fulfilled  his  contract  by  cov- 
ering the  piles  of  beets;  (2)  if  not,  whether  the  beets  spoiled 
by  reason  of  the  failure.  If  the  first  question  be  answered 
in  the  affirmative,  judgment  for  the  plaintiff  will  necessarily 
follow.  If,  however,  it  be  answered  in  the  negative,  and  only 
in  that  event,  it  will  be  necessary  to  answer  the  second  ques- 
tion. If  this  be  answered  in  the  affirmative,  then  there  can  be 
no  recovery  by  the  plaintiff;  if  in  the  negative,  he  should 
recover  the  price  of  the  beets,  but  not  the  price  of  pitting 
thenu  The  findings  already  madfi  up  to  the  finding  that  the 
plaintiff  covered  the  beets  are  not  disturbed  and  are  not  to  be 
again  tried.  Only  the  questions  indicated  in  this  opinion 
are  to  be  reopened,  and  upon  those  questions  the  trial  court 
may  consider  not  only  the  evidence  already  taken,  but  any 
further  material  and  relevant  evidence  which  the  parties  may 
produce. 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
for  further  proceedings  in  accordance  with  the  opinion. 


Baringeb,  Appellant,  vs.  Rock  County  Sugab  Compawt, 

Respondent. 

January  12— February  9, 1915. 

Contracts:  Sates  on  commission:  Failure  to  fiU  orders:  Measure  of 

damages. 

By  contract  defendant  gfiive  plaintiff  the  right  to  sell,  on  commlB- 
Bion,  beet  pulp  from  its  factory  at  a  certain  price,  reserving  the 
privilege  of  supplying  its  Western  market,  but  directing  plaint- 
iff to  go  ahead  and  sell  all  the  pulp  he  could  and  mail  orders  di- 
rect to  the  factory,  the  same  to  be  filled  as  soon  as  the  factory 
started  up,  and  to  confirm  orders  until  Instructed  to  the  con- 
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trary.  Plaintiff  accordingly  secured  and  confirmed  orders  for 
pulp  until  notified  to  desist,  but  defendant  was  unable  to  fill  a 
part  of  such  orders.  Held,  that  plaintiff  was  entitled  to  recover, 
as  damages  for  such  failure,  his  commissions  on  pulp  not  deliv- 
ered and  the  amount  he  was  obliged  to  pay  his  customers  to  se- 
cure cancellation  of  their  orders. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kock 
county:  Geokge  Geimm,  Circuit  Judge.     Reversed. 

Action  to  recover  compensation  for  selling  sugar  beet  pulp 
and  damages  for  breach  of  contract. 

This  is  the  claim:  A  contract  was  entered  into  between 
plaintiff  and  defendant  whereby  the  former  was  "permitted 
to  dispose  of  the  pulp  of  the  latter's  beet  sugar  factory,  lo- 
cated at  Janesville,  Wisconsin,  for  such  price  as  would  net 
defendant  $13.80  per  ton  at  Janesville,  less  seventy-five  cents 
per  ton  to  be  allowed  plaintiff,  as  commission,"  such  permit 
not  to  prevent  defendant  from  supplying  their  Western  trade 
and  introducing  and  advertising  their  product  for  feed,  but 
plaintiff  to  take  all  orders  for  pulp  he  could  until  notified  to 
desist;  the  orders  to  be  sent  direct  to  the  factory,  be  recorded, 
and  shipments  to  be  made  promptly. 

Pursuant  to  such  contract  plaintiff  sent  in  orders  for  2,300 
tons  of  pulp  before  being  notified  that  deliveries  could  not  be 
made.  Seven  hundred  and  seventy  tons  were  delivered  on 
such  orders,  and  deliveries  were  refused  on  the  balance.  The 
entire  output  of  the  factory  for  the  season  was  a  little  over 
1,530  tons.  The  residue  over  that  so  delivered  was  disposed 
of  by  defendant  to  supply  its  other  trade.  Plaintiff  did  not 
take  orders  subject  to  confirmation  at  the  factory.  He  con- 
firmed them  himself,  relying  on  being  notified  not  to  do  so  if 
there  was  any  need  to  cease  soliciting.  In  due  time  he  wrote 
defendant  he  was  working  on  some  large  orders  and  wished  to 
have  instructions  before  going  ahead,  "if  there  was  any  dan- 
ger of  deliveries  not  being  made."  To  that  defendant  an- 
swered: You  can  keep  on  taking  orders  and  send  them  to 
Janesville  and  as  soon  as  the  factory  has  started  up  we  can 
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fill  the  ordera  for  delivery  as  purchasers  want.  "You  may 
sell  all  the  pulp  you  can,  and  mail  the  orders  right  to  Janes^ 
ville."  Defendant  did  not  notify  plaintiff  to  cease  his  activ- 
ity until  November  15, 1906.  At  that  time  the  latter  was  in- 
formed that  he  had,  probably,  sent  more  orders  than  could  be 
filled.  Up  to  that  he  had  been  encouraged  to  take  orders. 
He  waited  some  little  time  after  sending  in  the  last  orders 
before  confirming  them  to  his  customers.  Not  hearing  any- 
thing from  defendant  of  a  discouraging  nature, 'he  confirmed. 
Thereafter  he  received  the  notice  aforesaid.  By  reason  of 
orders  not  being  filled,  plaintiff  was  compelled  to  make  up 
loss  to  his  customers  to  the  extent  of  $802.50. 

The  court  found  in  favor  of  the  defendant  upon  the  ground 
that  the  contract  was  a  mere  permit  to  sell  pulp  limited  to  the 
amount  which  could  be  spared  over  what  might  be  required 
by  defendant  to  supply  its  Western  market,  in  order  to  in- 
troduce it  and  advertise  it  for  purposes  of  feed,  that  all  that 
could  be  spared  under  that  arrangement  was  delivered  to 
plaintiff. 

Judgment  was  rendered  accordingly. 

M.  P.  Richardson,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Jeffris,  Mouai, 
Oestreich  <&  Avery,  and  oral  argument  by  L,  A.  Avery, 

Maeshall,  J.  If  the  court's  view  of  the  facts  be  correct, 
obviously,  its  conclusion  is  unassailable.     But  is  it  correct  ? 

We  caimot  well  support  the  finding  that  the  contract  with 
plaintiff  was  of  the  limited  character  mentioned.  The  agree- 
ment was  made  by  correspondence.  When  the  matter  was 
first  definitely  put  in  shape  it  was  by  a  letter  to  plaintiff, 
under  date  of  July  30,  1906,  containing  terms  as  stated  in 
the  court's  findings.  Plaintiff  replied  August  2d  thereafter 
practically  accepting  defendant's  proposition  but  calling  for 
some  explanations.  Defendant  replied  under  date  of  August 
14,  1906,  confirming  the  previous  proposition  but  without 
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specifically  replying  to  the  inquiry  in  plaintiff's  letter.  That 
left  the  question  of  whether  plaintiff  could  sell  the  pulp,  abso- 
lutely, or  only  subject  to  confirmation  of  his  orders  at  the  fac- 
tory. To  clear  up  that,  he  wrote  under  date  of  August  7, 
1906,  referring  to  the  closing  letter  from  defendant:  "As  we 
understand  it  we  are  authorized  to  confirm  orders  for  any 
reasonable  amount  of  pulp  until  we  have  instructions  from 
you  to  the  contrary."  That  was  a  fair  construction  of  the 
arrangement.  There  was  no  reply  calling  it  in  question. 
August  9th  plaintiff  asked  for  cautionary  instructions  if  there 
was  any  danger  of  his  taking  orders  that  could  not  be  filled. 
To  that  defendant  replied:  "You  may  sell  all  the  pulp  you 
can,  and  mail  the  orders  right  to  Janesville."  That  was  what 
plaintiff  did,  taking  the  precaution  along  toward  the  last,  of 
delaying  confirmation  to  afford  defendant  ample  time  to  pro- 
tect itself,  and  give  notice  so  he  would  not  run  the  danger  of 
incurring  obligations  to  his  loss.  He  did  not  receive  notice 
to  desist  until  he  had  taken  and  confirmed  the  orders  men- 
tioned in  the  complaint. 

Thus  the  contract  between  appellant*  and  respondent  was 
this,  clearly :  Respondent  offered  appellant  the  right  to  sell  its 
product  at  a  price  to  net  to  the  factory  $13.80  per  ton  Janes- 
ville,  less  seventy-five  cents  per  ton  allowed  for  commission, 
reserving  the  privilege  of  supplying  its  Western  market;  but 
appellant  to  go  ahead  and  sell  all  the  pulp  he  could  and  mail 
the  orders  direct  to  Janesville,  the  same  to  be  filled  as  soon  as 
the  factory  started  up,  and  to  confirm  orders  until  instructed 
to  the  contrary.  If  the  court  below  had  found  the  contract 
to  be  as  suggested,  judgment,  as  matter  of  course,  would  have 
been  awarded  plaintiff  for  the  commission  on  the  amount  of 
pulp  not  delivered  and  the  amount  appellant  was  obliged  to 
pay  to  secure  cancellation  of  orders  with  interest  as  prayed 
for  in  the  complaint. 

The  error  below,  it  seems,  occurred  by  taking  respondent's 
letter  of  July  30,  1906,  as  showing  what  the  contract  was  in- 
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stead  of  the  entire  correspondence  which  commenced  with 
such  letter  and  ended^  so  far  as  completing  the  agreement  and 
understanding  of  its  purport  is  concerned  by  respondent's 
letter  of  August  9,  1906,  saying  you  may  sell  all  the  pulp  you 
can. 

By  the  Court — The  judgment  is  reversed,  and  the  cause  is 
remanded  for  judgment  in  favor  of  plaintiff  for  the  amount 
due  him  according  to  the  findings  on  the  basis  indicated  in  the 
opinion  less  $57.75  unpaid  on  the  pulp,  the  balance  being 
$1,894.75  with  interest  from  the  13th  day  of  November,  1906, 


KoppLiN,  Appellant,  vs.  Koppltn,  Respondent. 

January  12— February  P,  1915, 

Divorce:  Cruel  and  inhuman  treatment 

In  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment, wherein  defendant  counterclaimed  on  the  same  ground,  a 
finding  by  the  trial  court  that  neither  party  was  entitled  to  a  di- 
vorce on  that  ground  is  sustained. 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  C.  W.  Lamokeux,  Judge.     Affirmed, 

This  is  an  action  for  a  divorce  from  the  bonds  of  matri- 
mony based  upon  the  ground  of  cruel  and  inhuman  treatment 
of  the  plaintiff  husband  by  the  defendant  wife.  The  de- 
fendant counterclaims  and  alleges  cruel  and  inhuman  treat- 
ment of  her  by  the  husband  and  prays  for  a  judgment  of  di- 
vorce. 

The  plaintiff  was  fifty-poven  years  of  age  and  the  defendant 
forty-one  years  of  age.  Both  parties  had  been  married  be- 
fore. It  appears  that  the  plaintiff  is  a  German  and  the  de- 
fendant a  Hungarian ;  that  they  had  been  unacquainted  up  to 
a  short  time  before  their  marriage,  and  at  their  third  or 
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fourth  meeting  they  became  engaged  to  marry  and  were  mar- 
ried on  November  14,  1912.  They  resided  in  Beaver  Dam, 
Wisconsin.  The  testimony  showed  that  the  defendant  had 
endangered  her  life  by  eating  sulphur  and  that  it  was  neces- 
sary to  have  physicians  attend  her  at  that  time.  The  plaint- 
iff testified  that  the  defendant's  conduct  worried  him  and 
made  him  nervous,  so  that  he  could  not  sleep ;  that  she  would 
not  cook  for  him  and  treated  him  with  contempt,  and  so 
harassed  him  by  ill  treatment  that  he  was  afraid  of  his  life. 
The  defendant  put  in  a  counterclaim  for  a  divorce  on  the 
ground  of  cruel  and  inhuman  treatment.  She  testified  that 
the  plaintiff  was  the  aggressor  in  their  family  troubles ;  that 
he  called  her  abusive  names  in  his  fits  of  anger;  that  he  re- 
fused to  provide  the  necessaries  of  life ;  that  when  he  learned 
she  was  with  child  he  became  angry,  mistreated  her,  and 
wanted  her  to  see  a  doctor  for  the  purpose  of  producing  a  mis- 
carriage; that  his  conduct  was  disrespectful,  abusive,  and  cal- 
culated to  deprive  her  of  his  support  and  to  drive  her  from 
his  home. 

The  county  court  held  that  neither  party  was  entitled  to  a 
divorce  from  the  bonds  of  matrimony.  The  court  found  that 
neither  party  was  guilty  of  cruel  and  inhuman  treatment 
towards  the  other.  The  plaintiff  was  adjudged  to  pay  the 
clerk's  fees  and  no  costs  were  allowed.  From  such  judgment 
the  plaintiff  appeals.  The  defendant  has  filed  no  brief  in 
the  case  in  this  court  nor  have  her  counsel  appeared  before 
this  court  in  defense  of  the  judgment. 

For  the  appellant  there  was  a  brief  by  Geo,  B.  Swan  and 
C.  E.  Hooker,  and  oral  argument  by  Mr,  Swan. 

SiBBECKEE,  J.  An  examination  of  the  record  has  led  us 
to  the  conclusion  that  the  trial  court  was  justified  in  finding 
that  the  evidence  in  the  case  does  not  establish  that  either 
party  was  guilty  of  cruel  or  inhuman  treatment  toward  the 
other.     The  evidence  was  unsatisfactory  and  lacks  convincing 
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force  to  show  that  either  party  was  guilty  of  conduct  consti- 
tuting cruel  or  inhuman  treatment.  The  conduct  of  both  par- 
ties evinces  ^  lack  of  respect  toward  each  other  and  that  lack 
of  friendly  relationship  necessary  to  maintain  a  harmonious 
and  agreeable  state  of  family  life,  but  is  wanting  in  the  ele- 
ments constituting  cruel  and  inhuman  treatment  It  seems 
that  they  have  been  equally  at  fault  in  failing  to  perform 
their  full  marital  duties.  The  trial  court,  who  saw  the  par- 
ties while  testifying  to  their  tale  of  woe,  believed  that  neither 
had  been  guilty  of  acts  amounting  to  cruel  treatment.  Giv- 
ing due  weight  to  this  conclusion  of  the  trial  court,  we  cannot 
say  that  the  judgment  is  not  fully  supported  by  the  record. 
By  the  Covrt. — Judgment  aflSrmed. 


Ktas,  Respondent,  vs.  KusHii,  Appellant 

January  13t—Fel>ruary  9, 1915. 

Trial:  Special  verdict:  Denial,  when  error:  Demand  "before  in/troduc- 
iion  of  evidence:  Letting  farm  on  shares:  Failure  to  plow:  Em- 
cusea:  Division  of  produce:  **Fruit:'*  Increase  of  "Hock.** 

1.  Where  there  are  several  material  controverted  Issues  raised  by 

the  pleadings  it  is  error  to  deny  a  seasonable  request  for  a  spe- 
cial verdict. 

2.  A  request  by  defendant  for  a  special  verdict,  made  before  he  has 

introduced  any  evidence,  is  seasonably  made  under  sec.  2858, 
Stats. 
8.  An  admission,  in  the  nature  of  a  concession  for  the  purpose  of 
narrowing  the  issues,  made  by  defendant  before  demanding  a 
special  verdict  was  not  the  introduction  of  evidence  on  his  be- 
half within  the  meaning  of  sec.  2858,  Stats. 

4.  Error  in  refusing  to  submit  a  special  verdict  cannot,  upon  the  rec- 

ord in  this  case,  be  said  to  have  been  nonprejudicial. 

5.  Where,  in  the  lease  of  a  farm  upon  shares,  the  lessee  agreed  that 

when  he  left  at  the  end  of  the  term  he  would  leave  a  certain  num- 
ber of  acres  plowed,  evidence  that  because  of  bad  weather  he  did 
Vol.  159  —  86 
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not  have  time  to  do  the  plowing  before  the  termination  of  the 
lease  and  that  thereafter  he  was  refused  the  use  of  the  lessor's 
horses  to  do  the  plowing  did  not  show  any  legal  excuse  for  fail- 
ure to  perform;  and  the  admission  of  such  evidence  was  preju- 
dicial error. 

6.  So,  also,  refusal  to  instruct  the  jury  that  the  lessor  was  entitled 

to  reimbursement  for  such  failure  to  plow  was  prejudicial  error. 

7.  Strawberries  and  grapes  are  "fruit"  within  the  meaning  of  a  lease 

of^a  farm  upon  shares. 

8.  Under  a  lease  of  a  farm  upon  shares,  providing  that  the  lessor 

should  place  not  less  than  twenty-five  cows  on  the  farm  and  not 
less  than  eight  horses  for  working  purposes,  that  "said  stock 
and  horses"  should  be  and  remain  his  property,  and  that  he 
should  have  two  thirds,  and  the  lessee  one  third,  of  the  increase 
of  stock,  a  catch  colt  foaled  by  one  of  the  working  horses  was 
not  "increase  of  stock." 

Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  C.  W.  Lamoreux,  Judge.     Reversed. 

This  action  was  brought  upon  a  written  contract  entered 
into  between  the  parties  for  the  leasing  of  a  farm  and  division 
of  product.  Under  the  terms  of  this  lease  the  plaintiff  was 
to  work  the  defendant's  farm  of  282  acres  upon  shares,  plaint- 
iff to  have  one  third  and  the  defendant  two  thirds.  The 
plaintiff  claims  that  the  defendant  breached  the  lease  by  col- 
lecting money  on  sales  of  produce  and  refusing  to  pay  plaint- 
iff his  portion ;  and  further  that  the  defendant  took  certain 
personal  property  and  increase  of  stock  belonging  to  plaintiff, 
and  that  plaintiff  performed  work  on  the  farm  at  the  defend- 
ant's request  for  which  defendant  refused  to  pay,  making  an 
aggregate  claim  by  plaintiff  of  over  $300. 

The  defendant  answered  admitting  the  execution  of  the 
lease  and  that  the  plaintiff  took  possession  under  it,  and  de- 
nied certain  allegations  of  the  complaint,  and  made  certain 
claims  against  the  plaintiff  growing  out  of  the  lease,  and  also 
set  up  a  counterclaim  alleging  failure  to  perform  conditions 
on  the  part  of  the  plaintiff,  among  others  that  the  plaintiff 
agreed  to  leave  120  acres  plowed  at  the  expiration  of  the 
lease,  and  that  he  plowed  only  eighteen ;  that  defendant  was 
damaged  thereby  in  the  sum  of  $153,  and  that  the  defendant 
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sustained  other  damages  in  consequence  of  the  breach  of  the 
contract  in  various  sums  aggregating  over  $300. 

The  plaintiff  seasonably  moved  for  a  reference,  which  was 
denied.  The  action  was  tried  in  the  comity  court  of  Dodge 
county  and  a  general  verdict  rendered  in  favor  of  the  plaintiff 
assessing  his  damages  at  $181.11. 

The  defendant  moved  for  a  new  trial  upon  several  grounds 
which  was  denied.  Judgment  was  entered  in  favor  of  the 
plaintiff  on  the  verdict,  from  which  this  appeal  was  taken. 

The  principal  erroi*s  relied  upon  for  reversal  are  (1)  that 
the  court  erred  in  refusing  to  direct  the  jury  to  find  a  special 
verdict  as  requested  by  the  defendant;  (2)  the  court  erred  in 
admitting  evidence;  (3)  error  in  refusing  to  instruct  the  jury 
as  requested  by  the  defendant. 

For  the  appellant  there  was  a  brief  by  BurJce  &  Luech,  and 
oral  argument  by  A.  W.  Luech, 

C,  M,  Davison,  for  the  respondent. 

Keewin,  J.  1.  The  defendant  moved  for  a  special  ver- 
dict, which  was  denied  and  the  case  submitted  on  a  general 
verdict  This  court  has  repeatedly  ruled  that  when  a  special 
verdict  is  seasonably  demanded  the  party  demanding  it  is 
entitled  to  have  it  submitted  as  a  matter  of  right  and  that  it 
is  error  to  refuse  it.  Schumaker  v.  Heinemann,  99  Wis.  251, 
74  K  W.  785 ;  Gatzow  v.  Buening,  106  Wis.  1,  81  N,  W. 
1003;  Pearson  v.  Kelly,  122  Wis.  660,  100  N.  W.  1064; 
Schliesleder  v.  MilwauJcee  E,  R.  &  L.  Co.  147  Wis.  668,  134 
K  W.  144;  Tohin  v.  Nichols,  156  Wis.  235,  145  N.  W.  659. 

Where  there  are  several  material  controverted  issues  raised 
by  the  pleadings  it  is  error  to  refuse  a  special  verdict.  Tohin 
V.  Nichols,  supra.  Counsel  for  respondent  attempts  to  escape 
the  error  in  refusing  to  submit  a  special  verdict  on  the  ground 
that  there  was  but  one  controverted  issue  and  that  the  appel- 
lant did  not  seasonably  move  for  a  special  verdict,  and  fur- 
ther that  if  error  were  committed  it  was  not  prejudicial. 

There  is  no  doubt  from  the  record  but  that  there  were  sev- 
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eral  controverted  material  issues  raised  by  the  pleadings,  hence 
the  defendant  was  entitled  as  matter  of  right  to  a  special  ver- 
dict But  it  is  argued  that  the  request  was  not  seasonably 
made.  The  request  was  made  before  the  introduction  of  any 
evidence  in  defendant's  behalf.  This  was  sufficient  and  sea- 
sonable under  the  statute.     Sec.  2858,  Stats. 

It  appears  from  the  record  that  after  plaintiff  rested  and 
before  appellant  demanded  a  special  verdict  he  made  a  cer- 
tain admission,  and  it  is  claimed  that  this  admission  was  the 
introduction  of  evidence,  after  which  it  was  too  late  to  de- 
mand a  special  verdict  as  matter  of  right  The  contention  is 
untenable  and  exceedingly  technical.  The  admission  was  not 
the  introduction  of  evidence  on  the  part  of  defendant  within 
the  meaning  of  the  statute,  but  rather  in  the  nature  of  a  con- 
cession for  the  purpose  of  narrowing  the  issues. 

The  claim  that  the  refusal  to  submit  a  special  verdict  was 
not  prejudicial  is  not  well  made.  It  is  clear  from  the  record 
tliat  there  were  several  material  controverted  issues  submitted 
to  the  jury,  and  the  defendant  was  entitled,  as  matter  of  right, 
to  have  these  issues  submitted  to  the  jury  by  appropriate 
questions,  and  it  cannot  be  said  upon  the  record  in  this  case 
that  the  defendant  was  not  prejudiced  by  refusal  to  submit 
the  special  verdict. 

Counsel  for  respondent  relies  upon  certain  language  of  this 
court  in  Oatzow  v.  Buening,  106  Wis.  1,  81  N.  W.  1003,  to 
the  effect  that  refusal  to  submit  a  special  verdict  is  not  ground 
for  a  new  trial  if  substantial  justice  has  been  done.  An  ex- 
amination of  that  ease  will  show  that  it  is  not  authority  for 
respondent's  contention  here.  The  court  merely  held  that  the 
court  was  not  bound  on  request  for  a  special  verdict  to  sub- 
mit questions  covering  uncontroverted  facts.  Gatzow  v.  Buerv- 
ing,  supra,  at  p.  17. 

2.  The  lease  in  question  contains  the  following  provision: 

"Whereas,  there  is  about  one  hundred  and  twenty  (120) 
acres  now  plowed  upon  said  farm  above  described ;  it  is  agreed 
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when  the  lessee  leaves  said  farm  at  the  termination  of  this 
lease,  that  he  will  leave  j)lowed  one  himdred  and  twenty 
(120)  acres  thereof." 

The  plaintiff  left  the  farm  at  the  termination  of  the  lease 
with  only  eighteen  acres  plowed,  leaving  one  hundred  and 
two  acres  unplowed.  The  defendant  claims  $153  damages 
for  this.  The  plaintiff  pleaded  no  excuse  for  this  breach. 
On  the  trial  the  plaintiff  was  permitted  to  put  in  evidence, 
against  the  defendant's  objection  and  exception,  that  he  did 
not  have  time  to  do  the  plowing  before  termination  of  the 
lease  on  account  of  bad  weather,  and  that  defendant  refused 
to  allow  him  to  take  defendant's  horses  to  do  the  plowing  after 
termination  of  the  lease. 

This  and  other  evidence  of  similar  character  was  clearly 
inadmissible  and  prejudicial.  The  contract  expressly  pro- 
vided that  the  plowing  was  to  be  completed  at  the  time  of  the 
expiration  of  the  lease.  The  evidence  admitted  furnished  no 
legal  excuse  for  failure  to  perform  the  contract  and  was  well 
calculated,  and  doubtless  did,  influence  the  jury  to  the  preju- 
dice of  the  defendant.  The  plaintiff  was  bound  under  the 
contract  to  perform  as  agreed.  Williams  v.  Thrall,  101  Wis. 
337,  76  N.  W.  599;  Vogt  v.  Hecker,  118  Wis.  306,  95  K  W. 
90;  Cook  V.  McCabe,  53  Wis.  250,  10  K  W.  507. 

3.  The  court  refused  to  instruct  the  jury  as  requested  by 
defendant  to  the  effect  that  defendant  was  entitled  to  be  re- 
imbursed from  the  plaintiff  for  the  102  acres  which  plaintiff 
failed  to  plow  in  accordance  with  the  provisions  of  the  lease. 
This  was  prejudicial  error. 

Counsel  for  defendant  also  requested  the  court  to  instruct 
tlie  jury  to  the  effect  that  strawberries  and  grapes  are  fruit 
within  the  meaning  of  the  lease.  The  requests  were  refused. 
We  think  it  clear  that  these  requests  should  have  been, given. 
Grapes  and  strawberries  are  ordinarily  understood  to  be  fruit 
and  are  so  defined  by  lexicographers.  Standard  Diet. ;  Web- 
ster, New  Intemat.  Diet.     Whether  strawberries  and  grapes 
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are  fruit  within  the  terms  of  the  lease  was  material  in  deter- 
mining the  respective  claims  of  the  parties  under  the  lease. 

4.  Error  is  also  assigned  for  refusal  to  give  the  following 
instruction : 

"I  instruct  you  as  a  matter  of  law  that  the  colt  for  which 
the  plaintiff  claims  his  share  is  not  increase  of  stock  within 
the  meaning  and  terms  of  the  lease  and  that  the  plaintiff  is 
not  entitled  to  reimbursement  from  the  defendant  for  one 
third  thereof." 

This  colt  was  foaled  from  one  of  the  eight  horses  furnished 
by  defendant  on  the  farm  for  work.  Upon  this  point  the 
lease  provided : 

"The  said  lessor  shall  stock  said  farm  to  such  extent  as  he 
desires,  but  he  shall  place  not  less  than  twenty-five  cows  on 
said  farm  and  not  less  than  eight  horses  for  working  purposes. 
Said  stock  and  horses  shall  be  and  remain  the  exclusive  prop- 
erty of  the  lessor.  The  lessor  shall  have  two  thirds  of  all  in- 
crease of  stock,  and  of  all  produce,  such  as  milk  and  butter, 
and  the  said  lessee  shall  have  one  third  of  all  increase  of 
stock,  such  as  milk  and  butter." 

The  evidence  shows  that  the  colt  referred  to  is  what  is 
called  a  catch  colt.  The  mother  was  a  draft  mare,  a  bronco, 
and  the  father  half-brotico.  Nothing  was  paid  for  the  serv- 
ices of  the  father  of  the  colt. 

Whether  the  colt  was  "increase  of  stock"  within  the  mean- 
ing of  the  lease  is  involved  under  the  request  to  charge  now 
considered.  Under  some  circumstances  it  may  well  be  that 
horses  might  be  classed  as  "stock,"  but  under  the  lease  in 
question  we  think  they  were  not  so  intended  by  the  parties. 
The  lease  provides  for  cows  and  horses  on  the  farm,  not  less 
than  twenty-five  cows,  and  eight  horses  for  working  purposes. 
The  horses  were  furnished  for  work,  not  for  breeding.  Be- 
sides, the  lease  refers  to  the  cows  and  horses  as  stock  and 
horses,  thus  distinguishing  the  horses  from  stock.  So  we 
think  the  parties  to  the  lease  understood  increase  of  stock  to 
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refer  to  increase  from  cows  only.  Dudley  v.  Deming,  34 
Conn.  169. 

It  follows  that  on  account  of  the  errors  committed  the 
judgment  must  be  reversed. 

By  (he  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


MuEPHY,  Appellant,  vs.  Baldwin  and  wife,  Respondents. 

January  IS — February  9, 1915. 

Trial  ty  court:  AdmisBion  of  incompetent  evidence:  Refusal  to  con- 
sider it:  Loan  of  credit  to  pay  secured  debt:  Subrogation, 

1.  In  an  equity  case,  after  incompetent  testimony  had  been  admitted,. 

It  was  entirely  proper  for  the  court  to  announce  that  it  would 
not  consider  such  testimony  and  to  refuse  to  receive  further  evi- 
dence ot  like  character. 

2.  A  finding  in  this  case  that  defendant  did  not  promise  to  give 

plalntifT  security  for  his  indorsement  of  defendant's  note  is  held 
to  be  sustained  by  the  evidence. 

3.  One  loaning  money  or  credit  to  pay  a  debt  of  the  borrower  se* 

cured  by  a  mortgage  or  otherwise,  is  not  entitled  to  subrogation 
if  there  was  no  promise  to  give  him  security,  even  though  he  in 
good  faith  believed  he  was  to  receive  security.  Stewart  v.  Stew- 
art, 90  Wis.  516,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

During  the  fall  of  190G  the  defendant  H.  W.  Baldwin  was 
indebted  in  the  sum  of  about  $10,000.  Of  this  amount  he 
owed  t$5,000  to  the  Citizens  National  Bank  of  Green  Bay, 
secured  by  mining  and  oil  stocks;  about  $2,500  to  the  Build- 
ing &  Loan  Association  of  Green  Bay,  which  was  secured  by 
two  mortgages  on  his  homestead ;  and  about  $2,500  in  float- 
ing indebtedness.  He  desired  to  concentrate  his  indebted- 
ness, and  about  December  1st  applied  to  the  plaintiff  for  a 
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loan  of  $10,000  for  the  purpose  of  paying  his  then  creditors, 
lie  told  plaintiff  that  he  would  turn  over  to  him  as  security 
for  the  loan  the  securities  then  held  by  the  bank,  and  that  if 
these  were  not  considered  sufficient  he  would  give  a  mortgage 
on  his  house.  Plaintiff  stated  he  would  consider  the  matter, 
and  in  a  few  days  advised  Baldwin  that  the  bank  was  willing 
to  carry  the  loan  which  it  held  and  did  not  care  to  have  it  dis- 
turbed. Baldwin  stated  that  if  such  was  the  case  he  need 
borrow  only  $5,000,  and  asked  plaintiff  to  indorse  his  note 
for  this  amount,  which  plaintiff  did.  Baldwin  testified  that 
nothing  was  said  about  his  giving  any  security  on  this  oc- 
casion, while  plaintiff  testified  to  the  contrary.  Defendant's 
note,  indorsed  by  plaintiff,  was  discounted,  and  plaintiff  was 
obliged  to  pay  it.  Of  the  money  secured  on  the  note,  the 
sum  of  $2,542  was  used  in  paying  the  mortgage  indebtedness 
held  by  the  building  and  loan  association  on  Baldwin's  home. 

This  action  was  brought  by  the  plaintiff  to  set  aside  the 
satisfactions  of  the  mortgages  referred  to  and  to  revive  the 
same  and  to  subrogate  the  plaintiff  to  the  rights  of  the  mort- 
gagee prior  to  the  payment  of  the  indebtedness  to  the  build- 
ing and  loan  association  and  to  foreclose  such  mortgages,  to 
the  end  that  plaintiff  might  recover,  through  a  sale  of  the 
mortgaged  premises,  the  sum  of  $2,542  and  interest  in  par- 
tial payment  of  the  indebtedness  due  him. 

Among  other  things  the  court  found  that  the  $5,000  note 
was  indorsed  by  the  plaintiff  at  Baldwin's  request,  for  the 
express  purpose  of  assisting  Baldwin  in  getting  the  necessary 
money  to  pay  off  the  mortgages  on  his  home,  and  that  the  sum 
of  $2,542  received  on  the  note  was  so  used.  The  court  fur- 
ther found  that  neither  of  the  defendants  agroed  to  give  plaint- 
iff any  security  for  his  indorsement. 

As  conclusions  of  law  the  court  found  that  plaintiff  was 
entitled  to  a  money  judgment  only  against  E.  W.  Baldwin 
for  the  amount  paid  on  the  note  and  interest,  and  that  the 
wife,  Anna  C.  Baldwin,  was  entitled  to  judgment  dismissing 


Digitized  by 


Google 


9]  JANUARY  TERM,  1915.  569 

Murphy  v.  Baldwin,  159  Wis.  667. 

the  complaint.  Plaintiff  appeals  from  the  judgment  entered 
in  accordance  with  the  findings  of  fact  and  conclusions  of 
law. 

For  the  appellant  there  were  briefs  l)y  James  H.  McGiUan, 
attorney,  and  Greene,  Fairchild,  North,  Parker  &  McGillan, 
of  counsel,  and  oral  argument  by  James  H.  McGillan. 

For  the  respondent  there  was  a  brief  by  Martin,  Martin  £ 
Martin,  and  oral  argument  by  Joseph  Martin. 

Babnes,  J.  This  case  has  been  well  briefed  and  ably  ar- 
gued at  the  bar,  and  the  learned  circuit  judge  has  favored  us 
with  a  terse  and  lucid  opinion  setting  forth  his  views. 

The  errors  assigned  are:  (1)  The  court  excluded  testimony 
which  should  have  been  received.  (2)  The  court  should  have 
found  as  a  fact  that  Baldwin  agreed  to  give  plaintiff  security 
for  his  indorsement.  (3)  The  court  should  have  held  as  a 
matter  of  law  that  plaintiff  was  entitled  to  subrogation,  re- 
gardless of  any  promise  to  give  security.  (4)  The  court 
should  have  held  that  plaintiff  believed  in  good  faith  that  he 
was  to  receive  security  for  his  indorsement,  and  in  such  a 
case  he  was  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itor whose  debt  he  paid. 

1.  On  the  trial  plaintiff  sought  to  prove  by  the  cashier  of 
the  bank  where  the  indorsed  note  was  discoimted  that  plaintiff 
informed  him  that  he  expected  to  be  secured  for  his  indorse- 
ment. The  evidence  was  excluded.  Questions  were  asked 
which  pertained  to  the  time  at  which  the  transaction  took 
place  as  well  as  to  a  later  period.  There  was  no  pretense  that 
BaJdxvin  was  present  at  any  of  these  conversations.  All  such 
evidence  was  held  to  be  incompetent  because  self-serving  and 
hearsay.  It  is  not  claimed  that  the  evidence  was  competent 
unless  made  so  by  certain  questions  asked  of  plaintiff  on  cross- 
examination  and  on  redirect.  He  testified  on  cross-examina- 
tion that  he  told  the  bank  directors  that  he  was  to  have  mort- 
gage security  for  his  indorsement.     This  evidence  related  to 
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a  time  long  after  the  note  was  indorsed.  On  redirect  exami- 
nation he  testified  that  he  made  such  a  statement  about  the 
time  the  bank  took  the  note.  The  court  said  that  it  would 
eliminate  all  this  testimony  from  consideration  in  deciding 
the  case.  We  think  it  was  entirely  proper  for  the  court  to 
say  that  it  would  not  consider  incompetent  testimony  that  had 
been  admitted  and  that  it  would  not  receive  any  more  evi- 
dence of  a  like  character.  In  effect,  though  not  in  form,  the 
court  struck  out  the  incompetent  evidence  that  had  been  ad- 
mitted. It  would,  we  think,  be  a  surprise  to  the  profession 
to  learn  that  in  the  trial  of  equity  cases,  where  great  latitude 
18  often  allowed  in  offering  evidence,  the  court,  once  having 
admitted  incompetent  testimony  without  objection,  could  not 
decline  to  consider  it. 

2.  The  finding  that  there  ^vas  no  promise  to  give  security 
cannot  be  disturbed.  The  statement  of  Baldwin  about  giv- 
ing security  was  made  when  he  sought  to  borrow  $10,000 
from  the  plaintiff.  A  different  arrangement  was  made  at  a 
later  date,  and  Baldwin  says  he  did  not  agree  to  secure  the 
plaintiff  on  his  indorsement.  The  principal  witnesses  were 
plaintiff  and  Baldwin,  The  condition  of  the  evidence  was 
such  that  a  finding  either  way  upon  it  would  not  be  disturbed 
by  this  court.  We  are  not  satisfied  that  the  trial  judge  pro- 
ceeded on  any  erroneous  theory  in  reaching  a  conclusion  on 
the  facts. 

3.  The  main  question  in  the  case  arises  on  the  contention 
that  on  the  facts  found  plaintiff  was  entitled  to  subrogation. 
Decisions  can  be  found  both  ways  on  the  proposition.  On 
the  one  hand  it  seems  equitable  enough,  where  money  or  credit 
is  borrowed  to  enable  a  d(4)tor  to  pay  a  morti»age,  and  this 
fact  is  known  to  the  parties  and  it  is  so  used,  that  the  party 
who  in  fact  pays  the  debt  should  be  placed  in  the  shoes  of  the 
creditbr  who  has  been  paid.  On  the  other  hand,  it  is  a  maxim 
of  equity  that  it  aids  the  diligent.  The  plaintiff  was  in  a 
position  where  he  might  have  exacted  security  if  he  desired 


Digitized  by 


Google 


9]  JANUARY  TERM,  1915.  571 

Murphy  v.  Baldwin,  159  Wis.  567. 

it  If  he  could  not  obtain  it,  he  might  withhold  his  indorse- 
ment. Xot  having  done  what  prudence  would  dictate,  should 
a  court  of  equity  supply  a  remedy  to  relieve  him  of  the  result 
of  his  carelessness  ?  We  think  the  question  has  been  answered 
adversely  to  the  plaintiff  by  the  decisions  of  this  court.  It  is 
difficult  to  see  wherein  the  plaintiff  is  in  any  different  or  bet- 
ter position  than  he  would  have  been  had  he  loaned  the  money 
outright  instead  of  indorsing  defend.ant's  paper.  This  court 
is  committed  to  the  doctrine  that  in  the  case  of  a  loan  of 
money  or  credit  unaccompanied  by  a  promise  to  give  security, 
no  right  of  subrogation  exists,  even  where  it  is  understood 
that  the  money  is  to  be  used  in  paying  a  secured  debt.  Dow- 
ner V.  Miller,  15  Wis.  612 ;  Watson  v,  Wilcox,  39  Wis.  643. 
The  rule  of  these  cases  is  approved  in  Wilton  v.  Mayberry,  75 
Wis.  191,  43  N.  W.  901.  The  case  of  Downer  v.  Miller  is 
exactly  in  point,  in  that  it  holds  that  a  party  loaning  his  credit 
to  pay  an  existing  indebtedness  is  not  entitled  to  subrogation 
in  the  absence  of  an  agreement  to  give  security.  Had  the 
plaintiff  been  obliged  to  pay  the  mortgages  to  protect  some 
lien  of  his  own  on  the  mortgaged  property,  or  had  the  debtor 
agreed  to  give  security  on  the  mortgaged  property,  or  had  the 
plaintiff  been  a  surety  for  the  payment  of  the  mortgage  debt, 
then  the  right  of  subrogation  would  follow.  Wilton  v.  May- 
berry,  supra;  Hughes  v.  Thomas,  131  Wis.  5^15,  111  X.  W. 
474;  Downer  v.  Miller,  supra;  Poluchie  v.  Wegenke,  137 
Wis.  433,  119  N.  W.  188.  The  doctrine  of  the  cases  cited  is 
not  shaken  by  Carey  v.  Boyle,  53  Wis.  574,  11  N.  W.  47, 
which  involved  the  existence  of  a  purchase-money  lien  rather 
than  a  right  of  subrogation,  nor  by  Hughes  v.  Thomas,  supra, 
where  there  was  an  agreement  to  give  security. 

4.  The  point  is  made  that  the  plaintiff  in  good  faith  be- 
lieved when  he  indorsed  the  note  that  he  was  to  receive  se- 
curity, and  under  the  doctrine  of  Stewart  v.  Stewart,  90  Wis. 
516,  63  X.  W.  886,  he  was  entitled  to  subrogation  for  this 
reason.     The  facts  in  the  two  cases  are  entirely  dissimilar. 
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In  Stewart  v.  Stewart  the  mortgage  was  paid  in  good  faith, 
the  payors  believing  that  they  owned  the  title  to  the  mort- 
gaged property,  and  it  was  held  that  as  against  the  true  own- 
ers, who  received  the  benefit  of  the  payment,  such  payors 
should  be  subrogated  to  the  rights  of  the  mortgagee  whose 
mortgage  they  paid.  Here  there  is  no  element  of  mistake. 
The  court  found  on  sufficient  evidence  that  there  was  no 
agreement  to  give  security,  and,  accepting  this  finding  as  a 
verity,  there  is  no  ground  for  applying  the  rule  of  the  Stewart 
Caw. 

By  the  Court. — ^Judgment  affirmed. 


DisHMAKEB,  Respondent,  vs.  Heck,  Appellant. 

January  IS — February  9, 1915, 

Automobiles:  Collision:  Wilful  act:  Instructions  to  jury:  Mistake  of 
fact:  Duty  of  counsel:  Immaterial  errors:  Jurors:  Qualification: 
New  trial:  Communication  between  court  and  jury:  Mistaken 
ideas  of  jurors:  Affidavits  to  impeach  verdict. 

1.  If  the  trial  court  was  mistaken  in  stating  to  the  Jury  that  it  was 

agreed  by  counsel  that  there  was  no  evidence  that  the  accident 
in  question  occurred  otherwise  than  in  one  of  two  ways,  it  was 
counsel's  duty  to  call  attention  to  the  mistake  at  once,  so  that  it 
could  be  corrected. 

2.  Where,  in  such  case,  there  was  in  fact  no  evidence  that  the^acci- 

dent  occurred  otherwise  than  as  stated,  it  was  immaterial 
whether  there  had  been  an.  agreement  between  counsel  t^  that 
effect  or  not. 

3.  Where  a  question  submitted  to  the  jury  asked  whether  defendant 

wantonly,  wilfully,  and  maliciously  ran  his  automobile  against 
that  of  plaintifT,  and  the  jury  were  correctly  charged  that  if  the 
accident  happened  in  the  way  claimed  by  plaintiff  the  only  con- 
clusion to  be  drawn  was  that  defendant  wilfully  and  wantonly 
committed  the  act,  there  was  no  need  for  any  abstract  instruc- 
tion on  the  subject  of  gross  negligence. 

4.  In  an  action  based  on  a  collision  between  automobiles  driven  .by 

rival  dealers,  a  juror  stated  on  his  voir  dire  that  he  had  dealt 
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with  plaintiff  but  that  he  owed  him  nothing,  that  he  owned  no 
car,  and  that  he  was  not  negotiating  with  plaintiff  for  a  car.  It 
afterwards  appeared  that  before  the  trial  the  Juror  had  ordered 
a  car  from  plaintiff  and  that  it  was  delivered  and  paid  for  im- 
mediately after  the  rendition  of  the  verdict  Held  that,  the 
statements  of  the  Juror  being  literally  true  and  the  trial  court 
being  satisfied  that  he  was  competent  and  fair,  there  was  no 
error  in  refusing  a  new  trial. 

6.  All  communications  between  the  court  and  the  Jury  should  be  in 
the  open  court  room  and  free  from  any  suspicion  of  secrecy. 
But  where  the  Jury,  after  retiring,  were  unable  to  decipher  a 
word  in  the  special  verdict,  and  the  foreman,  returning  into 
open  court,  asked  the  meaning  of  the  word,  to  which  the  trial 
Judge  replied,  "punitive,  by  way  of  punishment," — the  proceed- 
ings being  taken  down  by  the  official  reporter, — there  was  no 
prejudicial  error. 

'6.  Affidavits  of  Jurymen  to  the  effect  that  after  the  foreman  returned 
to  the  Jury  room  and  announced  that  the  word  was  "punitive" 
there  was  discussion  as  to  what  would  become  of  the  punitive 
damages  if  any  were  awarded,  the  foreman  and  others  contend- 
ing that  they  would  be  paid  to  the  county,  and  that,  although 
the  foreman  did  not  represent  that  the  court  had  given  him  any 
instructions  on  the  subject,  some  of  the  Jurymen  believed  that 
he  was  stating  what  the  Judge  had  told  him,  and  that  they  would 
not  have  awarded  punitive  damages  if  they  had  known  that 
such  damages  would  go  to  plaintiff — were  not  admissible  to  im- 
peach the  verdict. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

Action  for  damages  resulting  from  a  collision  of  two  auto- 
mobiles. The  parties  were  rival  dealers  in  automobiles.  The 
plaintiff,  driving  a  Ford  runabout,  in  which  he  and  his  eleven- 
year-old  son  were  seated,  was  approaching  Kewaunee  and  go- 
ing up  a  long  hill,  called  Lutien's  hill,  in  the  outskirts  of  the 
city.  The  defendant,  driving  an  E.  M.  F.  automobile  in 
which  beside  himself  were  his  wife,  daughter,  and  two  other 
ladies,  was  just  ahead  of  the  plaintiff,  going  in  the  same  direc- 
tion. As  they  neared  the  top  of  the  hill  the  plaintiff  drew  out 
to  the  left  of  the  defendant  and  attempted  to  pass  him. 
When  the  plaintiff's  car  came  up  with  the  defendant's  car 
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there  was  a  collision,  as  a  result  of  which  the  plaintiflf's  car 
was  somewhat  injured  and  pushed  into  the  ditch,  the  plaintiff 
shaken  up,  and  his  son  thrown  out  of  the  car.  According  to 
the  testimony  of  the  plaintiff  and  his  son,  the  defendant  saw 
the  plaintiff's  car  coming  up  and  purposely  turned  the  front 
wheels  of  his  own  car  into  the  plaintiff's  car.  According  to 
the  testimony  of  the  defendant  and  the  two  ladies  who  were 
with  him,  he  did  not  see  the  plaintiff  at  all  hefore  the  collision 
and  the  plaintiff  ran  his  car  into  the  defendant's  car. 

The  complaint  contained  two  causes  of  action,  one  alleging 
negligence,  the  other  wilful  and  malicious  wrong.  The  court 
in  its  charge  to  the  jury  withdrew  from  their  consideration 
the  cause  of  action  founded  on  negligence.  The  jury  re- 
turned  the  following  special  verdict : 

"  ( 1 )  Did  the  defendant  wantonly,  wilfully,  and  maliciously 
run  his  automohile  upon  and  against  plaintiff's  automobile 
while  the  plaintiff  was  attempting  to  pass  defendant  on 
July  10,  1912?     A.  Yes. 

"(2)  If  your  answer  to  the  first  question  should  be  ^Yes,*^ 
then  answer  this :  At  what  amount  do  you  assess  the  plaintiff's 
compensatory  damages  resulting  directly  from  the  colli9ion 
between  the  two  cars?     A,  One  hundred  ($100)  dollars. 

"(3)  If  your  answer  to  the  first  question  should  be  'Yes,' 
then  answer  this  question :  What  amount  if  any  do  you  assess, 
in  addition  to  compensatory  damages,  for  punitive  damages? 
A.  Five  hundred  ($500)  dollars." 

A  motion  for  a  new  trial  was  made,  based  on  alleged  errors 
in  the  admission  of  evidence  and  in  the  charge  of  the  court, 
as  well  as  upon  misconduct  of  the  jury.  The  motion  was 
overniled  and  judgment  entered  for  the  plaintiff,  from  which 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  0.  77.  Bruemmer, 
attorney,  and  Xash  &  Nash,  of  counsel,  and  oral  argument  by 
E,  G:  Nash. 

For  the  respondent  there  was  a  brief  by  Mimihan  <£  Minor 
han,  and  oral  argument  by  Ehen  li.  Minahan. 
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WixsLOw,  0.  J.  The  errors  alleged  will  be  treated  in 
their  order. 

1.  The  court  told  the  jury  in  the  opening  of  the  charge  that 
plaintiff's  contention  was  that  the  defendant  suddenly  turned 
his  steering  wheel  and  ran  into  the  plaintiff,  while  defend- 
ant's contention  was  that  plaintiff's  car  struck  defendant's  car 
on  the  side  without  defendant's  fault,  and  that  it  was  agreed 
by  counsel  and  the  court  that  there  was  no  evidence  showing 
that  the  accident  happened  in  any  other  way  than  in  accord- 
ance with  one  of  these  two  contentions.  This  is  now  com- 
plained of  by  the  defendant,  and  affidavits  were  introduced 
tending  to  show  that  the  defendant's  counsel  made  no  agree- 
ment of  that  kind.  There  are  two  sufficient  answers  to  this 
claim:  first ,  if  the  statement  was  incorrect  it  was  a  mistake  of 
fact  which  the  trial  court  innocently  made,  and  it  was  coun- 
sel's duty  to  call  attention  to  it  at  once  in  order  that  it  might 
be  corrected ;  second,  whether  there  was  any  such  agreement 
or  not  is  quite  immaterial,  because  the  situation  of  the  case 
was  exactly  as  the  court  stated,  and  hence  it  made'  no  differ- 
ence whetlier  there  had  been  an  agreement  between  counsel 
to  that  effect  or  not.  In  this  connection  the  court  also  said  to 
the  jury: 

"There  is  nothing  showing  that  the  collision  happened  in 
any  other  way  than  either  that  which  is  claimed  by  the  plaint- 
iff or  that  which  is  claimed  by  the  defendant;  and  it  is  also 
conceded  that  if  the  claim  of  the  plaintiff  is  correct  in  theory, 
that  the  accident  did  happen  as  they  claim,  that  Mr,  Heck 
did  what  he  did,  the  only  conelusinn  drawn  from  that  is  that 
he  wilfully,  intentionally,  and  maliciously  ran  his  car  against 
that  of  the  plaintiff.  So  that  is  the  meaning  of  the  question, 
Did  the  defendant  wantonly,  wilfully,  and  maliciously  run 
his  automobile  u]>on  and  against  the  plaintiff's  automobile 
while  the  plaintiff  was  attcmptinc:  to  pass  the  defendant  on 
July  10,  1912?" 

Complaint  is  made  of  this  instruction  in  that  it  does  not 
give  the  jury  any  adequate  guide  on  the  subject  of  gross  neg- 
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ligence.  There  does  not  seem  to  have  been  any  necessity  for 
any  abstract  discussion  of  gross  negligence  in  the  case.  The 
question  concerning  which  the  judge  was  giving  instruction 
asked  the  jury  whether  the  defendant  wantonly,  wilfully,  and 
maliciously  ran  his  automobile  against  the  plaintiffs  car,  and 
the  judge  told  the  jury  in  effect  that  if  the  acci.dent  happened 
as  the  plaintiff  claimed  that  it  did  the  only  conclusion  to  ba 
drawn  was  that  the  defendant  wilfully,  intentionally,  and  ma- 
liciously committed  the  act.  We  have  examined  the  evidence 
and  are'  satisfied  that  this  statement  was  entirely  true.  If 
the  plaintiff's  story  was  true,  the  defendant's  act  was  neces- 
sarily deliberate  and  wilful. 

2.  The  claim  is  made  that  the  verdict  is  against  the  oveF- 
whelming  weight  of  the  evidence  and  that  there  was  no  evi- 
dence justifying  the  recovery  of  punitory  damages.  These 
contentions,  as  well  as  the  contentions  that  prejudicial  errors 
wore  made  in  the  rulings  on  evidence  and  in  certain  parts  of 
the  charge  other  than  those  already  referred  to,  must  be  over- 
ruled. If  is  not  thought  that  these  claims  are  sufficiently  im- 
portant or  serious  to  require  detailed  treatment. 

3.  One  Wochos,  one  of  the  jurors,  when  examined  as  ta 
his  qualifications  to  act  as  a  juror  in  the  case,  stated  that  he 
had  dealt  with  the  plaintiff's  firm,  Dishmaker  Bros.,  at  vari- 
ous times,  that  he  owed  Mr.  Dishmaker  nothing  at  the  time, 
that  he  owned  no  car,  and  that  "he  was  not  negotiating  with 
Mr.  Dishmaker  for  a  car."  Upon  motion  for  new  trial  it 
appeared  that  Wochos  had  on  January  2,  1913,  ordered  a 
Ford  car  of  the  plaintiff's  firm,  to  be  delivered  on  or  about 
May  6th,  for  which  he  was  then  to  give  his  notes  for  $625 ; 
that  the  trial  began  May  13th  and  closed  by  the  bringing  in 
of  a  sealed  verdict  May  16th;  that  the  car  had  not  been  de- 
livered at  the  time  of  the  trial,  but  was  delivered  on  May  16th, 
after  the  rendition  of  the  verdict,  and  the  purchase  price  paid 
in  cash.  The  answers  of  the  juror  upon  the  voir  dire  seem 
to  have  been  literally  true.     He  might  well  have  given  fur- 
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ther  information,  but  he  stated  nothing  falsely.  The  trial 
court  was  satisfied  that  the  juror  was  competent  and  fair  and 
states  that  he  was  very  desirous  of  being  excused  from  serv- 
ing on  the  case.  We  are  unable  to  say  that  there  was  any 
error  here. 

4.  After  the  jury  had  retired  to  deliberate  they  found 
themselves  unable  to  decipher  the  word  "punitive"  in  the  last 
question  of  the  special  verdict.  The  questions  were  in  the 
handwriting  of  the  circuit  judge,  and  the  incident  seems  to 
show  that  he  possessed,  among  the  many  other  qualities  of  a 
learned  lawyer  which  all  concede  to  him,  the  quality  of  poor 
penmanship.  In  this  dilemma  the  jury  deputed  their  fore- 
man to  go  into  the  court  room  and  find  out  what  the  trouble- 
some word  might  be.  The  foreman  went  up  to  the  bench,  an- 
other case  being  on  trial,  laid  the  paper  before  the  judge,  and 
asked  the  meaning  of  the  word,  to  which  the  judge  replied, 
"punitive,  by  way  of  punishment,"  and  the  foreman  then  re- 
turned to  the  jury  room  and  announced  to  his  fellow  jurors 
that  the  word  was  "punitive."  The  proceedings  in  the  court 
room  were  conducted  in  an  ordinary  tone  of  voice  and  were 
heard  aild  taken  down  by  the  official  reporter. 

We  see  no  prejudicial  error  here,  ^o  court  has  been  more 
careful  than  this  court  in  insisting  that  all  communications 
between  the  court  and  the  jury  should  be  in  the  open  court 
room  and  free  from  even  a  suspicion  of  secrecy  {Havenor  v. 
State,  125  Wis.  444,  104  X.  W.  116;  Dralle  v.  Reedsburg, 
135  Wis.  203,  115  X.  W.  819),  but  it  seems  that  it  would  be 
little  less  than  absurd  to  hold  that  because  the  trial  judge  cor- 
rectly told  a  juryman  what  a  given  word  in  the  special  verdict 
was  and  what  it  meant  there  should  be  a  new  trial  of  the  case. 
Such  a  holding  would  seem  to  be  almost  an  affront  to  good 
sense. 

5.  It  appears  by  affidavit  of  several  jurymen  that  after  the 
foreman's  return  there  was  discussion  among  them  as  to 
what  would  become  of  the  punitive  damages  in  case  any  were 

Vol.  159  —  37 

Digitized  by  VjOOQIC 


578         SUPREME  COURT  OF  WISCONSIN.      [Feb. 
Gillett  T.  Planner-Steger  L.  ft  L.  Co.  159  Wis.  578. 

awarded,  the  foreman  and  others  contending  that  they  would 
be  paid  to  the  county.  It  is  not  claimed  that  the  foreman 
represented  to  his  fellow  jurymen  that  the  judge  bad  given 
him  any  instructions  on  the  subject,  but  it  is  claimed  that 
some  at  least  of  the  jurymen  believed  that  the  foreman  in  tak- 
ing this  position  was  stating  what  the  judge  had  told  him  and 
that  they  would  not  have  awarded  any  punitive  damages  if 
they  had  known  that  such  damages  would  go  to  the  plaintiff. 

Had  the  foreman  represented  that  the  judge  had  given  him 
such  instructions,  the  affidavits  of  jurymen  might  probably 
be  competent  evidence  of  that  fact  and  of  the  effect  which  the 
supposed  instructions  had  upon  the  deliberations  of  the  jury 
(Dralle  v,  Reedsburg,  supra),  but  in  the  absence  of  any  rep- 
resentation of  this  kind  such  affidavits  cannot  logically  be 
held  admissible.  Any  such  rule  would  place  every  verdict  at 
the  mercy  of  weak  or  corrupt  jurymen.  If  verdicts  were  to 
be  set  aside-  because  of  the  erroneous  ideas  of  some  of  the 
jurymen  as  to  its  effect  or  because  of  fallacious  or  untrue  ar- 
guments or  statements  made  by  one  juryman  to  his  fellow 
jurymen  in  the  course  of  their  deliberations,  few  verdicts 
would  ripen  into  judgments.  Such  is  not  the  law;  Wolf- 
gram  V.  Schoepke,  123  Wis.  19,  100  N.  W.  1054;  Imperio\. 
State,  153  Wis.  455,  141  N.  W.  241. 

By  the  Court, — Judgment  affirmed. 


Gillett,   Administrator,   Appellant,   vs.   Flanneb-Stboeb 

Land  &  Lumber  Com  pax  y,  Respondent. 

January  13 — February  9,  191o. 

Trial:  Questions  for  jury:  Master  and  servant:  Death  from  falling 
tree:  Negligence:  Evidence:  Sufficiency:  Excessive  damages:  Ap- 
peal: Revietc:  Failure  to  make  proper  motions, 

1.  In  submitting  a  case  to  the  jury  the  trial  court  decides,  as  matter 
of  law,  that  the  evidence  wiU  warrant  findings  in  plaintiff's 
favor  of  the  facts  essential  to  a  recovery. 
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2.  In  an  action  for  death  of  a  woodsman  who,  while  engaged  with 

others  in  opening  up  a  logging  road,  was  killed  by  a  tree  felled 
by  another  of  the  crew,  findings  of  the  jury  to  the  efTect  that  de- 
fendant was  actionably  negligent  in  permitting  the  work  to  be 
done  as  it  was  without  the  giving- of  proper  warnings  are  held 
to  be  sustained  by  the  evidence,  although  the  trial  court  ruled 
to  the  contrary. 

3.  An  award  of  |4,625  for  death  of  a  worklngman  fifty-nine  years  old 

and  capable  of  earning  about  |400  per  year  being  deemed  clearly 
excessive,  although  the  question  was  not  raised  by  defendant, 
this  court,  under  sec.  2405m,  Stats.,  remands  the  cause  for  a  new 
trial  unless  plaintiff  elects  to  take  judgment  for  $3,000.  Sie- 
BECK£R  and  Kerwin,  JJ.,  dissent. 

Appkal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Reversed, 

Action  to  recover  compensation  for  the  death  of  plaintiff's 
intestate.  On  the  1st  day  of  November,  1912,  the  deceased 
with  others,  working  under  a  foreman,  was  in  the  employ  of 
defendant  and  engaged  in  opening  up  a  logging  road.  All 
were  exj)erienced  woodsmen.  The  particular  trees  to  be  re- 
moved had  been  blazed.  The  removal  was  being  accom- 
plished, mainly,  by  cutting  the  roots  close  to  and  under  the 
surface  of  the  ground.  Each  of  several  employees  selected 
his  particular  working  place.  The  direction  of  the  wind  was 
from  east  to  west,  causing  the  trees  to  fall  west.  One  Sieck 
was  w\)rking  at  the  most  westerly  tree.  The  deceased  was 
working  at  one  some  thirty-five  or  forty  feet  east  of  Sieck's 
tree.  The  underbrush  had  been  cut  away  so  the  men  were 
in  sight  of  each  other.  Sieck's  tree  was  a  tamarack.  The 
foreman  depended  on  the  men  to  watch  out  for  themselves  as 
regards  being  struck  by  falling  trees,  though  they  were  ad- 
monished to  be  careful.  As  Sieck  was  about  to  finish  his  tree 
by  cutting  away  a  tap  root  the  foreman  came  upon  the  scene. 
ITis  being  there  was  not  for  the  purpose  of  giving  warning  of 
danger.  It  just  happened  that,  in  his  rounds,  he  came  there 
at  tlie  particular  time.  He  took  no  special  notice  of  Sieck's 
oi)eration  as  he  was  finishing  his  tree.  It  commenced  to  fall 
rather  prematurely  and  to  the  east,  though  Sieck's  purpose 
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was  to  drop  it  the  other  way.  There  was  evidence  tending  to 
prove  that  it  took  the  unexpected  direction  and  commenced 
to  fall  quicker  than  expected  by  reason  of  a  sudden  gust  of 
wind  from  the  west.  As  soon  as  the  foreman  observed  what 
was  about  to  happen,  he  called  out  the  danger  but  too  late  for 
deceased  to  seek  a  place  of  safety.  The  tree  fell  toward  him. 
He  started  to  run.  It  overtook  him  causing  his  death. 
There  was  evidence  to  the  effect,  or  tending  to  prove,  that, 
where  the  men  were  at  work  sudden  changes  of  wind  were  lia- 
ble to  occur.  The  prevailing  direction  on  the  particular  oc- 
casion was  from  east  to  west  and  the  cutting  was  being  done 
so  as  to  drop  the  trees  accordingly.  The  particular  tree  \vas 
sixteen  to  twenty  inches  through  and  sixty  to  seventy-five  feet 
high.  The  roadway  was  in  a  ravine.  The  ground  raised  up 
quite  high  to  the  right  and  left.  There  were  changing  gusts 
and  puffs  of  wind  occasionally.  That  was  not  unusual. 
Sicck  commenced  the  finishing  strokes  with  his  ax  without 
giving  warning.  One  way  to  control  the  direction  of  a  tree 
in  such  circumstances  is  to  push  it  about  as  it  is  ready  to  fall. 
Another  way  is  to  cut  the  roots  close  on  the  side  towards 
which  it  is  desired  to  fall  the  tree.  The  proper  manner  of 
conducting  operations  was  familiar.  It  was  obvious  that  de- 
ceased was  in  a  place  of  danger  in  case  of  the  tree  falling  in 
his  direction.  Nothing  by  way  of  pushing  the  tree  was  done 
or  giving  warning,  until  the  tree  commenced  to  fall.  No 
rule  was  promulgated  in  reference  to  falling  trees,  as  afore- 
said, though  the  men  were  charged  to  be  careful.  The  condi- 
tions were  all  obviously  favorable  for  sudden  changes  of  the 
wind,  and  trees  falling  in  a  different  direction  than  was  cal- 
culated on.  It  was  difficult  to  calculate,  with  reasonable  cer- 
tainty, as  to  the  direction  any  tree  would  fall  unless  some 
manual  force  was  applied  thereto.  Dani^er  could  readily  • 
have  been  obviated  by  pushing  or  by  not  allowing  one  man  to 
work  within  range  of  a  tree  another  was  engaged  in  dropping. 
It  is  customary,  in  such  circumstances,  for  the  man  who  is 
dropping  a  tree  to  give  warning  when  it  is  about  to  fall. 
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The  court  submitted  the  cause  to  the  jury,  resulting  in  these 
findings  of  fact :  Defendant  was  negligent  in  permitting  the 
work  to  be  done  as  it  was  performed.  A  man  of  ordinary 
care  ought  reasonably  to  have  apprehended  danger  of  injur- 
ing workingmen.  Such  negligence  was  the  proximate  cause 
of  the  accident.  It  was  negligence  to  permit  the  work  to  be 
d(me  without  requiring  men  to  push  the  trees  in  the  direction 
they  were  desired  to  fall.  A  man  of  ordinary  intelligence 
ought  reasonably  to  have  apprehended  that  such  was  neces- 
sary to  avoid  danger  of  injuring  workmen.  Failure  to  do 
that  was  a  proximate  cause  of  the  accident.  Sieck  was  neg- 
ligent, in  cutting  the  tree  as  he  did,  without  giving  warning 
to  men  in  the  vicinity.  A  man  of  ordinary  intelligence  ought 
reasonably  to  have  apprehended  it  was  dangerous  to  work- 
men in  the  vicinity  to  do  so.  Such  negligence  was  a  proxi- 
mate cause  of  the  accident.  The  foreman  was  negligent  in 
not  giving  reasonable  warning  of  the  imminence  of  the  fall  of 
the  tree  and  his  failure  to  do  so  was  a  proximate  cause  of  the 
accident  The  deceased  was  not  guilty  of  contributory  negli- 
gence. 

Before  submitting  the  cause  to  the  jury  the  court  inti- 
mated that  he  did  not  think  a  cause  of  action  was  established. 
That  was  not  in  the  presence  of  the  jury.  After  verdict,  on 
the  motion  for  change  of  answers,  the  court  stated  that  before 
submitting  the  cause  to  the  jury  he  was  of  the  opinion  that 
plaintiff  had  failed  to  make  out  a  cause  of  action,  but  thought 
he  would  take  the  verdict  of  the  jury  and  then  act  upon  it,  in 
case  of  its  not  being  what  he  thought  it  should  be ;  that  in  his 
opinion  the  answers  to  all  the  questions  convicting  defendant 
of  actionable  negligence,  were  contrary  to  the  evidence.  He 
therefore  changed  such  answers  so  as  to  favor  defendant,  and 
ordered  judgment  dismissing  the  complaint  with  costs. 
Judgment  was  so  rendered. 

For  the  appellant  there  was  a  brief  by  Martin,  Martin  & 
Martin,  and  oral  argument  by  P.  H.  Martin. 

For  the  respondent  there  was  a  brief  signed  by  Robert  R. 
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Freeman,  attorney,  and  Henry  J.  Bendinger  and  Timothy 
Brown,  of  counsel,  and  oral  argument  by  Mr.  Freeman. 

Marshall,  J.  The  court  in  submitting  the  cause  to  the 
jury,  decided  that  there  was  room  in  the  evidence  to  find  the 
facts  as  they  were  found.  Whether  there  was  such  room  or 
not  was  a  question  of  law.  It  was  for  the  court  to  decide  that 
before  calling  upon  the  jury  to  determine,  as  matters  of  fact, 
between  conflicting  inferences.  With  the  judgment  of  the 
court  for  their  guidance,  it  was  most  natural  for  the  jury  to 
take,  as  a  verity,  that  there  was  room  in  the  evidence  for 
plaintiff  to  recover.  They  did  so  and  rendered  an  honest  and 
reasonable  verdict,  if  the  court  gave  the  proper  decision  as  to 
the  law.  They,  naturally  and  properly,  apprehended  there 
was  evidence  warranting  a  finding  either  way.  W^hether  the 
court  decided  at  last,  that  there  was  no  reasonable  basis  for 
the  jury's  verdict,  in  any  reasonable  view  of  the  evidence, 
does  not  clearly  appear. 

On  the  whole,  the  decision  of  the  trial  judge  does  not  pos- 
sess the  persuasiveness  ordinarily  to  be  accorded  to  a  consist- 
ent and  positive  detennination  that  the  evidence  does  not, 
in  any  reasonable  view,  support  the  jury's  determination. 
Therefore,  it  seems  that  there  is  little,  if  anything,  in  the 
court's  decision  below  to  impeach  the  verdict.  So  we  incline 
to  the  view  that  there  was  a  case  for  the  jury,  as  the  trial 
court,  so  far  as  they  could  have  understood  the  matter,  delib- 
erately decided,  and  that  judgment  should  have  been  rendered 
accordingly. 

Whether  the  verdict  was  excessive  or  not,  because  of  the 
course  the  case  took,  was"  not  passed  upon.  Deceased  was  a 
common  workingman.  He  was  capable  of  earning  about 
$400  per  year.  He  was  fifty-nine  years  of  age.  The  recov- 
ery could  not,  propc  rly,  go  beyond  the  reasonable  expectation 
of  pecuniary  benefit  from  his  life  which  the  wife  was  de- 
prived of  by  his  untimely  taking  away.     A  recovery,  in  such 
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a  case,  under  the  Workmen's  Compensation  Law  would  be 
about  $1,600.  Assuming  that  the  earnings  which  would  have 
gone  to  the  wife  each  year  during  her  husband's  expectancy 
of  life,  would  have  been  $250  per  year,  which  would  be  quite 
a  large  estimate,  $2,775,  at  the  time  of  the  trial,  would  have 
been  a  full  equivalent,  based  on  what  it  would  have  takgn  to 
purchase  an  annuity  for  her  of  $250  per  year  during  such  ex- 
pectancy. His  total  earnings,  had  he  lived,  would  not  have 
exceeded  $5,518,  and  the  present  worth  would  not  exceed 
$2,500."  Four  thousand  six  hundred  and  twenty-five  dollars 
for  damages  to  the  wife  is  clearly  excessive ;  but  there  was  no 
motion  to  set  aside  the  verdict  on  that  ground,  nor  for  a  new 
trial  because  it  was  contrary  to  the  evidence.  On  the  rec- 
ord, defendant  made  no  complaint  except  as  to  the  findings  on 
the  subject  of  negligence.  If  it  were  not  for  sec.  2405m, 
Stats.,  there  would  be  no  way,  under  established  practice,  to 
remedy  the  difficulty.  It  is  probable,  counsel  for  plaintiff 
were  misled  by  the  circuit  judge  into  supposing  that  there 
was  practical  certainty  of  relief  from  the  verdict  by  motion  to 
set  aside  answers  as  to  negligence  and  so  the  ordinary  mo- 
tions to  reach  excessiveness  in  the  verdict  ^vere  omitted.  The 
confidence  as  to  the  trial  court  was  not  misplaced,  and  now 
respondent  is  left  in  a  very  poor  predicament,  unless  relief 
can  be  accorded  imder  the  beneficent  law  referred  to. 

The  statute  provides  that  the  court,  for  the  purpose  of  pre- 
venting a  miscarriage  of  justice,  may  control  the  situation  re- 
gardless of  inadvertences  or  mistakes  or  mis  judgments  of  the 
court  or  counsel,  and  may,  regardless  of  whether  proper  mo- 
tions, objections,  or  exceptions  were  taken  or  not,  in  case  of  a 
reversal,  direct  the  proper  judgment,  or  remand  the  cause  for 
a  new  trial  as  shall  be  deemed  necessary  to  accomplish  the 
ends  of  justice.  In  view  of  that,  it  is  considered  that  we 
ought,  instead  of  remanding  the  case  for  judgment  on  the 
verdict  as  rendered,  send  it  back  with  permission  to  the  plaint- 
iff to  elect,  within  twenty  days  after  the  filing  of  the  remittir 
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tur  in  the  trial  court  to  take  judgment  for  $3,000  and  costs, 
or  a  new  trial  on  the  question  of  damages  only. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  as  indicated  in  the  opinion. 

SiEBECKEE  and  Kerwin,  J  J.,  dissent  from  so  much  of  the 
judgment  as  holds  that  the  damages  are  excessive. 


Jones  and  another.  Respondents,  vs.  Keefe,  Appellant 

January  13 — February  9, 1915. 

Contracts:  Parol  evidence  to  vary  toriting:  Sale  of  automobile:  FaUe 
representations:  Warranty:  Breach:  Recoupment:  Evidence: 
Pleading:  Counterclaim. 

1.  Where  a  second-hand  automobile  was  sold  and  delivered  under  a 

written  contract,  plain  and  unambiguous  in  its  terms  and  con- 
taining a  statement  that  there  were  no  verbal  understandings, 
promises,  or  agreements  except  those  specified  therein,  parol  evi- 
dence of  representations  as  to  the  age  and  condition  of  the  car, 
alleged  to  have  been  made  by  the  vendors  in  negotiating  the 
sale,  was  not  admissible  to  vary  the  contract. 

2.  In  an  action  upon  a  note  given  for  the  purchase  price  of  an  auto- 

mobile which  wasr  "guaranteed"  by  the  vendors  for  one  year,  the 
trial  court  properly  held,  as  matter  of  law,  that  the  evidence  did 
not  tend  to  show  any  breach  of  the  warranty  by  neglect  or 
refusal  of  the  vendors  to  make  such  repairs  as  were  required 
thereby. 
8.  An  answer  setting  up  a  claim  for  recoupment  of  damages  by  rea- 
son of  a  breach  of  warranty  of  goods  sold,  is  sufficient  to  raise 
the  question  of  defendant's  right  to  such  damages,  even  though 
judgment  therefor  is  not  formally  demanded  by  way  of  counter- 
claim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  upon  a  promissory  note  given  as  a  re- 
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newal  of  two  previous  notes  for  the  purchase  price  of  an  au- 
tomobile and  some  items  of  charges  for  supplies. 

The  plaintiffs  are  copartners  engaged  in  the  automobile 
business  in  the  city  of  Green  Bay.  The  defendant  is  a 
farmer  living  in  Brown  county.  In  June,  1912,  the  plaint- 
iffs sold  the  defendant  a  second-hand  automobile  for  $650. 
The  defendant  paid  $50  in  cash  and  gave  two  notes,  one  for 
$200  and  one  for  $400,  due  in  thirty  and  ninety  days  re- 
spectively. The  thirty-day  note  was  renewed,  and  upon  Oc- 
tober Ist  was  combined  with  the  ninety-day  note  and  renewed. 
This  latter  note  was  renewed,  and  there  were  added  to  it  cer- 
tain charges  against  the  defendant  for  gasoline  and  automobile 
accessories,  making  the  note,  amount  to  $615.  The  defend- 
ant had  made  some  small  payments  on  the  notes,  but  the  pay- 
ments had  not  equaled  the  interest  and  other  charges.  This 
note  for  $615  was  made  on  November  1st  and  became  due  on 
December  1st.  On  demand  of  payment  the  defendant  of- 
fered to  make'  a  small  payment  and  renew,  but  the  plaintiffs 
insisted  on  payment  in  full.  The  defendant  then  refused 
payment,  claiming  that  the  automobile  was  so  defective  and 
xmfit  for  use  that  it  did  not  comply  with  and  fulfil  the  war- 
ranties made  by  the  plaintiffs  in  their  contract  of  sale.  At 
the  time  of  the  sale  by  the  plaintiffs  to  the  defendant  a  writ- 
ten contract  was  entered  into  which  in  part  stated :  "It  is  mu- 
tually understood  that  this  automobile  is  guaranteed  by  the 
West  Side  Garage  for  a  period  stated  below.  One  year." 
The  contract  also  contains  the  following:  "It  is  understood 
and  agreed  that  there  are  no  verbal  understandings,  promises, 
or  agreements  made  by  any  agent,  salesman,  or  employee  per- 
taining to  this  order  that  are  not  clearly  specified  therein." 

The  defendant  by  further  answer  to  the  complaint  alleged 
by  way  of  defense  and  by  way  of  counterclaim  that  he  pur- 
chased the  automobile  of  plaintiffs ;  that  the  automobile  was 
not  in  first-class  condition  and  was  only  of  the  value  of  $300 ; 
that  the  defendant  at  the  time  of  the  purchase  relied  wholly 
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upon  representations  mad^  by  the  plaintiffs  and  that  these 
representations  were  false ;  that  defendant  did  not  know  them 
to  be  false  and  relied  upon  thein  and  was  thereby  induced  to 
purchase  the  machine.  Further,  that  the  written  warranty 
entered  into  at  the  time  of  the  sale  has  been  breached,  and 
that  the  defendant  by  these  misrepresentations  was  damaged 
in  the  amount  of  $«500.  The  defendant  offered  to  permit  the 
plaintiffs  to  take  judgment  for  the  sum  of  $250. 

The  circuit  court  excluded  all  evidence  of  representations 
which  defendant  alleges  were  made  to  him  by  plaintiffs  and 
on  which  he  relied  in  making  the  purchase  of  the  car,  upon 
the  ground  that  the  written  contract  contained  all  of  the 
agreement  and  therefore  the  alleged  warranties  not  contained 
in  the  contract  were  not  to  be  considered  as  part  thereof.  The 
circuit  court  directed  a  verdict  for  the  plaintiffs  for  the 
amount  due  on  the  note  and  awarded  judgment  in  the  sum  of 
$658.50.     From  such  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Martin,  Martin  & 
Martin  and  G.  F.  Clifford,  and  oral  argument  by  2fr,  Clif- 
ford. 

For  the  respondents  there  was  a  brief  by  Cady,  Strehlow  <§ 
Jascph,  and  oral  argument  by  Samuel  IL  Cady. 

SiEBECKER,  J.  It  is  contcuded  that  the  court  erred  in  ex- 
cluding evidence  of  the  representations  made  by  the  plaintiffs 
respecting  the  age  of  the  car  and  its  fitness  for  use  as  an  auto- 
mobile. The  purpose  of  the  evidence  was  to  show  that  the 
car,  as  to  its  condition  and  fitness  for  use,  did  not  comply  with 
the  representations  the  plaintiffs  made  in  this  respect  when 
the  sale  was  negotiated.  The  parties  to  the  written  order  for 
the  car  do  not  disj)ute  that  it  was  mutually  accepted  by  them 
in  making  the  sale  and  purchase  of  the  automobile.  By  this 
writing  the  defendant  agrees  to  purchase  the  car  in  question 
at  the  agreed  price  of  $G50,  and  pay  this  sum  as  stipulated. 
The  order  also  contains  the  two  agreements  above  stated^ 
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whereby  the  plaintiffs  guaranteed  the  car  for  a  period  of  one 
year  and  in  effect  stipulated  that  there  were  no  verbal  under- 
standings, promises,  and  agreements  not  specified  therein. 
It  is  clear  from  the  evidence  that  the  defendant  accepted  the 
car  under  this  written  order  and  that  he  gave  his  notes  for 
the  unpaid  purchase  price  as  therein  specified  and  that  the 
plaintiffs  treated  the  order  as  the  contract  of  sale  and  made 
delivery  of  the  car  pursuant  thereto.  The  allegations  of  the 
answer,  by  way  of  defense  and  by  way  of  counterclaim,  in  ef- 
fect charge  the  plaintiffs  with  a  breach  of  the  contract  of  sale, 
in  that  the  car  does  not  fulfil  the  representation  that  plaintiffs 
made  respecting  its  age  and  its  condition  and  fitness  for  use 
as  an  automobile.  The  evidence  which  referred  to  statements 
not  embraced  in  the  terms  of  the  written  order  was  properly 
excluded  by  the  court.  The  terms  of  sale  were  finally  re- 
duced to  writing,  and  this  excludes  evidence  of  oral  negotia- 
tions preceding  it,  if  the  terms  are  free  from  ambiguity.  The 
contract  terms  are  plain  and  definite  in  meaning  when  applied 
to  the  subject  of  the  transaction  and  cannot  be  varied  or  modi- 
fied by  oral  evidence.  Johnson  v.  Pugh,  110  Wis.  167,  85 
N.  W.  641 ;  Newell  v.  New  Holstein  C.  Co.  119  Wis.  635,  97 
N.  W.  487.  The  clause  of  the  contract  that  no  verbal  agree- 
ments were  entered  into  not  expressed  in  writing  is  expressive 
of  the  intent  and  purpose  of  the  parties  that  all  the  terms 
and  conditions  of  the  sale  are  embraced  in  it.  This  stipula- 
tion supports  the  position  that  the  negotiations  were  finally 
embodied  in  the  written  agreement. 

It  is  contended  that  the  court  erred  in  holding  that  the  evi- 
dence as  a  matter  of  law  did  not  tend  to  show  that  there  was 
a  breach  of  the  written  warranty  guaranteeing  this  automo- 
bile for  a  period  of  one  year.  The  court  interpreted  this  guar- 
anty as  warranting  the  car  when  sold  to  be  in  a  condition  fit 
for  use  and  that  it  would  nm  for  a  year,  when  used  by  the 
•defendant  in  his  business,  as  contemplated  by  the  parties, 
with  proper  care  and  use,  if  the  plaintiffs  made  the  necessary 
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repairs  incident  to  such  use.  .We  find  the  record  fully  sus- 
tains the  trial  judge  in  holding  that  the  evidence  will  not  sus- 
tain a  finding  that  the  plaintiffs  neglected  or  refused  to  make 
repairs  of  any  defects  in  the  machine  which  prevented  the  ma- 
chine from  running  as  contemplated  in  the  guaranty.  The 
defendant  and  his  daughter  make  the  naked  statement  that 
the  car  would  not  run,  but  this  is  wholly  overcome  by  their 
own  statements  describing  what  use  they  actually  made  of  it. 
Their  complaint  concerning  the  want  of  power  is  neutralized 
by  their  evidence,  which  shows  they  used  it  and  that  when 
they  had  any  trouble  in  this  respect  it  was  remedied  by  the 
plaintiffs  when  brought  to  their  attention.  It  is  undisputed 
from  the  facts  and  circumstances  shown  that  the  defendant 
used  the  car,  that  it  did  run,  and  was  operated  in  his  business. 
It  also  appears  that  the  plaintiffs  did  not  fail  to  make  such  re- 
pairs as  were  required  of  them  under  the  written  guaranty. 

The  suggestion  that  defendant's  pleadings  are  insufficient 
to  raise  these  questions  because  the  answer  does  not  formally 
demand  judgment  by  way  of  counterclaim  is  not  well  founded. 
The  allegations  of  the  answer  must  be  given  a  liberal  construc- 
tion, and  when  so  construed  they  sufficiently  allege  a  claim 
for  recoupment,  if  the  evidence  had  shown  that  defendant  sus- 
tained damages  by  reason  of  a  breach  of  the  contract  of  sale. 
Manning  v.  School  DisL  124  Wis.  84,  102  N.  W.  366 ;  Steck- 
bauer  v.  Leyhom,  130  Wis.  438,  110  N.  W.  217;  Bih  Falls 
L.  Co.  V.  Lesh  &  M.  L.  Co.  144  Wis.  362,  129  K  W.  595. 

The  action  of  the  trial  court  by  directing  judgment  for  the 
recovery  of  the  amount  due  on  the  note  was  correct  because 
the  evidence  does  not  support  the  claim  that  plaintiffs  in  any 
way  breached  the  contract  of  sale. 

By  the  Court.-^The  judgment  appealed  from  is  affirmed. 
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• 

Henby  Rahe's  Soxs  Company,  Eespondent,  vs.  Buckley, 

Appellant. 

January  IS — February  9, 1915. 

Landlord  and  tenant:  Covenant  or  condition  as  to  use  of  premises: 
Failure  to  use  for  purpose  named:  Re-entry:  Wrongful  exclusion 
of  lessee:  Damages, 

1.  Words  in  a  lease,  **the  said  premises  to  be  used  for  the  purpose  of 

hotel  and  saloon  and  bathing  grounds/'  did  not  amount  to  a  con- 
dition or  covenant  that  the  lessee  would  use  the  premises  con- 
tinually for  the  purposes  named,  and  his  failure  to  do  so  gave 
the  lessor  no  right  of  re-entry  under  a  provision  that  the  lease 
should  be  void  if  the  lessee  should  "use  said  premises,  or  any 
part  thereof,  contrary  to  the  conditions"  therein  contained. 

2.  A  lessee  who  has  been  wrongfully  prevented  by  the  lessor  from 

using  the  leased  premises  for  a  portion  of  the  term  for  which  the 
rent  has  been  paid,  may  recover  their  rental  value  for  that  por- 
tion of  the  term. 

Appeal  from  a  jud^iient  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  complaint  in  this  action  alleges  that  on  the  2d  day  of 
March,  1911,  the  defendant  leased  to  the  plaintiff  certain 
premises  owned  by  him  known  as  Harbor  View,  situated  on 
the  bay  shore  of  Green  Bay,  near  the  city  of  Green  Bay,  for 
the  term  of  one  year  from  the  1st  day  of  May,  1911,  with 
covenant  of  peaceable  and  quiet  enjoyment  for  said  term,  at 
an  annual  rental  of  $500,  and  also  with  option  on  the  part  of 
plaintiff  to  occupy  said  premises  for  three  years'  additional 
time,  and  that  the  defendant  on  the  1st  day  of  July,  1911, 
unlawfully  and  wrongfully  entered  upon  the  premises  and 
ejected  the  plaintiff  therefrom  and  ever  since  has  occupied 
the  same  and  kept  the  plaintiff  out  of  possession,  to  its  dam- 
age in  the  sum  of  t$l,000. 

The  lease  in  question  is  made  a  part  of  the  complaint. 
The  defendant  answered  admitting  the  execution  of  the  lease 
and  the  corporate  existence  of  the  plaintiff,  and  denies  every 
other  allegation  of  the  complaint,  and  sets  up  several  sep- 
arate defenses,  among  others  that  the  plaintiff  ran  the  property 
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in  an  unlawful  and  illegal  manner  and  on  the  Ist  day  of  July, 
1911,  abandoned  the  premises;  and  for  a  further  defense  al- 
leges in  substance  that  the  plaintiff  is  the  owner  of  a  resort 
near  by  the  defendant's  property  known  as  Bay  View  Beach, 
and  that  plaintiff  leased  the  defendant's  property  for  the  pur- 
pose of  injuring  the  defendant's  property  and  enhancing  the 
value  of  its  own.  The  defendant  also  sets  up  a  counterclaim 
claiming  damages  on  account  of  the  bad  reputation  which  the 
plaintiff  gave  the  property  in  managing  and  running  the  same 
as  an  improper  place,  and  asks  damages  in  the  sum  of  $1,000. 
The  plaintiff  replied  to  the  coimterclaim  denying  the  alle- 
gations thereof.  The  portions  of  the  lease  material  in  this 
case  are  as  follows : 

u 

"Witnesseth,  that  the  party  of  the  first  part  hath  agreed 
and  doth  hereby  agree  to  lease  unto  the  said  party  of  the  sec- 
ond part,  the  following  described  premises,  to  wit:  two  acres 
in  private  claim  forty-six  (46)  with  all  buildings  thereon, 
known  as  Harbor  View  premises  or  Buckley's,  and  situated 
east  of  the  grounds  leased  by  John  A.  Cusick  at  Bay  Beach, 
also  including  the  following  personal  property :  one  cash  reg- 
ister, twelve  tables,  three  dozen  chairs,  three  rustic  benches, 
one  cook  stove,  knives  and  forks,  fifteen  dozen  bar  glasses, 
three  beds,  three  mattresses,  three  springs  for  bed,  six  pillows, 
three  dozen  chairs,  one  rug,  one  sideboard,  two  wash  tubs, 
one  cupboard,  ten  towels,  three  dozen  bathing  suits,  two  gaso- 
line stoves,  two  burners  for  stoves,  one  dozen  dishes,  also  in- 
cluding bath  house. 

"It  is  agreed  that  if  so  desired  by  the  party  of  the  second 
part,  an  extension  of  three  additional  years  will  be  granted  at 
the  same  rental. 

"To  have  and  to  hold  the  same  for  the  term  of  one  year 
from  the  first  day  of  May,  A.  D.  1911,  at  the  rate  of  five 
hundred   ($500)  dollars  per  annum,  payable  in  instalments 

of dollars  monthly,  in  advance,  the  said  premises  to  be 

used  for  the  purpose  of  hotel  and  saloon  and  bathing  grounds." 

"It  is  further  understood  and  agreed,  that  if  the  party  of 
the  second  part,  or  his  assigns,  shall  fail  to  pay  the  rent  at  the 
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times  above  stated,  or  shall  use  said  premises,  or  any  part 
thereof,  contrary  to  the  conditions  herein  contained,  or  shall 
wilfully  or  maliciously  do  injury  to  the  same,  this  lease  shall 
be  void  as  to  the  party  of  the  second  part,  and  the  party  of  the 
first  part,  or  his  legal  representatives,  shall  be  entitled  to  the 
immediate  possession  of  said  premises,  without  hindrance  or 
delay,  and  to  a  recovery  of  all  damages  sustained  by  the  acts 
of  the  party  of  the  second  part." 

The  case  was  tried  by  the  court  and  a  jury,  and  after  the 
evidence  was  all  in  it  was  agreed  between  the  parties  that  the 
jury  should  be  discharged  and  that  the  case  be  submitted  to 
the  court  for  its  decision  upon  the  facts  and  the  law.  The 
court  found  that  the  plaintiff  was  entitled  to  recover.  Judg- 
ment was  entered  accordingly,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  Minahan  &  Mina- 
han,  and  oral  argument  by  F.  /.  Minahan. 

For  the  respondent  there  was  a  brief  by  Martin,  Martin  & 
Martin  and  Q,  F,  Clifford,  and  oral  argument  by  Mr,  Clifford. 

Kekwin,  J.  The  learned  trial  court  below  filed  the  fol- 
lowing opinion  covering  the  material  questions  in  the  case: 

'*The  defendant  owned  the  property  in  question.  lie  had 
a  license  to  sell  liquor  at  retail  in  a  building  on  the  premises. 
The  plaintiff  is  a  brewing  company^  March  2,  1911,  the  de- 
fendant leased  to  the  plaintiff,  by  written  lease,  said  prem- 
ises, the  lease  providing  that  the  premises  were  to  be  used 
for  the  purpose  of  hotel  and  saloon  and  bathing  grounds. 
The  term  was  one  year.  The  rent  was  $500  per  annum  in 
advance.  The  plaintiff  took  possession  and  paid  the  rent  for 
the  year,  $500.  The  plaintiff  put  one  Hunt  in  possession, 
under  an  agreement  with  him  and  Buckley  that  he  should 
run  the  business  under  Buckley's  license  until  July  1st,  and 
pay  rent  to  the  plaintiff  and  obtain  a  license  July  1st  and 
continue  to  run  the  business  and  pay  rent.  Because  Hunt 
ran  his  business  so  as  to  give  the  place  a  bad  reputation  the 
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town  board  made  it  known  to  the  parties  that  they  would  not 
give  Hunt  a  license.  Buckley  was  willing  that  the  plaintifl 
should  put  any  one  in  Hunt's  place  to  whom  the  town  would 
grant  a  license,  and  so  informed  the  plaintiflF.  The  plaintif! 
made  no  application  for  a  license  for  any  one.  Buckley  ap- 
plied for  a  license,  requesting  the  board  to  grant  a  license  to' 
any  one  for  whom  the  plaintiff  might  ask  it,  and  only  to  act 
upon  his  application  in  case  no  other  application  was  made. 
A  license  was  granted  to  Buckley  July  1,  1911.  He  obtained 
it  for  the  purpose  of  retaining  the  right  to  conduct  or  have 
conducted  on  said  premises  a  saloon,  without  which  right  the 
rental  value  of  the  premises  would  not  exceed  $120  per  year. 
The  population  of  the  town  was  2,600.  Including  Buck- 
ley's there  were  twenty-six  licenses  in  the  town  Jime  30, 
1907.  Hunt  left  the  premises  and  delivered  possession  to 
the  plaintiff  by  returning  or  handing  to  it  the  keys.  July  1st 
Buckley,  without  plaintiff's  permission,  broke  into  the  build- 
ing and  took  possession  of  the  property,  and  has  conducted  a 
saloon  business  on  the  premises  ever  since.  The  plaintiff 
asked  a  return  of  the  possession.  Defendant  never  returned 
any  of  the  $500. 

"Does  the  lease  contain  a  condition  that  the  lessor  may  en- 
ter and  defeat  it  if  the  lessee  fails  to  continually  use  the 
premises  as  a  saloon  ? 

"  ^A  condition  .  .  .  is*a  clause  of  contingency,  on  the  hap- 
pening of  which  the  estate  granted  may  be  defeated.'  2  Bl. 
Comm.  299. 

*^The  language  used  is  to  be  strictly  construed  against  for- 
feiture. A  mere  breach  of  covenant  does  not  work  a  for- 
feiture or  give  a  right  of  re-entry.  Bergland  v.  Fraivley,  72 
Wis.  559,  40  N.  W.  372.  But  if  the  lease  also  provides  that 
if  the  lessee  neglects  or  fails  to  perform  and  observe  a  cove- 
nant the  lessor  may  lawfully  enter  and  terminate  the  lease, 
the  lessor  has  that  right.  Wheeler  v,  Earle,  5  Cush.  31; 
Bergland  v.  Frawley,  72  Wis.  559,  562,  40  N.  W.  372.     But 
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the  same  rule  of  construction  applies,  when  working  out  a 
condition  from  the  two  provisions,  as  when  determining 
whether  a  certain  provision  constitutes  a  covenant  or  condi- 
tion. So  when  there  was  a  covenant  to  repair  and  a  pro- 
vision that  *if  the  lessee  shall  do  or  cause  to  be  done  any  act, 
matter,  or  thing  contrary  .to  and  in  breach  of  the  covenants  of 
this  lease,'  it  was  held  that  failure  to  repair  did  not  give  a 
right  to  re-entry  because  it  was  not  an  act  done  contrary  to  the 
provisions.     It  was  a  mere  failure  to  act  as  required. 

"The  clause  in  the  lease  in  question  relied  upon  as  creating 
the  condition  and  giving  th^  right  of  re-entry  is  this : 

"  ^It  is  further  understood  and  agreed  that  if  the  party  of 
the  second  part  shall  use  said  premises  or  any  part  thereof 
contrary  to  the  conditions  herein  contained,  this  lease  shall 
be  void  as  to  the  party  of  the  second  part,  and  the  party  of 
the  first  part  shall  be  entitled  to  the  immediate  possession  of 
the  premises,*  etc. 

"The  contention  is  that  this  provision,  together  with  the 
language  Hhe  said  premises  to  be  used  for  the  purpose  of 
hotel  and  saloon  and  bathing  grounds,'  give  the  right  of  re- 
entry and  forfeiture.  Unless  the  language  quoted  as  to  use 
amounts  to  a  condition,  it  is  not  within  the  tei^ms  of  the  other 
provision  quoted.  If  it  is  a  condition,  then  it  is  such  with- 
out the  aid  of  the  other  provision  making  it  so. 

"But  as  there  is  nothing  said  relative  to  use  of  the  prem- 
ises in  the  lease  aside  from  the  words  quoted,  it  may  be  that 
the  document  as  a  whole  would  require  us  to  construe  the 
language  as  referring  to  that  quoted,  but  designating  it  by  a 
wrong  name.  This  is  the  most  favorable  view  that  can  be 
taken  of  the  language  for  the  defendant  But  it  requires  a 
covenant  to  use  continually  the  premises  for  the  purposes 
named.  Is  there  such  a  covenant?  That  some  meaning 
must  be  given  to  the  language  'said  premises-  to  be  used'  will 
be  conceded.  Is  it  a  covenant  to  use  at  all  times  during  the 
term  for  the  purpose  named,  or  a  designation  of  the  purposes 
Vol.  159  —  38 
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for  which  it  may  be  used  ?  If  a  covenaHt  that  will  use  for 
purposes  named,  note  first  it  must  be  used  for  all  three — 
'hotel  and  saloon  and  bathing  grounds.'  Note  second,  there 
is  no  limit  as  to  time  during  the  term.  If  ceasing  to  use  for 
any  one  of  the  purposes  for  a  short  time  would  be  a  breach,  it 
would  be  a  breach  also  to  cease  using  for  either  of  the  other 
purposes.  It  would  not  be  claimed  that  the  fact  that  no  one 
bathed  during  the  winter  would  constitute  ceasing  to  use  it 
for  bathing  purposes.  But  failure  to  furnish  board  and  lodg- 
ing for  guests — failure  to  run  a  hotel — ^would  be  as  much  of 
a  violation  of  the  covenant  as  failure  to  run  a  saloon;  and 
failure  to  keep  open  as  hotel  and  saloon  in  one  season  of  the 
year  would  be  as  much  of  a  breach  as  failure  to  do  so  at  an- 
other season.  If  this  language  amounts  to  a  covenant  or  con- 
dition as  to  the  lessee's  use  of  the  property,  I  think  it  merely 
a  limitation  as  to  the  uses.  The  purposes  for  which  they  may 
be  used  are  enumerated.  The  lessee  does  not  bind  himself 
to  use  for  those  purposes  continually  or  at  all.  The  right  of 
re-entry  is  not  given  pro  nonuser,  but  for  using,  contrary, 
etc.  As  in  the  Doe-Stevens  Case  [3  B.  &  Ad.  299],  the 
covenant  was  to  repair — the  right  of  re-entry  was  given  for 
doing  or  causing  to  be  done  anything  contrary  to  and  in 
breach  of  the  covenants.  There  was  no  forfeiture  because 
nothing  was  done.  So  not  using  for  any  purpose  is  not  using 
contrary  to  conditions  of  the  lease. 

*^I  have  sought  with  the  limited  means  at  my  disposal  for 
judicial  constructions  of  such  language  as  is  contained  in  the 
lease  in  question.  I  have  found  no  case  where  it  was  con- 
strued as  a  condition  or  covenant  that  the  lessee  would  con- 
tiime  to  use  the  premises  for  the  purposes  specified.  In  the 
one  case  that  I  have  found  it  was  claimed  that  the  terms  of 
the  lease  had  been  violated  by  not  continuing  to  use  for  the 
purposes  named  and  using  for  another  purpose.  The  lan- 
guage was,  ^is  made  upoi  and  subject  to  the  express  condition 
that  for  twenty  years  shall  use  that  portion  of  the  granted 
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land  .  .  .  exclusively  for  hotel  accommodations,  and  for  no 
other  purpose  whatever.'  There  was  a  further  provision  that 
terms  not  affected  by  destruction  of  buildings  by  fire.  Build- 
ings were  destroyed,  not  rebuilt,  and  premises  leased  for 
other  purposes.  Held,  forfeiture  and  right  to  re-enter.  In 
case  referred  to  in  6  Wis.  12  [Hooper  v.  Broderick,  11  Sim. 
46],  there  was  express  covenant  to  use  and  keep  open  as  an 
inn.  It  proved  a  losing  business,  and  equity  refused  to  en- 
join from  discontinuing.  It  was  not  deemed  that  there  was 
a  covenant  to  do  so,  on  which  lessor  might  have  maintained 
an  action. 

"In  most  of  the  reported  cases  the  lease  contained  an  ex- 
press agreement  not  to  use  for  other  purposes.  Some  cases 
have  held  that  a  specification  of  the  purposes  for  which  to 
use  amounted  to  a  covenant  not  to  use  for  other  purposes.  A 
different  rule  was  early  stated  by  our  supreme  court.  Brag- 
man  v.  Noyes,  6  Wis.  1.  The  language  of  the  lease  was,  ^to 
be  used  as  cabinet  warerooms.'  An  injunction  was  sought  to 
restrain  lessee  from  using  for  sale  of  cigars  and  other  things. 
The  court  says : 

"  'The  insuperable  difficulty  in  this  case  is  that  there  is  no 
express  covenant  not  to  use  the  building  except  for  cabinet 
warerooms.'  .  .  .  'Counsel  for  the  complainant  contends  that 
the  clause  in  the  lease  that  the  premises  were  to  be  used  as 
cabinet  warerooms  amounts  to  a  direct  covenant  to  use  them 
as  such,  and  for  no  other  purpose  whatever.  We  are  unable 
to  concur  in  this  construction  of  the  lease.'  .  .  .  'And  if  he 
can  compel  the  defendants  to  change  their  trade  from  selling 
cigars  and  safes  to  selling  cabinet  ware,  it  appears  to  us  he 
could  compel  them  to  use  them  as  cabinet  warerooms,  even  if 
they  should  desire  to  remove  from  the  buildings  and  shut 
them  up.  We  apprehend  that  a  court  of  equity  would  pause 
before  exercising  such  a  jurisdiction  as  to  compel  the  defend- 
ants to  occupy  the  premises  as  cabinet  warerooms  when  they 
desired  to  close  them.' 

"There  is  no  intimation  that  equity  w^ould  not  do  so  if  there 
was  an  express  covenant  tb  keep  open  and  use — there  clearly 
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would  be  no  adequate  remedy  at  law.  Were  the  question 
whether  the  provisions  did  not  amount  to  a  covenant,  and  con- 
ditions not  to  use  for  any  other  purposes  than  those  specified, 
it  might  well  be  held  that  there  is  a  covenant  to  continue 
without  interruption  the  use  for  the  purposes  specified. 

"  'If  rent  has  been  paid  to  apply  upon  any  portion  of 
the  term  which  the  lessee  is  prevented  from  enjoying,  that 
may  be  recovered  with  legal  interest.  If  no  sum  has  been  so 
paid,  the  damages  are  deemed  to  be  nominal  only.'  Oross  v. 
HecheH,  120  Wis.  314,  322,  97  X.  W.  952.  The  damages 
to  that  extent  would  be  the  same  in  this  form  of  action,  if  the 
rent  paid  was  equal  to  the  rental  value.  If  more,  only  the 
value  could  be  recovered  for;  if  less,  full  value  could  be  re- 
covered. The  evidence  shows  that  rental  value  was  same  as 
that  paid.  If  the  use  of  the  premises  were  of  same  value 
during  the  whole  year,  one  month  the  same  as  another,  the 
value  of  the  remaining  ten  months  would  be  ten  twelfths  of 
the  $500.  But  such  is  not  the  case.  The  premises  have  no 
rental  value  for  the  purposes  named  or  any  rental  value  ex- 
cept during  the  summer  season.  This  is  considered  from 
May  15th  till  September  15th,  but  business  is  done  from 
May  1st  to  October  1st,  a  period  of  five  months.  The  first 
half  of  ifay  probably  equal  in  value  to  the  last  half  of  Sep- 
tember. This  makes  all  the  value  in  those  five  months,  or 
$100  per  month.  (Xugent  says  in  fixing  the  rent  he  would 
apportion  it  over  those  months.)  The  plaintiff  enjoyed  two 
months  of  the  term.  The  balance  of  the  term  paid  for  was 
worth  $300  unless  for  some  reason  it  is  shown  to  be  worth 
less.  Had  the  town  'gone  dry'  and  no  license  been  granted, 
it  would  have  lost  all  of  its  value  for  saloon  purposes,  and 
the  recovery  would  have  been  limited  to  its  value  for  other 
uses.  The  plaintiff,  by  failing  to  obtain  a  license  July  1st, 
lost  the  right  to  use  the  premises  for  saloon  purposes  imtil  a 
license  woiild  thereafter  be  procured  after  fifteen  days'  public 
notice  of  the  application.  No  steps  were  taken.  Had  they 
acted  at  once  after  that,  they  would  have  rendered  the  prop- 
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erty  not  a  lawful  place  for  a  saloon  for  about  eighteen  days, 
which  would  be  three  fifths  of  a  month,  or  $60.  But  during 
that  time  it  was  worth  $24  a  month  for  other  purposes,  or 
about  $14.75.  This  would  make  the  rental  value  of  the  un- 
expired portion  of  the  term  about  $255. 

"I  have  considered  the  other  positions  taken  by  defendant's 
counsel  in  his  brief,  but  conclude  upon  the  whole  evidence  the 
plaintiff  is  entitled  to  a  verdict  for  $255  with  interest  from 
July  1,  1911,  amounting  to  $276.65. 

"Motions  for  directed  verdicts  were  made  at  the  close  of 
the  trial  Xovember  30,  1912.  The  jury  were  discharged 
with  the  understanding  that  after  hearing  arguments  from 
counsel  the  court  would  decide  the  motions  and  order  such 
verdict  entered  as  it  thought  to  be  the  proper  one.  I  think 
the  verdict  should  be  entered  nunc  pro  tunc  as  of  that  date. 
And  the  order  will  be  that  verdict  be  entered  for  the  plaintiff^ 
for  $276.65  as  of  the  date  Xovember  30,  1912." 

We  approve  and  adopt  the  foregoing  as  the  opinion  of  this 
court. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


LiEBMA^%  Appellant,  vs.  Welsh,  Respondent. 

January  13 — Fel>ruary  9, 1915, 

'Negligence :  Collision  "between  motorcycle  and  vehicle. 

In  an  action  for  Injuries  sustained  in  a  collision  between  plaintiff's 
motorcycle  and  defendant's  vehicle,  a  finding  of  the  circuit  court 
acquitting  defendant  of  negligence  is  held  not  to  be  against  the 
preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Ajflrmed. 

Plaintiff  brought  this  action  to  recover  damages  from  the 
defendant  for  personal  injuries  and  damage  to  his  clothing 
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and  motorcycle,  alleged  to  have  been  sustained  as  a  result  of 
a  collision  with  a  vehicle  driven  by  the  defendant.     The  com- 
plaint alleged  that  on  October  17,  1912,  plaintiff  was  riding 
a  motorcycle  in  an  easterly  direction  on  Main  street  in  the 
city  of  Green  Bay;  that  the  defendant  was  driving  a  horse 
and  carriage  in  the  same  direction,  a  short  distance  in  front 
of  the  plaintiff;  that  as  defendant  approached  the  corner  of 
Monroe  avenue  and  Main  street  he  turned  his  horse  sud- 
denly to  the  left  fo  go  north  on  Monroe  avenue;  that  plaintiff 
,  was  about  to  pass  to  the  left  of  the  defendant,  and  that  owing 
to  the  sudden  turn  to  the  north  his  motorcycle  collided  with 
the  carriage,  throwing  him  to  the  pavement;  that  the  col- 
lision was  the  result  of  the  defendant's  negligence  in  turning 
the  corner  before  reaching  the  easterly  side  of  Monroe  ave- 
nue, in  violation  of  an  ordinance  of  the  city  of  Green  Bay 
providing  that  a  vehicle   turning  to  the  left  into  another 
street  shall  pass  to  the  right  of  the  road  and  beyond  the  cen- 
ter of  the  street  intersection  before  turning.     By  his  answer 
the  defendant  denied  the  allegations  of  the  complaint  chain- 
ing him  with  responsibility  for  the  accident,  and  alleged  neg- 
ligence on  the  part  of  the  plaintiff,  in  that  he  was  running  his 
motorcycle  at  an  excessive  and  dangerous  rate  of  speed,  in 
violation  of  the  city  ordinance.     The  action  was  commenced 
in  justice's  court,  where  plaintiff  recovered  damages  to  the 
amount  of  $17.50.     An  appeal  was  taken  to  the  circuit  court, 
where,  by  agreement  of  the  parties,  the  case  was  tried  de  novo 
on  the  record  from  the  justice's  court.     The  circuit  court 
found  that  the  evidence  failed  to  show  negligence  on  the  part 
of  the  defendant  and  ordered  judgment  dismissing  the  com- 
plaint.    Plaintiff  appeals  from  a  judgment  entered  in  ac- 
cordance with  such  direction. 

A,  McComb,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oreene,  Fairchild, 
North,  Pa/rker  &  McQillan,  and  oral  argument  by  John  W. 
Oauerke. 
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Barnes,  J.  The  finding  of  the  circiiit  court  acquitting 
the  defendant  of  negligence  is  not  against  the  preponderance 
(much  less  the  clear  preponderance)  of  the  evidence,  and  the 
judgment  must  therefore  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


De  Gband,  Respondent,  vs.   BARKirAusEN   Coal  &  Dock 
Company,  Appellant. 

January  IS — February  9,  1915, 

Master  and  servant:  Injury  while  loading  cars:  Xegligence:  Moving 
loading  rig  uHthout  warning:  Failure  to  make  rules:  Contribu- 
tory negligence. 

1.  A  rig  called  a  whirly,  used  at  defendant's  coal  dock  in  unloading 
vessels  and  loading  cars,  consisted  of  a  swinging  crane  mounted 
on  a  steel  framework  which  ran  on  two  rails  about  fourteen 
feet  apart,  being  moved  thereon  by  the  engine  which  operated 
the  crane.  Gondola  cars  could  pass  under  it  on  a  track  laid  be- 
tween the  rails  of  its  track.  The  engine  was  located  in  an  in- 
closed house  on  the  whirly  about  twenty-two  feet  above  the 
ground,  and  the  engineer  could  not  see  the  track  in  front  of  the 
rig  for  a  distance  of  thirty  or  forty  feet.  While  a  car  was  being 
loaded  and  plaintiff,  in  the  performance  of  his  duty  of  blocking 
the  car,  was  sitting  on  one  rail  of  the  whirly  track  opposite  the 
car  wheel  and  intent  upon  preventing  the  car  from  slipping,  the 
whirly  was  started  without  warning  and  he  was  caught  by  it  and 
injured.  The  whirly  made  a  loud,  grinding  noise  when  in  mo- 
tion, and  no  warning  was  customary  when  starting  it,  although 
the  engine  had  a  whistle.  It  was  not  customary  for  it  to  move 
on  its  track  while  loading  a  car.  A  number  of  separate  crews 
were  working  about  the  dock,  and  the  engineer  knew  that  at 
least  three  men  were  near  the  whirly  and  the  car  which  was  be- 
ing loaded.  Evidence  showing  the  above  and  other  facts  is  held 
to  sustain  findings  by  the  jury  to  the  effect  that  defendant  was 
negligent  in  failing  to  promulgate  rules  requiring  the  giving  of  a 
signal  before  moving  the  whirly;  that  the  engineer  was  negli- 
gent in  not  sounding  a  warning;  and  that  plaintiff  was  not 
guilty  of  contributory  negligence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  Henry  Graass,  Circuit  Judge.     AfjlnnecL 

Action  for  personal  injury.  Defendant  operated  a  coal 
dock  in  Green  Bay.  May  1,  1913,  plaintiff,  then  about 
twenty-seven  years  of  age,  was  in  its  employ  assisting  in  load- 
ing cars  by  means  of  a  rig  called  a  whirly.  The  rig  was  con- 
structed and  operated  as  follows:  It  consisted  of  a  swinging 
crane  mounted  on  a  steel  framework  about  sixteen  feet  high 
in  the  clear,  and  ran  on  two  rails  about  fourteen  feet  apart. 
It  would  pass  under  the  bridge  of  the  dock  and  would  also 
permit  a  gondola  car  to  pass  under  it  on  another  track  located 
midway  between  the  rails  of  the  whirly  track.  The  whirly 
rail  nearest  the  edge  of  the  dock  was  five  feet  from  the  bridge 
rail,  which  was  located  near  the  edge  of  the  dock,  and  five 
feet  four  inches  from  the  nearest  rail  of  the  car  track.  The 
crane  arm  was  fifty-one  feet  long,  and  had  a  clam-shell  bucket 
attached  at  the  end  which  could  not  be  moved  in  and  out  on 
the  arm.  The  whirly  was  moved  along  the  track  by  the  en- 
pine  that  operated  the  crane.  It  was  located  in  an  inclosed 
house  on  the  whirly  about  twenty-two  feet  above  the  ground. 
Owing  to  the  projection  of  the  platform  on  which  the  engine 
house  stood,  the  engineer  could  not  see  the  track  directly  in 
front  of  the  whirly  for  a  distance  of  some  thirty  or  forty  feet. 

In  operating  the  whirly  the  crane  was  swung  over  the  boat 
and  the  bucket  lowered  into  the  hold  and  filled  with  coal  and 
then  swung  over  the  gondola  car  and  emptied.  As  the  bucket 
could  not  be  moved  in  and  out  on  the  crane  arm  it  was  neces- 
sary to  shift  the  cars  while  being  loaded.  The  crew  consisted 
of  an  engineer  and  fireman  in  the  crane  house  upon  the  rig 
and  three  men  upon  the  ground.  One  of  the  men  moved  the 
car  by  means  of  a  pinch  bar,  another  worked  the  hand  brake 
on  the  car,  and  the  third,  the  plaintiff,  blocked  the  wheels  of 
the  car  in  order  to  stop  it,  as  the  track  was  on  a'  slight  down 
grade  and  the  hand  brake  would  not  work  quickly  enough. 

At  the  time  of  the  injury  to  the  plaintiff  he  was  blocking 
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a  car  that  had  been  pushed  down  to  within  about  twenty  feet 
from  the  whirly.  The  car  was  forty  feet  long  and  the  coal 
was  being  dropped  into  about  the  center  of  it.  The  angle  at 
which  the  fifty-one  f oof.  crane  arm  was  set  reduced  its  hori- 
zontal reach  to  about  forty  feet.  Plaintiff  sat  on  the  whirly 
track,  probably  about  eighteen  or  twenty  feet  from  the  whirly, 
though  he  claims  only  from  four  to  eight  feet  away,  watching 
his  work,  with  a  block  ready  in  case  it  should  need  reblocking, 
when  the  engineer  of  the  whirly,  without  any  warning  or  sig- 
nal, started  it  along  the  dock  for  water.  No  warning  was 
customary  when  starting  it.  Plaintiff  did  not  hear  or  see 
the  approach  of  the  whirly  and  was  caught  by  it  and  badly 
pinched  about  the  thigh. 

The  jury  found  (1)  that  defendant  was  negligent  in  fail- 
ing to  promulgate  rules  requiring  the  giving  of  a  signal  be- 
fore moving  the  whirly;  (2)  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injury ;  (3)  that  the  failure  of 
the  engineer  on  the  whirly  to  sound  a  warning  was  a  proxi- 
mate cause  of  plaintiff's  injury;  (4)  that  no  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff  contributed  to  his  in- 
jury;  and  (5)  damages  $1,400.  From  a  judgment  upon  the 
verdict  in  favor  of  plaintiff  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Martin,  Mar- 
tin &  Martin  and  0.  F.  Clifford,  and  oral  argument  by 
Mr.  Clifford. 

For  the  respondent  there  was  a  brief  by  Minahan  &  Mina- 
han,  and  oral  argument  by  V.  L  Minaharu 

ViNJE,  J.  The  refusal  of  the  court  to  direct  a  verdict  for 
defendant  on  the  ground  that  the  evidence  failed  to  show  any 
negligence  on  its  part,  and  on  the  further  ground  that  it 
showed  contributory  negligence  as  a  matter  of  law,  is  as- 
signed as  error.  It  is  established  by  the  evidence  that  the 
whirly  had  a  couple  of  large  gear  wheels  that  moved  and 
made  a  loud  grinding  noise  different  from  any  other  noise 
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when  it  was  moving  from  place  to  place ;  that  it  started  very 
slowly  and  never  reached  a  speed  of  more  than  four  miles  an 
hour.  For  these  reasons  it  is  urged  there  was  no  necessity 
for  promulgating  rules  for  signals  before  starting,  nor  for 
giving  any,  since  the  noise  made  by  the  whirly  when  moving 
was  a  sufficient  signal.  The  jury  negatived  both  contentions 
by  finding  that  defendant  was  negligent  in  failing  to  promul- 
gate rules  requiring  the  giving  of  a  signal  before  moving  the 
whirly,  and  inferentially  found  the  engineer  guilty  of  negli- 
gence by  finding  that  his  failure  to  give  a  signal  was  a  proxi- 
mate cause  of  plaintiff's  injury.  The  situation  and  the 
evidence  is  such  as  to  warrant  both  findings.  A  number  of 
separate  crews  were  working  in  and  about  the  coal  dock  in 
addition  t6  the  crew  directly  engaged  in  loading  the  cars. 
That  the  whirly  when  in  motion  was  not  only  able  but  likely 
to  inflict  severe  injuries  upon  any  one  inadvertently  caught 
by  it  or  in  its  path,  is  self-evident.  The  engine  was  supplied 
with  a  whistle,  affording  an  efficient  means  of  giving  a  sig- 
nal before  starting.  Plaintiff's  crew,  or  part  of  it  at  least, 
including  plaintiff,  were,  in  the  operation  of  loading  cars,  re- 
quired to  work  in  close  proximity  to  the  whirly.  The  jury 
might  well  come  to  the  conclusion  that  under  such  circum- 
stances a  signal  after  starting  and  while  in  motion  would  not 
be  adequate  protection  to  those  who  worked  about  it,  though 
such  a  signal  might  meet  the  requirements  as  to  loudness  and 
as  to  what  it  indicated.  It  is  true  the  plaintiff  must  have 
l)een  about  twenty  feet  from  the  whirly  when  it  started  to 
move,  but  it  is  also  a  verity  in  the  case  that  he  neither  saw 
nor  heard  it  before  it  was  upon  him.  He  so  testifies  and 
such  must  be  the  fact,  for  no  one  can  assume  that  he  volun- 
tarily subjected  himself  to  imminent  serious  injury  or  death. 
The  situation  disclosed  was  therefore  one  in  which  the  jury 
might  well  say  that  rules  requiring  a  signal  to  be  given  be- 
fore starting  the  whirly  should  have  been  promulgated  by  the 
defendant. 

When  the  engineer  started  up  the  whirly  to  go  to  the  other 
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end  of  the  dock  for  water  the  crew  had  about  half  loaded  a 
car.  The  evidence  show^s  that  it  was  not  customary  for  the 
whirly  to  move  on  its  own  track  while  loading  a  car.  Owing 
to  the  projection  of  the  platform  the  engineer  could  not  see 
the  ground  in  the  direction  he  moved  the  whirly  for  a  dis- 
tance of  some  thirty  or  forty  feet.  He  knew  that  at  least 
three  men  belonging  to  the  crew  were  near  the  car  and  near 
the  w^hirly.  He  also  had  reason  to  believe  that  they  had  no 
cause  for  anticipating  that  the  whirly  would  be  moved  before 
the  loading  of  the  car  was  completed  and  yet  he  started  it 
without  blowing  his  whistle,  as  he  might  easily  have  done. 
Such  conduct  sustains  a  finding  of  negligence.  And  since 
the  employer  had  four  or  more  men  in  a  common  employ- 
ment and  the  injury  happened  after  the  enactment  of  the 
law  of  1911  (sub.  1,  (2),  sec.  2394—1,  Stats.)  the  defend- 
ant was  responsible  for  the  negligence  of  the  engineer. 

If  it  had  been  the  custom  to  move  the  whirly  on  its  own 
track  often  and  at  irregular  intervals  without  regard  to  the 
w6rk  that  was  being  done  with  it,  and  the  plaintiff  had  known 
such  a  custom,  a  strong  case  of  contributory  negligence  would 
have  been  presented — perhaps  so  strong  as  not  to  sustain  a 
finding  to  the  contrary.  But  here  we  have  a  case  where 
plaintiff  had  no  reason  to  believe  that  the  whirly  would  be 
moved  at  least  until  the  car  being  loaded  was  finished.  One 
car  that  morning  had  been  insecurely  blocked  and  had  slipped. 
Plaintiff  was  intent  upon  watching  this  car  so  that  it  would 
not  slip  and  cause  trouble.  He  had  a  block  ready,  and  as  it 
was  convenient  for  him  he  sat  down  on  the  whirly  track  just 
opposite  the  car  wheel,  which  he  says  was  a  good  position  for 
him  to  watch  the  car.  Concede  that  he  might  have  placed 
himself  in  a  safe  place  soniew^here  else.  The  position  he  took 
cannot  as  a  matter  of  law  be  said  to  be  a  negligent  one  in 
view  of  the  fact  that  he  had  no  reason  to  suppose  the  whirly 
would  be  moved  until  the  car  was  loaded,  if  then. 

By  the  Court. — Judgment  affirmed. 
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Andkews,  Respondent,  vs.  United  States  Casualty  Com- 
pany, Appellant 

January  14 — February  9,  1915. 

Accident  insurance:  Cause  of  death:  Suicide:  Evidence:  Competency: 
Credibility  of  u^itnesa:  Arguments  to  jury:  Harmless  error:  New 
trial:  Newly  discovered  evidence. 

1.  In  an  action  upon  an  accident  policy,  the  main  question  being 

whether  the  assured,  who  died  from  a  bullet  wound,  intention- 
ally shot  himself  (thus  avoiding  the  policy)  or  was  shot  by  his 
mistress,  and  she  having  been  charged  with  murder,  so  that  it 
was  to  her  interest  as  well  as  that  of  the  insurance  company 
that  she  should  testify  that  the  assured  shot  himself  and  should 
also  testify  to  any  and  all  facts  which  would  point  that  way,  evi- 
dence that  there  had  been  consultations  between  her  or  her  at- 
torney and  the  insurance  company's  claim  agent  prior  to  her 
testifying  in  the  action  on  the  policy,  was  competent  on  behalf 
of  plaintift  as  bearing  on  the  credibility  of  the  woman's  testi- 
mony. 

2.  Remarks  of  plaintiff's  counsel  in  his  argument  to  the  jury,  in 

which  he  commented  upon  the  supposed  intimate  relations  be- 
tween defendant's  claim  agent  and  the  woman's  attorney  in  the 
criminal  action,  while  containing  personal  abuse  which  cannot 
be  approved,  are  held  not  to  have  been  prejudicial. 

3.  A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 

dence that  the  assured  had  a  rupture,  contrary  to  a  warranty  in 
his  application  for  the  policy — such  fact  to  be  proved  by  the  tes- 
timony of  his  mistress, — is  held  to  have  been  properly  denied, 
both  because  defendant  had  not  used  diligence  to  discover  such 
evidence  or  defense  and  because,  two  juries  having  rejected  the 
testimony  of  the  woman  as  unworthy  of  belief,  there  was  little 
likelihood  that  her  testimony  would  make  any  change  in  the  re- 
sult on  another  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

Action  upon  a  policy  of  accident  insurance  upon  the  life 
of  one  William  T.  Ebeling,  who  died  from  the  effects  of  a 
bullet  wound.  There  were  two  grounds  of  defense  -urged, 
viz. :  that  the  assured  intentionally  shot  himself,  and  tliat  he 
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was  of  "intemperate  habit,"  contrary  to  a  representation  made 
by  the  assured  in  the  application  on  which  the  policy  was 
based.  The  action  was  here  upon  appeal  from  a  previous 
judgment  in  plaintiff's  favor  and  was  reversed  and  sent  back 
for  a  new  trial  on  account  of  detail  errors.  154  Wis.  82,  142 
N.  W.  487. 

Upon  the  present  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1)  that  the  injury  which  caused  the  death  was 
inflicted  by  Cora  Edwards,  and  (2)  that  Ebeling  at  the  time 
of  making  the  application  was  free  from  intemperate  habits. 

A  motion  for  new  trial  was  made  for  errors  committed  on 
the  trial  and  on  account  of  newly  discovered  evidence,  but  the 
motion  was  denied  and  judgment  rendered  for  the  plaintiff 
for  the  amount  of  the  policy  and  costs,  from  which  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Jeffris,  Mouat, 
Oestreich  &  Avery,  and  oral  argument  by  0.  A.  Oestreich. 

For  the  respondent  there  was  a  brief  by  Martin,  Martin  <& 
Martin,  and  oral  argument  by  P.  H,  Martin. 

WiNSLow,  C.  J.  No  claim  is  made  that  the  evidence  is 
insufficient  to  sustain  the  verdict.  The  substantial  errors 
'Claimed  are  but  two  in  mimber,  and  will  be  briefly  consid- 
ered. 

1.  The  great  question  in  the  case  was  whether  Ebeling  shot 
himself  or  whether  his  mistress,  Cora  Edwards,  shot  him,  it 
appearing  that  the  fatal  shot  was  fired  when  the  two  were  in 
a  room  together  with  no  one  else  present.  The  deposition  of 
Cora  Edwards  was  taken  and  offered  in  evidence  by  the  de- 
fendant and  was  to  the  effect  that  he  shot  himself.  On  the 
other  side  there  was  considerable  evidence  of  statements  made 
by  both  Ebeling  and  the  woman  immediately  after  the  shoot- 
ing, and  which  were  admitted  as  part  of  the  res  geslce,  to  the 
•effect  that  she  shot  him.  A  criminal  prosecution  was  imme- 
■diately  begim  against  the  woman  for  murder  and  the  pi'elim- 
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inary  examination  had.  The  plaintiff  called  the  defendant's 
claim  agent,  one  Whalen,  as  an  adverse  witness  and  attempted 
to  show  by  him  that  he  was  frequently  in  consultation  with, 
the  woman's  attorney  in  the  criminal  case  during  the  early 
days  of  the  criminal  prosecution.  The  questions  were  ob^ 
jocted  to,  but  the  objections  were  overruled.  The  witness  de- 
nied all  such  interviews  except  one  which  took  place  two  or 
three  weeks  after  the  preliminary  examination.  It  was,  of 
course,  to  the  interest  of  the  defendant  in  the  civil  action  that 
the  woman  should  testify  not  only  that  Ebeling  shot  himself, 
but  also  that  she  should  testify  to  any  and  all  facts  which 
would  point  in  that  direction.  It  was  also  to  the  interest  of 
the  woman  that  she  should  so  testify  in  the  criminal  case.. 
If  there  was  in  fact  a  getting  together  or  consultation  be- 
tween the  woman  or  her  attorney  and  the  defendant's  claim: 
agent  prior  to  the  giving  of  her  testimony  in  the  civil  case,  it 
seems  that  the  fact  might  very  well  be  considered  in  deter* 
mining  the  credibility  of  her  testimony  in  the  civil  case.  Not 
perhaps  that  it  would  be  of  great  weight,  but  that  it  would  be- 
one  of  the  facts  entirely  proper  to  be  known  by  the  jury  when 
considering  the  amount  of  credence  which  ought  to  be  given 
to  her  testimony;  in  a  word,  a  proper  part  of  the  setting  of 
the  picture.  In  this  same  connection  objection  was  taken  to- 
a  part  of  the  argument  of  counsel  for  the  plaintiff,  in  which. 
he  commented  upon  the  supposed  intimate  relations  between 
WTialen  and  the  woman's  attorney  in  the  criminal  case.  The 
remarks  contained  personal  abuse  which  cannot  be  approved. 
Nevertheless  we  do  not  feel  that  we  can  say  that  prejudice 
resulted  therefrom. 

2.  On  the  day  preceding  the  conclusion  of  the  trial  the 
plaintiff  called  Fred  C.  Ebeling,  the  brother  of  the  deceased,, 
in  rebuttal  of  the  testimony  introduced  by  defendant  tending 
to  prove  intemperate  habits  on  the  part  of  the  deceased.  Upon 
cross-examination  the  witness  stated  that  he  knew  of  his  broth- 
er's going  to  West  Baden,  and  further  that  ^*I  knew  he  wafr 
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going  to  try  to  get  help  for  his  rupture."  The  case  proceeded 
without  further  reference  to  the  matter  until  after  the  ver- 
dict came  in,  when  the  defendant  moved  for  a  new  trial,  in 
part  upon  newly  discovered  evidence,  and  produced  in  sup- 
port thereof  the  affidavit  of  Cora  Edwards  in  which  she  al- 
leged that  to  her  personal  knoAvledge  the  deceased  had  a  seri- 
ous and  painful  rupture  from  1906  down  to  1910,  and  related 
the  facts  with  great  detail  and  particularity.  The  affidavit 
was  met  by  counter  affidavits  of  the  chauffeur  of  the  deceased, 
who  also  had  the  care  of  the  flat  which  deceased  occupied  and 
was  familiar  with  his  personal  effects  and  clothing,  and  by 
the  affidavits  of  business  associates,  all  to  the  effect  that  they 
never  had  seen  any  indications  of  any  such  difficulty;  also  by 
the  affidavit  of  a  physician  who  gave  the  deceased  two  physi- 
•<;al  examinations,  one  in  June,  1907,  and  one  in  January, 
1909,  and  who  swore  that  there  was  no  indication  at  .either 
time  of  any  rupture.  At  both  of  such  examinations  the  de- 
ceased was  stripped  of  his  clothing. 

The  motion  was  overruled.  Upon  the  question  of  the  newly 
discovered  evidence  or  defense  the  trial  court  very  justly  said 
in  a  written  opinion: 

"The  defense  is  that  the  insured  in  his  application  for  in- 
surance represented  and  warranted  that  he  was  free  from  any 
'physical  disorder,  defect,  deformity,  impairment,  or  infirm- 
ity,' and  that  he  had  a  rupture  or  hernia  in  the  left  side  of 
Tiis  abdomen.  The  insured  was  injured  and  died  in  Septem- 
ber, 1910.  Very  shortly  after  his  death  defendant's  agent 
was  on  hand  at  the  examination  of  Cora  Edwards,  seeking 
for  grounds  of  defense  against  liability  of  defendant  on  its 
policy.  Said  Cora  Edwards  had  lived  with  the  insured  for 
some  months  as  his  wife  and  for  some  years  as  his  mistress, 
the  time  covering  that  when  the  policy  of  insurance  in  ques- 
tion was  obtained.  When  this  action  was  commenced  the  de- 
fendant found  in  the  said  Cora  Edwards  a  witness  willing  to 
testify  in  its  behalf  to  any  fact  known  to  her  which  would 
constitute  a  defense  in  this  action,  and  did  so  testify  fully  on 
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all  subjects  concerning  which  she  was  interrogated.  Defend- 
ant knew  that  her  knowledge  of  and  acquaintance  with  the 
insured  was  such  that  she  must  have  known  the  facts  if  he  had 
any  physical  disorder,  defect,  deformity,  impairment,  or  in- 
firmity. 

"The  case  was  at  issue  two  terms  before  reached  for  trial, 
tried,  and  appealed  to  the  supreme  court,  and  tried  a  second 
time.  The  question  presented  by  this  application  is,  Did  not 
due  diligence  on  the  part  of  the  defendant  require  it  to  in- 
quire of  Cora  Edwards  as  to  the  facts  which  it  knew  must  be 
known  to  her  and  which  if  found  would  constitute  a  defense 
to  the  action  ? 

"The  assertion  of  a  claim  under  the  policy  is  an  assertion 
that  the  policy  is  valid  and  binding  on  the  defendant. 

"Defendant  knows  just  what  warranties  were  made  in  ap- 
plication. Breach  of  them,  or  any,  is  an  affirmative  defense. 
It  becomes  the  defendant's  duty  at  once  to  use  diligence  to 
ascertain  whether  it  has  any  defense  because  of  breach  of  war- 
ranty. 

"In  Scott  V.  Hole,  108  Wis.  239,  84  :Sr.  W.  181,  a  motion 
for  a  new  trial  was  made  on  ground  of  newly  discovered  evi- 
dence. It  appeared  that  the  party  knew  that  the  proposed 
witness  had  occupied  a  position  where  he  would  be  apt  ta 
know  something  about  the  facts.  The  court  says:  'The  af- 
fidavits further  showed  that  neither  the  defendant  nor  his  at- 
torneys had  ever  interviewed  Lind  to  see  if  he  knew  any  facts 
concerning  the  case  previous  to  the  trial.  We  think  conmion 
diligence  and  prudence  in  preparing  for  trial  would  have  sug- 
gested that  Lind  be  inten'iewed  to  ascertain  what  knowledge 
he  had  concerning  the  matter.  He  was  in  defendant's  em- 
ploy, was  within  easy  access,  and  had  seen  plaintiff  /^^equently 
during  the  employment,  and  it  would  seem  quite  probable 
that  he  might  have  had  some  material  conversations  with  the 
plaintiff.'  Cases  are  cited  from  other  states  to  the  proposi- 
tion that  diligence  requires  a  party  to  inquire  of  one  who  it 
may  bo  reasonably  presumed  has  knowledge  as  to  the  fact,  and 
it  s('(»iiis  to  me  that  the  facts  of  this  case  bring  it  clearly, with- 
in the  rule." 

To  this  the  court  might  have  added  that  two  juries  had  re- 
jected the  testimony  of  the  woman  as  utterly  unworthy  of 


Digitized  by 


Google 


9]  JANUARY  TERM,  1915.  609 

Boland  v.  Chicago  ft  N.  W.  R.  Co.  159  Wis.  609. 

belief  and  that  there  would  be  small  prospect  of  her  testimony 
making  any  change  in  the  result  on  a  third  trial. 

We  find  no  other  contention  which  seems  to  require  de- 
tailed treatment.  We  have  examined  all  the  questions  raised 
by  the  appellant  and  find  no  reason  for  reversing  the  judg- 
ment. 

By  the  Court, — Judgment  affirmed. 


Boland,  Respondent,  vs.  Chicago  &  Nokthwestern  Rail- 
way Company,  Appellant. 

January  14 — February  9, 1915, 

« 

Carriers:  Injury  to  horses:  Exposure:  Negligence  in  spotting  car: 
Cause  of  injury:  Evidence:  Sufficiency, 

1.  In  an  action  for  injury  to  horses  alleged  to  have  been  caused  by 

defendant's  negligent  delay  in  spotting  the  car  in  which  they 
had  been  carried  so  that  they  could  be  unloaded,  it  appearing 
that  after  the  car  arrived  at  its  destination  plaintiffs  employ- 
ees in  charge  thereof,  knowing  that  the  horses  were  sweating 
and  that  the  car  could  not  be  spotted  for  several  hours,  went 
away  leaving  the  side  doors  of  the  car  partly  open,  and  that 
when  they  returned  the  horses  were  cold  and  shivering,  it  is 
held  that,  even  assuming  that  defendant  was  negligent  in  delay- 
ing to  spot  the  car,  the  jury  was  not  warranted  in  finding  that 
such  negligence  was  the  proximate  cause  of  the  injury. 

2.  The  evidence  in  such  case  is  held  insufficient,  also,  to  warrant  a 

finding  that  the  death  of  one  horse  and  the  foundered  condition 
of  another  was  caused  by  exposure  in  the  car. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  G.  N.  Risjord,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  for  the  death  of  one 
horse  and  injury  to  another,  alleged  to  he  due  to  the  negli- 
gence of  the  defendant  in  preventing  the  unloading  of  a  ship- 
ment of  horses  by  plaintiff  within  a  reasonable  time  after 
their  arrival  at  their  destination. 
Vol.  159  —  39 
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The  plaintiff  shipped  a  carload  of  eight  horses  from  Rhine- 
lander  to  Antigo  over  the  defendant's  road.  The  plaintiff 
sent  two  men  with  the  car  to  look  after  the  horses.  The 
horses  were  shipped  in^  train  which  was  to  leave  Rhinelander 
about  7:30  o'clock  p.  m.  and  was  to  arrive  at  Antigo  aboiit 
11:15  p.m. 

In  making  this  shipment  the  small  square  door  in  the  rear 
or  north  end  of  the  car  was  left  open  and  the  side  doors  were 
also  cleated  open  a  foot  or  a  foot  and  a  half.  When  the  train 
arrived  at  Monico  Junction,  fourteen  miles  from  Antigo, 
Leith,  one  of  the  men  in  charge,  examined  the  horses  and  they 
were  found  to  be  pretty  well  heated  up,  that  is,  sweating. 
Leith  and  his  companion  place  the  time  of  arrival  at  Antigo 
Jbetween  11  and  12  o'clock.  The  exact  time  of  arrival  was 
shown  to  be  at  11 :15  p.  m.  The  train  inspectors  took  charge 
of  the  train  of  cars  and  placed  a  blue  light  on  the  front  end 
of  the  train  to  indicate  the  train  was  undergoing  inspection 
for  safety  devices  under  the  federal  law.  According  to  reg- 
ulations and  rules  the  train  cannot  be  broken  up  until  such 
inspection  is  completed.  It  took  from  forty  to  forty-five  min- 
utes to  inspect  the  train.  Leith  testified  that  the  horses  were 
heated  and  sweating  when  they  arrived  at  Antigo.  Soon  after 
the  arrival  he  spoke  to  a  person,  whom  he  believed  to  be  the 
yardmaster,  and  requested  that  the  car  be  spotted  as  soon  as 
possible,  and  was  informed  that  it  could  not  be  spotted  imtil 
a  passenger  train  had  pulled  through,  which  was  due  at  2 :35 
a.  m-  This  train  did  not  arrive  until  3 :09  a.  m.  Leith  and 
his  helper  went  down  town  and  had  lunch,  and  upon  return- 
ing they  found  the  horses  were  cold  and  shivering  and  shak- 
ing. They  then  shut  the  side  doors  and  Leith  remained  in 
the  car  with  them.  The  car  was  spotted  at  3 :30  a.  m.  The 
horses  w^ere  unloaded  between  5  and  6  o'clock  that  moming. 
The  weather  conditions  of  the  night  were  shown  to  be  cooler 
after  midnight,  but  the  thermometer  did  not  fall  to  the  point 
of  freezing.     It  appears  that  after  the  horses  were  unloaded 
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and  put  in  a  bam  one  horse,  called  "Doc,"  was  noticed  to  be 
unwell.  Dr.  Boss,  who  examined  the  horse,  testified  that  he 
was  called  in  to  look  at  this  horse  about  11 :15  that  morning; 
that  he  found  him  in  a  condition  of  colic ;  that  colic  often  re- 
sults from  excitement  and  inmiediate  feeding,  and  that  the 
symptoms  this  horse  showed  might  develop  into  pneumonia. 
Another  horse,  called  "Bob,''  alleged  to  have  been  foundered, 
was  not  seen  by  Dr.  Ross.  He  testified,  however,  that  if  a 
horse  had  been  sweating  and  then  suddenly  cooled  off  and 
shivered,  it  very  probably  would  develop  into  a  case  of  founder 
almost  immediately. 

The  jury  found  in  substance  that  the  death  of  the  horse 
"Doc"  Avas  caused  by  exposure  after  the  arrival  of  the  car  in 
Antigo  and  before  unloading,  and  that  the  stiffened  condition 
of  the  horse  "Bob"  was  caused  by  like  exposure;  that  the  em- 
ployees of  the  plaintiff  did  request  the  switch  foreman,  fif- 
teen minutes  after  arrival,  to  spot  the  car;  that  the  car  was 
not  spotted  within  a  reasonable  time;  that  this  failure  was 
the  proximate  cause  of  the  death  of  the  horse  "Doc"  and  the 
foundered  cciulition  of  the  horse  "Bob;"  that  plaintiff's  serv- 
ants were  not  guilty  of  any  want  of  ordinary  care  that  proxi- 
mately contributed  to  the  death  and  foundered  condition  of 
these  horses ;  that  there  was  no  stock  contract  entered  into ;  and 
assessed  the  value  of  the  dead  horse  and  the  damage  by 
founder  to  the  other.  The  court  awarded  judgment  for  the 
recovery  of  those  sums  in  plaintiff's  favor.  From  such  judg- 
ment this  appeal  is  taken. 

Edward  M.  Smart,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  McCloud  &  Pier- 
relee,  and  oral  argument  by  Victor  T,  Pierrelee. 

SiEBECKER,  J.  The  defendant  assigns  error  upon  the  ac- 
tion of  the  trial  court  holding  that  the  evidence  sustains  the 
finding  of  defendant's  negligence,  as  alleged,  by  the  jury,  and 
that  the  evidence  permitted  an  inference  that  if  defendant 
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was  negligent  as  charged  such  negligence  was  the  proximate 
cause  of  the  alleged  damage  to  the  plaintiff's  horses.  We  are 
of  the  opinion  that  the  court  erred  in  holding  that  there  is 
evidence  in  the  case  tending  to  show  that  the  alleged  n^li- 
gence  of  defendant's  sen'ants  in  unreasonably  delaying  spot- 
ting of  the  car  with  plaintiff's  horses,  after  its  arrival  at  An- 
tigo  at  11 :15  o'clock  p.  m.  on  the  day  in  question,  was  the 
proximate  cause  of  the  injury  and  damage  to  plaintiff's  horses. 
It  appears  that  when  the  train  reached  Antigo  at  11 :15  o'clock 
in  the  night  the  men  in  charge  of  the  horses  requested  the 
foreman  of  the  switch  engine  to  have  the  car  spotted  immedi- 
ately ;  that  he  informed  them  that  the  car  could  not  be  spotted 
until  after  the  next  passenger  train  had  passed,  which  would 
be  sometime  between  1  and  2  o'clock;  that  these  mea  then 
made  further  effort  to  have  the  car  spotted  immediately,  but 
did  not  succeed ;  that  they  left  the  yards  to  get  a  lunch,  and 
on  returning  about  one  hour  and  a  half  after  the  train  had 
arrived  they  again  made  request  at  the  ticket  office  to  have  the 
car  spotted  and  were  directed  to  see  another  in  charge  of  this 
operation ;  that  their  further  effort  in  this  regard  failed ;  that 
they  went  to  the  car  and  found  that  the  horses  had  become 
cold  and  were  shivering  and  then  closed  the  side  doors  of  the 
car,  which  had  been  open  on  both  sides  about  from  a  foot  to 
a  foot  and  a  half.  One  of  them  remained  in  the  car  with  the 
horses  until  morning,  when  they  were  unloaded  between  5  and 
6  o'clock.  The  car  was  spotted  about  half  past  3  o'clock,  the 
passenger  train  passing  at  nine  minutes  after  3  o'clock.  As- 
suming as  a  verity  the  finding  of  the  jury  that  defendant's 
servants  negligently  delayed  the  spotting  of  the  car,  the  in- 
quiry is.  Does  the  evidence  show  with  reasonable  distinctness 
that  such  delay  in  spotting  the  car  proximately  caused  the  in- 
jury to  plaintiff's  horses  ?  The  evidence  shows  that  the  de- 
fendant performed  its  duty  in  having  all  trains  from  the  north 
stop  for  inspection  required  under  the  federal  law.  Any 
train,  while  under  inspection,  is  not  to  be  broken  up.     It  re- 


Digitized  by 


Google 


9]  JANUARY  TERM,  1915.  613 

Boland  v.  Chicago  ft  N.  W.  R.  Co.  159  WIr.  609. 

quired  from  forty  to  forty-five  minutes  to  inspect  this  train. 
The  caretakers  of  the  plaintiff's  horses  testify  that  they  left 
the  side  doors  of  the  ear  open  when  they  left  it  to  get  a  lunch 
and  that  the  horses  were  cold  and  shivering  when  they  re- 
turned after  lunch,  when  they  closed  the  doors.  Common 
knowledge  suggests  and  the  opinion  evidence  in  the  record  ac- 
cords with  the  fact  that  if  plaintiff's  horses  suffered  from  ex- 
posure on  this  trip  it  probahly  occurred  within  the  time  from 
the  arrival  at  Antigo  and  the  time  the  caretakers  returned  to 
the  car  after  lunch  while  the  car  stood  in  the  yards  with  the 
side  doors  open.  The  caretakers  had  been  told  that  the  car 
would  not  be  spotted  until  the  next  passenger  had  passed, 
sometime  between  1  and  2  o'clock.  The  fact  that  defendant's 
servants  unjustifiably  delayed  spotting  the  car  did  not  relieve 
the  caretakers  from  performing  their  duties  with  reasonable 
care,  and  required  of  them,  under  the  circumstances  and  no- 
tice of  such  delay  before  the  car  would  be  spotted,  to  protect 
the  horses  from  exposure  from  a  change  in  temperature,  so 
far  as  within  their  power.  Admittedly  they  omitted  closing 
the  side  doors,  which  obviously  was  the  main  cause  in  expos- 
ing the  horses  to  the  changed  conditions  of  temperature  and 
produced  the  cold  and  shivering  condition  of  the  horses  which 
the  caretakers  noticed  when  they  returned  from  lunch.  It 
would  be  mere  speculation  and  conjecture  to  attempt  to  dif- 
ferentiate in  what  degrees  the  delay  of  spotting  the  car  and 
the  conduct  of  the  caretakers  in  exposing  the  horses  to  the 
coldness  of  the  night  by  leaving  the  doors  of  the  car  open  con- 
tributed to  produce  injuries  to  plaintiff's  horses  of  the  nature 
here  complained  of.  Under  the  state  of  the  evidence  the' 
plaintiff  has  not  established  with  reasonable  distinctness  that 
defendant's  negligence  was  the  proximate  cause  of  the  injuries 
complained  of.  The  evidence  leaves  an  answer  to  this  ques- 
tion in  the  realms  of  conjecture  and  the  jury's  findings  upon 
the  subject  are  not  supported  by  facts  warranting  such  infer- 
ence with  any  reasonable  certainty. 
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The  evidence  is  also  insufficient  to  sustain  this  finding  of 
the  jury  on  another  phase  of  the  case,  namely,  that  the  death 
of  one  horse  and  the  foundered  condition  of  the  other  were 
caused  by  exposure  after  their  arrival  in  Antigo  before  they 
were  unloaded  from  the  car.  The  caretakers'  bare  assertion 
that  the  horses  took  cold  in  the  car  is  wholly  unsupported  by 
the  facts  and  circumstances  or  expert  knowledge  on  their  part 
to  show  that  they  knew  this  fact.  So  far  as  the  record  shows 
it  was  a  mere  guess  on  their  part.  The  evidence  of  other  wit- 
nesses concerning  the  probable  caus^  of  the  sick  condition  of 
these  horses  on  the  day  after  their  arrival  at  Antigo  leaves  the 
matter  in  such  doubt  that  no  person  can  tell  with  any  reason- 
able probability  that  their  condition  was  caused  by  exposure 
in  the  car.  The  record  is  devoid  of  any  evidentiary  facts,  or 
of  opinions  of  the  experts  based  on  the  facts  in  evidence,  show- 
ing that  exposure  of  the  horses  caused  their  sickness,  and 
hence  there  is  no  evidence  which  reasonably  permitted  the 
jury  to  find  that  exposure  on  the  trip  caused  the  horses  to  be- 
come sick.  The  record  shows  that  the  ailments  of  these  horses 
may  have  been  due  to  causes  wholly  unconnected  with  defend- 
ant's action  in  delaying  spotting  of  this  car.  Under  such  a 
state  of  the  case  it  is  mrre  speculation  to  attribute  their  con- 
dition to  the  defendant's  negligence.  The  court  erred  in  sub- 
mitting these  issues  to  the  jury.  The  defendant  was  entitled 
to  judgment  dismissing  plaintiff's  complaint. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  direction  to  enter  judgment  dis- 
missing plaintiff's  complaint. 

Barnes,  J.,  took  no  part. 
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Staszczuk,  Appellant,  vs.  Gilmax  ilANUFACxuKiNa  Com- 
pany, Respondent 

January  14 — February  P,  1915, 

LimitatUm  of  actions:  Notice  of  personal  injury:  Sufficiency:  Release 
of  damages:  Waiver  af  notice:  Estoppel, 

1.  An  instrument  executed  by  a  minor,  in  the  nature  of  a  release  of 

damages  for  a  personal  injury,  which  not  only  failed  to  show 
that  claim  for  damages  would  be  made  but  imported  on  its  face 
that  no  claim  would  be  made,  cannot  be  deemed  such  a  notice  of 
the  injury  as  is  provided  for  in  sub.  5,  sec.  4222,  Stats. 

2.  Payment  of  money  by  an  employer  to  an  injured  employee,  where- 

upon the  latter  executed  a  release  of  all  claims  for  damages  on 
account  of  the  injury,  did  not  operate  as  a  waiver  of  notice  of 
the  injury  or  estop  the  employer  from  asserting  that  no  notice 
had  been  served,  in  a  subsequent  action  by  the  employee  to  re- 
cover damages  for  such  injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Taylor 
county :  G.  X.  Risjobd,  Circuit  Judge.     Ajfirmed. 

This  action  was  brought  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  employ  of  the  defend- 
ant. At  the  time  of  injury  the  plaintiff  was  about  eighteen 
years  and  five  months  old  and  was  in  the  employ  of  the  de- 
fendant operating  a  car,  which  was  run  by  hand,  down  an  in- 
cline from  the  mill  of  the  defendant  into  the  mill  yard,  which 
car  was  used  for  hauling  headings  out  of  said  mill.  At  the 
time  of  the  injury  plaintiff  was  holding  a  stick  upon  the  wheel 
of  said  car  and  pressing  down  upon  it  for  the  purpose  of  brak- 
ing and  controlling  the  speed  of  the  car  running  down  the  in- 
cline, and  the  stick  slipped  from  the  wheel,  in  consequence  of 
which  plaintiff  fell  from  the  track  and  was  injured.  The  in- 
jury occurred  on  the  22d  day  of  March,  1910. 

The  action  was  based  upon  the  negligence  of  the  defendant. 
The  defendant  denies  the  material  allegations  respecting  neg- 
ligence and  sets  up  negligence  and  assumption  of  risk  on  the 
part  of  the  plaintiff.     Some  other  defenses  are  set  up  by  de- 
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fendant,  and  among  others  that  no  notice  of  the  injuries  was 
served  by  plaintiff  as  required  by  sec.  4222,  Stats. 

At  the  close  of  the  plaintiff's  evidence  the  court  granted  a 
nonsuit  Judgment  Avas  rendered  for  the  defendant,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Fogarty  &  Gonsha 
and  Victor  Linley,  and  oral  argument  by  Mr.  Linley. 

For  the  respondent  there  was  a  brief  by  McGill  £  Williams, 
and  oral  argtiment  by  Glen  II,  Williams. 

Kerwin,  J.  It  is  undisputed  that  no  notice  of  injury  was 
served,  unless  an  instrument  in  the  nature  of  a  release  of  dam- 
ages operated  as  a  sufficient  notice.  The  following  is  the  so- 
called  release: 

"In  consideration  of  the  payment  of  fifty  and  no/100  dol- 
lars to  me  in  hand  paid  by  Gilman  Manufacturing  Company, 
I  do  hereby  release  and  forever  discharge  said  Gibnan  Manu- 
facturing Company  from  any  and  all  actions,  causes  of  ac- 
tions, claims  and  demands  for,  upon  or  by  reason  of  any  dam- 
age, loss  or  injury,  which  heretofore  have  been  or  which 
hereafter  may  be  sustained  by  me  in  consequence  of  an  acci- 
dent which  happened  to  me  on  or  about  the  22d  day  of  March, 
1910,  wherein  I  sustained  injuries  to  both  my  right  and  left 
foot  and  various  other  external  and  internal  injuries  while  in 
the  employ  of  the  said  Gilman  Manufacturing  Co,  It  is  also 
understood  and  agreed  that  I  am  twenty-one  years  of  age. 

"It  being  further  agreed  and  understood,  that  the  payment 
of  said  fifty  and  no/100  dollars  is  not  to  be  construed  as  an 
admission  on  the  part  of  said  Gilman  Manufacturing  Com- 
pany of  any  liability  whatever  in  consequence  of  said  acci- 
dent. 

'*In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  12th  day  of  May,  1910. 

"Signed  and  sealed  in  Joseph  Stasczeck.     (SeaL) 

the  presence  of 
"Anson  Heagle. 
"Tony  Heagle." 
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It  is  insisted  by  counsel  for  appellant  that  the  foregoing 
contains  all  the  elements  which  the  statute  requires,  therefore 
was  a  sufficient  notice.     Sub.  5  of  sec.  4222,  Stats.,  provides : 

".  .  .  No  action  to  recover  damages  for  an  injury  to  the  per- 
son shall  be  maintained  unless,  within  two  years  after  the 
happening  of  the  event  causing  such  damages,  notice  in  writ- 
ing, signed  by  the  party  damaged,  his  agent  or  attorney,  shall 
be  served  upon  the  person  or  corporation  by  whom  it  is 
claimed  such  damage  was  caused,  stating  the  time  and  place 
where  such  damage  occurred,  a  brief  description  of  the  in- 
juries, the  manner  in  which  they  were  received  and  the 
grounds  upon  which  claim  is  made  and  that  satisfaction  there- 
of is  claimed  of  such  person  or  corporation.  Such  notice  shall 
be  given  in  the  manner  required  for  the  service  of  summons 
in  courts  of  record.  No  such  notice  shall  be  deemed  insuf- 
ficient or  invalid  solely  because  of  any  inaccuracy  or  failure 
therein  in  stating  the  description  of  the  injuries,  the  manner 
in  which  they  were  received  or  the  grounds  on  which  the  claim 
is  made,  provided  it  shall  appear  that  there  was  no  intention 
on  the  part  of  the  person  giving  the  notice  to  mislead  the  other 
party  and  that  such  party  was  not  in  fact  misled  thereby; 
provided,  that  the  provision  herein  requiring  notice  of  two 
years  shall  not  apply  to  any  event  causing  damage  which  hap- 
pened before  the  passage  and  publication  of  this  act.  When 
an  action  shall  be  brought  and  a  complaint  actually  served 
within  two  years  after  the  happening  of  the  event,  causing 
such  damages,  the  notice  herein  provided  for  need  not  be 
served." 

This  section  contains  no  exception  in  favor  of  minors. 
Hoffmann  v.  Milwaukee  E,  R.  <&  L.  Co.  127  Wis.  76,  106 
N.  W.  808.  The  release  above  set  forth  does  not  comply  with 
the  statute  even  if  treated  as  a  notice  served,  which  it  was  not 
intended  to  be.  It  fails  to  state  one  at  least  of  the  essential 
requirements  of  the  statute,  namely,  that  the  plaintiff  claims 
satisfaction  of  the  defendant  for  the  injuries.  It  not  only 
fails  to  state  this  material  element  of  the  notice  required  by 
the  statute,  but  the  clear  implication  of  the  release  is  to  the 
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effect  that  no  claim  would  be  made  for  damages.  The  release 
may  be  said  to  be  some  evidence  of  the  fact  that  plaintiff 
made  a  claim  before  the  release  was  signed,  but  it  is  also  evi- 
dence  of  his  intention  that  none  would  be  made  after  the  ex- 
ecution of  the  release.  There  is  nothing  whatever  in  the 
instrument  of  release  showing  that  plaintiff  continues  to  make 
claim  against  the  defendant,  but  on  the  contrary  any  claim  he 
had  or  claimed  to  have  is  released.  The  object  of  the  notice 
is  to  inform  defendant  that  a  claim  for  damages  is  made  and 
thus  enable  the  defendant  to  make  investigation  seasonably. 
If  an  instrument  which  not  only  fails  to  state  that  claim  for 
damages  will  be  made  but  imports  on  its  face  that  no  claim 
will  be  made  be  held  to  comply  with  the  statute,  the  purpose 
of  the  statute  is  defeated.  Malloy  v.  C.  &  N.  W.  R.  Co.  109 
Wis.  29,  85  N.  W.  130;  Maurer  v.  Northwestern  I.  Co.  151 
Wis.  172,  138  N.  W.  636. 

Coimsel  for  appellant  relies  upon  Odegard  v.  North  Wis. 
L.  Co.  130  Wis.  659,  110  N.  W.  809,  and  Wawrzynial'owski 
V.  Hoffman  £  B.  M.  Co.  146  Wis.  153,  131  N.  W.  429. 
These  cases  do  not  reach  the  question  here.  They  are  cases 
where  suit  was  commenced  and  complaint  served  before  ex- 
piration of  two  years  from  the  time  of  injurj%  and  the  statute 
expressly  provides  that  in  such  case  no  notice  other  than  the 
complaint  is  necessary.     Sub.  5,  sec.  4222,  Stats. 

Some  contention  is  made  to  the  effect  that  the  defendant 
waived  notice  or  is  estopped  from  asserting  that  none  was 
served.  We  find  no  warrant  for  such  contention  in  the  rec- 
ord. On  this  question  of  waiver  and  estoppel  counsel  relics 
upon  Guile  v.  La  Crosse  G.  &  E.  Co,  145  Wis.  157,  130  N.  W. 
234.  The  principal  question  in  that  case  was  whether  the 
defendant  could  estop  itself  from  invoking  the  bar  of  the  stat- 
ute as  to  giving  notice  under  sub.  5,  sec.  4222,  and  it  was  held 
that  it  could,  and  there  was  evidence  that  the  officers  of  de- 
fendant told  the  daughter  of  plaintiff  that  it  was  not  neces- 
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sary  to  serve  any  papers,  and  other  evidence  tending  to  show 
that  defendant  should  be  estopped.  There  is  no  evidence  in 
the  present  case  that  any  act  of  the  defendant  induced  the 
failure  of  service  of  notice  and  no  evidence  of  waiver. 

In  our  view  of  the  case  it  becomes  imnecessary  to  consider 
other  questions  discussed. 

By  the  Court. — The  judgment  is  aflSrmed* 


Caelson,  Administratrix,  Appellant,  vs.  City  op  Wash- 
BUBN,  Respondent. 

January  14 — February  9, 1915, 

Municipal  corporations:  Sidewalk  over  ravine:  Sufficiency  of  railing: 
Death  of  person:  Proximate  cause:  Liability, 

1.  In  an  action  for  death  of  a  person  who  fell  from  a  sidewalk  where 

it  crossed  a  ravine  and  who  had  stated,  after  the  accident,  that 
he  was  going  to  sit  down  and  he  fell  over  and  that  was  the  last 
he  knew,  the  evidence  is  held  insufficient  to  show  that  alleged 
defects  in  the  railing  along  the  walk  were  the  proximate  cause 
of  the  injury. 

2.  If  the  railing  along  a  sidewalk  where  it  crossed  a  ravine  was  rea- 

sonably sale  and  sufficient  to  protect  persons  traveling  on  the 
walk,  the  city  is  not  liable  for  an  injury  to  a  person  who  fell  into 
the  ravine  when  he  attempted  to  sit  upon  the  railing. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  G.  N.  Ris jord,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  on  account  of 
alleged  defects  in  a  highway,  which  it  was  claimed  caused  the 
death  of  one  Fred  Carlson.  His  widow  sues  as  administra- 
trix. Two  causes  of  action  are  set  out  in  the  complaint ;  the 
first  to  recover  damages  for  pain,  suffering,  and  medical  ex- 
pense incurred  by  the  husband,  and  the  second  to  recoyer 
damages  under  sec.  42  5  5,  Stats. 
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Between  Fifth  and  Sixth  avenues  in  the  city  of  Washburn, 
Bayfield  street  crosses  a  ravine  over  which  there  is  a  bridge. 
The  railing  on  the  sidewalk  of  the  bridge  is  twenty-seven  and 
one-half  inches  high.  The  top  rail  was  2x4,  and  the  posts 
seven  feet  nine  inches  apart.  Halfway  between  the  sidewalk 
and  the  top  rail  there  was  a  1  x  6  board.  At  a  point  on  the 
sidewalk  over  the  ravine  the  top  rail  was  split  several  months 
before  the  accident.  The  split  in  the  rail  was  about  eighteen 
inches  long  and  had  been  fixed  by  nailing  or  spiking  the  parts 
together.  The  bottom  of  the  ravine  was  about  twelve  feet 
from  the  sidewalk  at  this  point,  and  in  it  there  were  lying  two 
logs  extending  at  right  angles  with  the  bridge  or  trestle.  The 
deceased  was  found  lying  between  these  logs,  almost  directly 
below  where  the  railing  had  been  broken.  He  was  lying  on 
his  back,  his  feet  away  from  the  sidewalk  and  his  head  towards 
it.  He  was  conscious,  but  could  not  move.  His  legs  were 
completely  paralyzed  and  his  arms  partly  so.  The  injury  was 
to  the  upper  part  of  the  dorsal  spine.  No  bruises  were  found. 
He  lived  about  five  weeks.  The  deceased  was  thirty-nine 
years  of  age,  over  six  feet  tall,  and  weighed  more  than  200 
pounds,  and  apparently  had  been  in  good  health.  He  was 
last  seen  before  the  accident  at  half-past  8  o'clock  in  the  even- 
ing. He  was  found  about  half-past  1  the  following  morning 
by  a  city  policeman.  The  city  lights  were  extinguished  at 
12  o'clock.  No  one  apparently  knew  w^here  Carlson  was  or 
what  he  did  from  8:30  in  the  evening  until  he  was  injured. 
It  was  very  dark  after  the  street  lights  went  out.  A  police- 
man in  passing  over  the  bridge  heard  some  noise  in  the  ravine, 
and,  on  going  down  to  investigate,  found  Carlson.  lie  asked 
Carlson  how  he  got  down  there,  and  Carlson  replied  that  he 
"was  going  home  and  it  was  an  awfully  warm  night  and  he 
was  going  to  sit  down  and  he  fell  over  and  that  was  the  last 
he  knew  of  it."  This  was  the  only  statement  made  by  Carl- 
son as  to  how  he  was  injured.  The  railing  where  the  split 
had  been  nailed  or  spiked  together  was  found  to  be  substan- 
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tially  intact,  although  there  was  some  evidence  indicating 
that  there  was  a  little  sag  in  it. 

The  court  refused  to  admit  any  testimony  in  reference  to 
the  first  cause  of  action,  for  the  reason  that  the  notice  re- 
quired by  sec.  1339,  Stats.,  had  not  been  served.  On  the 
second  cause  of  action  the  jury  returned  the  following  ver- 
dict: 

"(1)  Did  the  deceased,  Fred  Carlson,  fall  from  the  side- 
walk or  bridge  in  question  and  receive  injuries  from  which 
he  died  ?     A,  Yes. 

"(2)  Was  the  walk  at  the  time  and  place  of  the  alleged  in- 
jury to  the  deceased  insufficient  for  public  travel  ? 

**(a)  By  reason  of  the  railing  being  too  low  ?     A.  Yes. 

"(b)   By  reason  of  defect  in  the  top  rail?     A.  Yes. 

"(3)  If  your  answer  to  either  *a'  or  'b,'  or  both,  in  the 
foregoing  question  is  *Yes,'  then  was  such  insufficiency  the 
proximate  cause  of  the  death  of  Fred  Carlson?     A,  Yes. 

"  (4)  Was  the  deceased  guilty  of  any  want  of  ordinary  care 
which  contributed  proximately  to  produce  his  injuries? 
A.  No. 

"(5)  At  what  sum  do  you  assess  plaintiff's  damages? 
A.  Five  thousand  dollars." 

On  motion  of  the  defendant  the  court  changed  the  answer 
to  question  3  of  the  special  verdict,  holding  that  there  was  no 
evidence  in  the  case  which  would  warrant  the  jury  in  finding 
that  the  insecurity  of  the  railing  was  the  proximate  cause  of 
the  injury  to  said  Carlson.  Judgment  on  the  verdict  as  cor- 
rected was  rendered  in  favor  of  the  defendant,  and  plaintiff 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  McCloud  <&  Pierre- 
lee,  and  oral  argument  by  Victor  T.  Pierrelee. 

E,  C.  Alvord,  for  the  respondent. 

Barnp:s,  J.-  The  only  evidence  we  have  as  to  how  the  de- 
ceased was  injured  is  his  own  statement  that  he  was  going  to 
sit  down  and  he  fell  over  and  that  was  the  last  he  knew.     If 
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this  statement  be  accepted  as  the  fact,  it  is  difficult  to  see  how 
the  height  or  the  condition  of  the  railing  could  be  said  to  be 
a  proximate  cause  of  the  injury.  The  railing  was  found  in 
practically  the  same  condition  after  the  accident  that  it  was 
in  before.  But  if  the  alleged  defects  in  the  railing  were  a 
proximate  cause  of  such  injury  the  city  would  not  be  liable, 
because  it  was  only  bound  to  make  the  railing  reasonably  safe 
and  sufficient  to  protect  those  using  the  viaduct  for  the  pur- 
pose of  traveling  over  the  same.  Kelley  v.  Fond  du  Lac,  31 
Wis.  179;  Ooeltz  v,  AsUand,  75  Wis.  642,  44  X.  W.  770; 
Hawes  v.  Fox  Lake,  33  Wis.  438;  Reed  v.  Madison,  83  Wis. 
171,  53  N.  W.  647.  Municipalities  are  not  bound  to  build 
railings  of  any  particular  height  to  accommodate  persons  who 
desire  to  sit  on  them.  Neither  are  they  obliged  to  provide 
railings  that  may  not  sag  a  little  when  persons  weighing  over 
200  pounds  sit  on  them. 

If  the  statement  of  the  deceased  be  disregarded,  the  matter 
of  causal  connection  between  the  injury  and  the  defective  rail- 
ing rests  entirely  in  the  realm  of  speculation  and  conjecture. 
This  connection  might  be  shown  by  circumstantial  evidence, 
but  we  are  unable  to  find  any  facts  or  circumstances  testified 
to  from  which  an  inference  could  be  drawn  that  the  result 
was  due  to  the  negligence  complained  of.  The  ruling  of  the 
circuit  judge  was  correct. 

By  the  Court, — Judgment  affirmed. 
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State  ex  eel.  Shea,  Appellant,  vs.  Evenson,  Respondent 

'  January  14 — FetMruary  9, 1915, 

Officers:  Removal  of  town  treasurer:  Order  of  removal  as  proof  of 
facts:  Defalcation:  Sufficiency  of  evidence:  Constitutional  law: 
Elioihility  to  office:  '*Being  a  defaulter.'' 

1.  An  order  made  by  a  circuit  Judge  pursuant  to  sec.  976,  Stats.,  re- 

moving a  town  officer  for  wilful  and  corrupt  official  misconduct, 
is  proof  in  a  later  civil  action  of  the  fact  of  removal  but  is  not 
evidence  of  the  facts  upon  which  the  order  was  based. 

2.  In  an  action  to  try  the  title  to  the  office  of  town  chairman  the  fact 

that  there  had  been  a  defalcation  by  defendant  when  he  held  the 
office  of  town  treasurer  is  held  to  be  established  by  the  evidence. 

3.  In  sec.  3,  art  XIII,  Const.,  providing  that  "no  person  being  a  de- 

faulter ...  to  this  state  or  to  any  county  or  town  therein  .  .  . 
shall  be  eligible  to  any  office  of  trust,  profit  or  honor  in  this 
state,"  the  words  "being  a  defaulter"  refer  to  persons  presently 
in  default  and  not  to  one  who  has  made  good  his  defalcation. 

Appeal  from  a  judgnient  of  the  circuit  court  for  Iron 
county:  G.  N.  Risjobd,  Circuit  Judge.     Affirmed. 

Quo  warranto  to  try  the  title  to  the  office  of  chairman  of 
the  board  of  supervisors  of  the  town  of  Mercer,  Iron  county. 
At  the  election  April  7,  1914,  the  relator  received  forty-eight 
votes,  the  defendant  fifty-eight  votes,  and  one  Bovee  eight 
votes  for  the  office.  The  relator  claimed,  however,  that  the 
defendant  was  at  that  time  a  defaulter  to  the  town,  and  hence 
.  ineligible  to  hold  office  under  sec.  3  of  art.  XIII  of  the  con- 
stitution, which  declares  that  "Xo  member  of  Congress,  .  .  . 
and  no  person  being  a  defaulter  to  the  United  States  or  to 
this  state,  or  to  any  county  or  town  therein,  .  .  .  shall  be 
eligible  to  any  office  of  trust,  profit  or  honor  in  this  state.'^ 

The  complaint  alleged  that  the  defendant  was  treasurer  of 
the  town  from  April,  1911,  until  January  6,  1914,  and  while 
treasurer  converted  more  than  $600  of  the  town  funds  to  his 
own  use,  and  was  still  a  defaulter  to  the  town;  that  in  a  re- 
moval proceeding  before  Hon.  G.  X.  Risjokd,  circuit  judge, 
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it  was  found  by  him  that  the  defendant  had  converted  $600  of 
the  town  funds  to  his  own  use  and  thereby  was  guilty  of  wil- 
ful and  corrupt  official  misconduct.  It  was  further  alleged 
that  the  defendant  was  removed  from  office  by  order  of  said 
judge  on  January  6,  1914. 

The  defendant,  by  answer,  denied  that  he  was  a  defaulter, 
and  alleged  that  he  accounted  for  and  paid  over  to  his  succes- 
sor in  office  all  the  moneys  of  the  town  on  or  about  Janu- 
ary 6,  1914. 

Upon  the  trial  and  against  the  defendant's  objections  the 
plaintiff  introduced  the  record  of  the  removal  proceedings  and 
further  showed  that  he  filed  an  oath  of  office  in  due  season. 
Thereupon  he  rested  his  case.  It  appeared  from  the  record 
aforesaid  that  the  order  of  removal,  dated  January  6,  1914, 
was  based  upon  a  number  of  findings  of  fact  Among  these 
findings  was  one  to  the  effect  that  between  April  1,  1912,  and 
July  5,  1912,  the  defendant,  Evenson,  "unlawfully  converted 
to  his  own  use  $600  of  the  funds  of  said  town  and  in  so  doing 
was  guilty  of  wilful  and  corrupt  official  misconduct."  By  a 
number  of  other  findings  it  was  determined  that  at  a  number 
of  times  during  the  years  1912  and  1913,  and  while  the  de- 
fendant was  town  treasurer,  the  supervisors  of  the  town  pre- 
tended to  allow  claims  against  the  town,  amounting  in  all  'to 
more  than  $700,  in  favor  of  sundry  persons  named  who  in 
fact  had  no  legal  claims  against  the  town,  and  that  orders 
were  issued  for  the  payment  of  said  claims,  signed  by  the 
chairman  and  town  clerk,  which  were  paid  by  the  defendant 
as  treasurer  out  of  town  funds,  and  that  in  allowing  said 
claims  and  issuing  said  orders  and  in  paying  the  same  said 
supervisors,  clerk,  and  treasurer  were  guilty  of  wilful  and 
corrupt  official  misconduct.  Upon  this  proof  the  relator  rested 
the  case.  The  defendant  was  sworn  in  his  own  behalf  and 
testified  that  tax  commission  auditors  examined  his  books  in 
July,  1913,  and  claimed  that  he  was  short  $602  in  his  school- 
fund  moneys ;  that  he  had  no  idea  how  he  came  to  be  short ; 
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that  he  made  good  the  shortage  after  the  hearing  in  the  re- 
moval proceeding  and  paid  over  tO'his  successor  in  office  every 
cent  which  the  books  showed. 

Upon  rebuttal  one  of  the  tax  commission  auditors  who  ex- 
amined the  defendant's  books  testified  that  he  made  an  exam- 
ination of  the  defendant's  official  books  and  that  he  found  a 
shortage  of  $602.74  in  the  school  funds,  which  occurred  be- 
tween April  1,  1911,  and  June  29,  1912;  further,  that  he 
epoke  to  defendant  about  the  matter  and  the  defendant  said 
that  he  knew  he  was  short.  Upon  this  evidence  the  court  di- 
rected a  verdict  in  favor  of  defendant  and  adjudged  the  de- 
fendant to  be  rightfully  in  possession  of  the  office,  and  from 
this  judgment  the  relator  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
J,  &  M.  Van  Heche  and  A,  L,  Ruggles,  and  for  the  respond- 
ent on  a  brief  signed  by  Oeorge  C.  Foster,  attorney,  and 
Wm.  P.  Shea,  of  counsel. 

Counsel  for  respondent  argued,  among  other  things,  that 
he  was  not  a  defaulter  at  any  time.  In  a  case  of  this  kind, 
the  failure  or  refusal  to  account  and  pay  over  must  be  wilful 
and  corrupt.  29  Cyc.  1385,  par.  e ;  State  ex  rel.  Broatch  v, 
Moores,  52  Neb.  770,  73  N.  W.  299 ;  2  Words  &  Phrases, 
1930,  "Defaulter."  If  a  defaulter  at  any  time,  he  was  not 
at  the  time  of  his  election  to  the  office  of  chairman,  having 
purged  himself  of  the  default  by  reimbursing  the  town  long 
prior  to  such  election.  State  ex  rel.  Broatch  v.  Moores,  62 
Neb.  770,  73  N.  W.  299;  State  v.  Dunn,  11  La.  Ann.  549. 

WiNSLow,  C.  J.  The  questions  in  this  case  may  be  briefly 
stated  as  follows:  (1)  Are  the  findings  and  order  of  removal 
evidence  in  this  action  of  the  facts  found  in  the  removal  pro- 
ceeding? (2)  If  not,  was  there  other  sufficient  evidence 
of  the  defendant's  defalcation?  (3)  The  defendant  having 
made  good  his  shortage  before  the  election,  was  he  ineligible 
under  sec.  3  of  art.  XIII  of  the  constitution  ? 
Vol.  159  —  40 
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1.  The  first  question  must  be  answered  in  the  negative. 
The  present  is  substantially  a  civil  action  between  two  citi- 
zens to  determine  the  title  to  office.  It  is  well  established 
that  a  judgment  in  a  criminal  action  is  not  proof  of  anything 
in  a  later  civil  action,  except  of  the  fact  of  conviction  and  the 
legal  consequences  flowing  therefrom.  It  cannot  be  given  in 
evidence  to  establish  the  truth  of  the  facts  on  which  it  was 
rendered.  1  Greenl.  Ev.  §  537;  2  Black,  Judgm.  §  529. 
A  fortiori  must  this  be  true  of  the  order  of  removal  in  the 
present  case,  because  it  is  an  administrative  order  only  and 
not  a  judgment.  It  is  doubtless  conclusive  proof  of  the  fact 
of  the  removal,  but  in  another  action  between  other  parties  it 
is  not  evidence  of  the  facts  on  which  the  removal  was  based. 
23  Cyc.  1220.  There  was  therefore  no  proof  of  any  defal- 
cation in  the  case  when  the  plaintiff  rested. 

2.  The  second  question  must  be  answered  in  the  affirmative. 
The  defendant's  own  testimony  showed  the  fact  of  the  $600 
shortage  in  the  school  money  and  the  evidence  of  the  auditor 
made  the  matter  certain.  There  was,  however,  no  evidence 
showing  any  other  default  or  misconduct.  The  alleged  cor- 
rupt payment  of  illegal  town  orders  was  unproven. 

3.  Sec.  3  of  art.  XIII  of  the  constitution  says  that  "No 
member  of  Congress,  ...  no  person  convicted  of  any  in- 
famous crime  in  any  court  within  the  United  States,  and  no 
person  being  a  defaulter  to  the  United  States  or  to  this  state, 
or  to  any  county  or  town  therein,  or  to  any  state  or  territory 
within  the  United  States,  shall  be  eligible  to  any  office  of 
trust,  profit  or  honor  in  this  state." 

Of  course,  it  is  true  that  if  a  public  officer  wilfully  con- 
verts to  his  own  use  public  moneys  in  his  hands  he  is  a  de- 
faulter, and  the  fact  that  he  subsequently  makes  good  the 
defalcation  does  not  relieve  him  from  prosecution  and  punish- 
ment for  his  offense.  In  this  sense  it  is  true  that  once  a  de- 
faulter always  a  defaulter,  but  is  this  the  sense  in  which  the 
word  is  used  in  the  section  under  consideration  ?     The  words 
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are  peculiar:  "No  person  being  a  defaulter  to  the  United 
States/'  etc.,  "shall  be  eligible."  They  indicate  an  apparent 
attempt  to  reach  persons  who  at  the  time  of  the  election  are 
in  a  state  of  default  to  either  of  the  public  governmental 
agencies  named,  including  noncriminal  as  well  as  criminal 
defaulters.  Ordinarily  speaking,  an  officer  who,  though  once 
short  in  his  accounts,  has  made  the  shortage  good  is  not  there- 
after considered  as  "being  a  defaulter  to"  any  branch  of  the 
government.  Again,  the  section  contains  a  special  clause 
making  ineligible  any  person  "convicted  of  any  infamous 
crime."  Taking  the  whole  section  into  consideration,  the. 
court  is  of  opinion  that  the  words  "being  a  defaulter"  in  the 
section  were  intended  to  refer  to  persons  presently  in  default, 
i.  e.  owing  money  received  officially  which  they  ought  to  but 
refuse  to  pay  to  some  one  of  the  governmental  agencies  naih^d. 

It  results  from  these  views  that  the  judgment  must  be  af- 
firmed. 

By  the  Court. — It  is  so  ordered. 


J.  S.  Stearks  Lumber  Company,  Respondent,  vs.  Travel- 
ers Insurance  Company,  Appellant. 

January  15 — February  9,  1915. 

Employers^  liabHity  insurance:  Risks  not  covered:  Injury  caused  by 
minor  illegally  employed:  Defense  hy  insurer  of  action  against 
assured:  Estoppel:  Pleading:  Waiver, 

^  1.  Under  a  policy  insuring  against  loss  by  accidents  to  the  employees 
of  the  assured,  injuries  caused  by  persons  employed  in  violation 
of  law  were  not  within  the  risk  insured  against.  In  case  of  an 
accident  the  assured  was  to  give  notice  to  the  insurer,  with  full 
information  and  particulars.  Death  of  an  employee  was  caused 
by  negligence  of  a  co-employee  under  sixteen  years  of  age,  em- 
ployed without  proper  permit  The  facts  as  to  such  illegal  em- 
ployment were  not  brought  to  the  attention  of  the  insurer,  but  it 
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was  told  that  the  boy  was  over  sixteen  when  employed,  and  it  de- 
fended an  action  against  the  assured  on  account  of  said  death. 
Incompetence  of  the  boy  was  alleged  in  that  action,  and  on  that 
issue  his  mother  testified  that  he  was  under  sixteen,  while  he 
testified  that  he  was  over  that  age.  There  was  no  evidence  as  to 
whether  or  not  he  had  a  permit,  no  question  as  to  the  legality  of 
his  employment  being  raised.  Other  claims  of  negligence  were 
made  which  were  within  the  risk  Insured  against.  Held,  that 
the  insurer  did  not,  by  continuing  to  defend  that  action,  estop 
itself  from  claiming,  in  a  subsequent  action  by  the  assured  on 
the  policy,  the  benefit  of  the  provision  excepting  from  the  risk 
accidents  like  that  in  question. 

2.  Employment  of  the  boy  under  sixteen  years  of  age  without  proper 

permit,  in  violation  of  ch.  338,  Laws  of  1909,  being  a  misde- 
meanor, the  presumption,  from  the  standpoint  of  the  insurer, 
was  that  the  employment  was  legal,  and  evidence  that  he  was 
under  sixteen,  with  no  evidence  as  to  whether  or  not  he  had  a 
permit,  did  not  overcome  that  presumption. 

3.  An  estoppel  relied  upon  by  plaintilf  as  the  very  groundwork  of  de- 

fendant's liability  should  be  pleaded  in  the  complaint,  and  if  not 
so  pleaded  should  be  deemed  to  have  been  waived,  at  least  where 
it  would  work  hardship  in  that  it  would  enrich  plaintiff  largely 
on  account  of  acts  of  defendant  which  were  but  slightly,  if  at  alU 
prejudicial  to  plaintiff. 

4.  Plaintiff's  failure  to  plead  estoppel  in  this  case  was  not  waived  by 

defendant  by  failing  to  object  to  evidence  under  the  complaint, 
substantially  all  facts  alleged  in  the  complaint  being  admitted, 
so  that  no  evidence  was  necessary  to  prove  them. 


Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  G.  N.  Risjord,  Circuit  Judge.     Reversed, 

Action  on  a  policy  of  indemnity  accident  insurance. 
Plaintiff,  a  manufacturing  company,  purchased  of  defend- 
ant a  policy  of  insurance  against  loss  by  accidents  which 
might  happen  to  its  servants  in  the  course  of  their  employ- 
ment. Thereby  defendant,  in  case  of  such  an  accident, 
agreed : 

1.  Upon  notice  to  investigate  or  settle  the  claim  for  dam- 
ages in  its  discretion. 

2.  In  the  insured's  name  to  defend  against  such  claims  if 
deemed  best. 
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3.  To  pay  specified  expenses  and  a  stipulated  percentage 
of  the  award  of  damages. 

4.  Injuries  caused  or  sustained  by  persons  employed  in 
violation  of  law  or  the  contract  as  to  age  not  to  be  within  the 
risk  insured  against. 

5.  The  foregoing  conditioned  upon,  in  case  of  an  accident 
immediate  notice  being  given  to  the  assurer,  in  manner  in- 
dicated, with  full  information  and  particulars  of  any  result- 
ing claim  and,  in  case  of  suit,  all  papers  served  being  promptly 
forwarded  to  the  assurer,  and,  upon  its  request,  plaintiff  aid- 
ing in  settling  the  matter  or  contesting  it. 

6.  Xo  provision  of  the  policy  to  be  subject  to  waiver  ex- 
cept by  an  indorsement  on  the  policy  signed  by  some  one  of 
specified  persons. 

June  21,  1911,  while  the  policy  was  in  force,  defendant 
employed  John  Pikus,  who,  later  while  performing  his  du- 
ties, was  fatally  injured  through  negligence  of  a  co-employee 
who  was  under  the  age  of  sixteen  years,  and,  so,  not  legally 
employed  unless  he  had  a  permit  pursuant  to  the  provisions 
of  ch.  338,  Laws  of  1009.  He  did  not  have  such  permit. 
Defendant  was  notified  of  the  accident ;  but  not  of  the  facts 
as  to  the  alleged  employment  of  the  minor,  nor  of  any  matter 
in  res])ect  thereto.  Defendant's  adjuster  made  an  investiga- 
tion and  was  informed  by  the  minor  and  also  by  plaintiff's 
representative  that  he  was  over  sixteen  years  old  when  hired. 
Defendant  relied  thereon  and  the  fact  that  no  information  to 
the  contrary  was  furnished  by  plaintiff.  Action  was  brought 
against  the  latter  to  recover  damages  on  several  grounds,  in- 
cluding that  of  knowingly  employing  or  retaining  in  service 
an  incompetent  employee  whose  conduct  produced  the  death 
of  the  intestate.  The  complaint  did  not  disclose  the  age  of 
the  employee.  In  due  course,  defendant  performed  its  agree- 
ment as  to  carrying  on  the  litigation  in  the  name  of  the  em- 
ployer, and  the  latter  assisted,  as  agreed ;  but  did  not  bring  to 
the  former's  attention  the  facts  as  to  the  illegal  employment. 
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There  was  conflicting  evidence  on  the  trial  of  the  first  ac- 
tion as  to  the  minor's  age.  His  mother  testified  that  he  was 
under  sixteen  years  of  age  at  the  time  of  the  accident,  and  he 
testified  he  was  over  that  age.  That  was  not  regarded  as  im- 
portant except  as  bearing  on  the  question  of  incompetency. 
Nothing  was  said  as  to  whether  the  boy  was  not  legally  em- 
ployed by  reason  of  not  having  the  statutory  permit.  That 
had  nothing  to  do  with  the  issue  tried.  Plaintiff  recovered. 
In  due  course,  with  approval  of  the  employer,  the  cause  was 
appealed  to  this  court.  Defendant  continued  to  perform  its 
contract.  The  judgment  was  aflSrmed.  O'Sullivan  v.  J.  8. 
Stearns  L.  Co.  154  Wis.  467,  143  N.  W.  160.  In  the  opin- 
ion the  court,  by  mistake,  supposing  sub.  2,  sec.  1728a,  Stats., 
forbidding,  absolutely,  employment  of  minors  of  the  age  of 
the  particular  one  in  doing  the  kind  of  work  he  was  engaged 
in  when  the  accident  occurred,  was  in  force,  referred  thereto  as 
if  it  applied  to  the  case.  It  did  not  apply  because  of  not  being 
in  existence  until  after  the  accident.  The  judgment  was  af- 
firmed because  the  verdict  as  to  negligent  retention  of  the  in- 
competent employee  was  sustained  by  the  evidence.  In  due 
course,  this  action  was  brought  for  indemnity.  The  insur- 
ance company  defended  because  of  the  accident  having  been 
caused  by  a  person  who  was  unlawfully  employed. 

The  action  was  tried  without  a  jury.  Evidence  was  pro- 
<iuced  establishing  facts  substantially  as  stated,  and  this: 
During  the  investigation  by  defendant  prior  to  the  first  ac- 
tion, it  became  informed  of  the  facts,  except  as  to  the  boy's 
age  and  his  not  having  had  a  legal  permit.  The  mother  was 
not  asked  in  respect  thereto.  It  was  informed  by  the  em- 
ployer that  he  was  over  sixteen  years  old  and  had  a  permit 
to  work.  It  did  not  know  the  age  of  the  boy  until  the  mother 
testified  on  the  trial  of  the  first  action.  It  had  no  knowledge, 
then,  of  the  illegal  employment.  It  continued  to  the  end  in 
control  of  the  litigation  on  behalf  of  defendant. 

It  was  agreed  that  judgment  should  go  for  defendant  un- 
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less  it  waived,  or  was  estopped  from  defending  upon  the 
ground  of,  the  illegal  employment. 

The  trial  court  concluded  that  by  continuing  to  defend  the 
first  action  after  notice  of  the  age  of  the  incompetent  em- 
ployee, without  claiming  immunity  from  the  risk,  defendant 
was  estopped  from  invoking  the  benefit  of  the  policy  excep- 
tion in  its  favor. 

Judgment  was  rendered  accordingly,  and  defendant  ap- 
pealed. 

A.  W,  McLeod,  for  the  appellant. 

Geo.  F.  Merrill,  for  the  respondent. 

Marshall,  J.  The  conclusion  of  the  trial  court  that  ap- 
pellant became  informed  of  the  illegal  employment  by  the 
mere  suggestion  of  the  boy's  age  by  the  mother  on  the  trial 
of  the  first  action,  cannot  be  approved.  The  age  of  the 
minor  was  not  an  issue  before.  At  best,  the  fact  was  then 
involved  in  conflicting  evidence.  The  mother  testified  one 
way  and  the  boy  another.  But,  conceding  that  the  mother's 
testimony  was  the  best,  and  should  have  been  believed,  it  did 
not  settle  the  question  of  whether  he  was  illegally  employed. 
The  vital  fact  of  whether  he  had  a  legal  permit,  was  not 
touched  upon  by  the  evidence.  So  the  court  was  not  war- 
ranted in  finding  the  illegal  employment  was  established  and 
brought  to  appellant's  attention  on  the  first  trial. 

Employment  of  the  minor  without  the  proper  permit,  was 
a  serious  misdemeanor.  It  was  punishable  by  fine  or  im- 
prisonment. The  presumption,  from  appellant's  standpoint, 
was  in  favor  of  innocence.  The  mere  evidence  of  the  minor's 
age  did  not  overcome  that  presumption, -or  very  much  aflFect 
it.     So  the  basic  feature  of  the  recovery  is  wanting. 

Again,  assuming  that  the  evidence  of  the  boy's  age  was  suf- 
ficient to  put  appellant  upon  inquiry,  if  the  particular  mat- 
ter was  vital  to  its  interest,  it  was  not  in  this  case  because  the 
grounds  of  negligence  were  four  in  number.     Had  the  claim- 
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ant  prevailed  upon  either  of  three,  it  would  have  been  within 
the  risks  insured  against.  So,  appellant  was  not,  in  any 
event,  obliged  to  change  its  attitude  toward  respondent  in  the 
former  action  until  judgment  was  rendered  in  the  circuit 
court,  grounded  on  the  particular  circumstance.  Even  that 
did  not  put  appellant  to  its  election  because  the  presumption 
against  violation  of  law  still  persisted  in  its  favor. 

Probably  the  learned  circuit  court  was  misled  by  the  sug- 
gestion in  154  Wis.  467,  143  X.  W.  160,  as  to  the  boy  having 
been  illegally  employed.  We  must  presume  that,  had  it  been 
appreciated  that  the  law  of  1909  ruled,  the  inadvertence  here 
would  not  have  created  the  diflSculty  which  seems  to  have  oc- 
curred. 

The  further  point  might  well  be  considered  fatal  to  re- 
spondent's case.  It  depended,  in  order  to  make  out  a  case 
against  appellant,  upon  estoppel.  It  had  ample  opportunity 
to  plead  it  and  should  have  done  so  as  the  very  groundwork 
of  liability.  It  did  not  do  so.  In  such  circumstances  the 
estoppel  is  deemed  waived. 

While  the  rule  suggested  has  been  rather  softened  in  recent 
years,  and  probably  should  be  administered  equitably, — ^not 
technically,  when  it  comes  to  claiming  the  benefit  of  an  estop- 
pel by  a  person,  which  would  work  considerable  hardship  if 
successful,  in  that  it  would  enrich  the  one  invoking  it  largely 
on  account  of  acts  of  another  but  slightly,  if  at  all,  prejudi- 
cial to  that  one,  such  person  should  be  held  pretty  strictly  to 
the  doctrine  of  waiver  and  estoppel  as  to  his  ovm  conduct. 

It  may  be  said  that  waiver  of  the  right  to  insist  upon  es- 
toppel, if  there  were  one,  by  not  pleading  it,  does  not  apply 
here  because  appellant  waived  that  requisite  by  not  objecting 
to  evidence;  but  there  was  nothing  to  object  to.  Substan- 
tially all  facts  set  forth  in  the  complaint  were  admitted.  No 
evidence  was  necessary  to  prove  them.  Evidence  introduced 
simply  substantiated  the  pleaded  defense. 

It  must  be  appreciated  that,  in  a  case  of  this  sort,  the  de- 
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fendant  does  not  lose  his  right  by  mere  waiver.  Valuable 
rights,  involving  large  amounts  of  money,  are  not  taken  away 
by  legal  principles  except  upon  substantial  grounds.  There 
may  be  mere  waiver — action  by  one  relied  upon  by  another, 
and  a  change  of  attitude  which  does  not  involve  any  loss  or 
prejudice  to  such  other,  whatever, — the  intentional  doing  or 
tailing  to  do  an  act  with  knowledge,  actual  or  constructive,  of 
the  facts,  involving  voluntary  relinquishment  of  a  right,  ac- 
tually or  constructively,  within  the  knowledge  of  the  relin- 
quisher. That  is  one  thing.  Pabst  B,  Co.  v.  Milwaukee, 
126  Wis.  110,  105  X.  W.  563 ;  McNaughton  v.  Des  Moines 
L.  Ins.  Co.  140  Wis.  214,  224,  122  X.  W.  764;  McDonald 
V.  Markesan  C.  Co.  142  W^is.  251,  256,  125  N.  W.  444;  Will 
of  Rice,  150  Wis.  401,  468,  136  K  W.  956,  137  X.  W.  778 ; 
Somers  v.  Gcrmania  Nat.  Bank,  152  Wis.  210,  219,  138  IS". 
W.  713.  But  it  does  not  apply  efficiently  here,  because  there 
was  neither  knowledge,  actual  or  constructive,  of  the  facts. 
Had  it  been  otherwise,  and  the  other  element  of  waiver  ex- 
isted, without  some  substantial  element  of  estoppel,  it  would 
not  have  benefited  respondent. 

Coimsel  cite  to  our  attention  Goodwillie  v.  London  0.  &  A. 
Co.  108  Wis.  207,  84  X.  W.  164,  which  is  merely  to  the  ef- 
fect that  such  a  clause  as  that  in  question  is  a  limitation  of 
liability,  taking  the  loss  outside  of  the  risks  insured  against. 
That  is  conceded  in  this  case.  The  authority  has  nothing  to 
do  with  any  controverted  matter. 

In  each  of  the  adjudications  cited  to  us,  which  deal  with 
the  particular  matter,  the  element  of  estoppel  was  very  promi- 
nent and  upon  that,  instead  of  waiver,  in  the  technical  sense, 
the  defense  of  illegal  employment  was  held  inefficient.  Tozcr 
V.  Ocean  A.  &  0.  Corp.  94  Minn.  478,  103  X.  W.  509 ; 
Humes  C.  Co.  v.  Philadelphia  C.  Co.  32  R.  I.  246 ;  Boyle 
M.  Co.  V.  Fidelity  &  C.  Co.  126  Mo.  App.  104,  103  S.  W. 
1098 ;  Employers'  L.  Ins.  Corp.  v.  Chicago  &  B.  M.  C.  £  C. 
Co.  141  Fed.  962;  Fairbanks  C.  Co.  v.  London  A.  Co.  154 
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Mo.  App.  327,  133  S.  W.  664;  Globe  N.  Co.  v.  Maryland  C. 
Co.  39  Wash.  299,  81  Pac.  826;  Glens  Falls  P.  C.  Co.  v. 
Travelers'  Ins,  Co.  162  N.  Y.  399,  56  K  E.  897. 

In  the  first  of  those  eases  the  insurance  company,  from  first 
to  last,  knew  all  the  facts,  yet  insisted  upon  carrying  on  the 
litigation  and  neglected  to  notify  the  assured  of  an  oppor- 
tunity, which  was  presented,  of  making  an  advantageous  set- 
tlement. 

In  the  next  case,  the  facts  were  all  known  to  the  insurance 
company,  but,  it,  through  mistake  of  law^  supposed  itself  lia- 
ble and  handled  the  litigation  to  the  practical  exclusion  of  the 
employer. 

In  the  next,  with  full  knowledge  of  all  the  facts,  the  in- 
surance company  conceded  its  liability  until  the  doors  were 
fully  closed  for  the  assured,  to  do  anything  for  protection  in 
its  own  behalf. 

In  the  last  case,  the  insurance  company  took  charge  of  the 
litigation  and  continued  it  down  to  the  trial  and  then  aban- 
doned it  under  such  circumstances  as  to  leave  defendant  un- 
able to  make  a  defense  and  so  the  case  went,  practically,  by 
default.  Thus  it  will  be  seen  that  prejudicial  features  which 
operated,  efficiently,  in  the  many  cases  cited  were  entirely 
absent  here. 

Recapitulating,  appellant  did  not  have  knowledge  of  the 
facts  imtil  after  the  first  case  was  concluded.  It  was  not 
obliged  to  search  therefor,  because  respondent  agreed  to  fur- 
nish the  information  thereof  and  it  had  a  right  to  assume, 
until  informed  to  the  contrary,  that  respondent  had  not  vio- 
lated the  law.  The  condition  upon  which  respondent  relied 
to  estop  appellant  from  having  the  benefit  of  its  pleaded  de- 
fense it  created  by  not  giving  the  former  full  information  at 
the  start;  moreover,  by  misleading  respondent  as  to  the  age 
of  the  boy  and  his  having  a  permit  There  is  not,  under  the 
circumstances  any  presumption  of  prejudice  to  the  interests 
of  respondent  because  of  its  carrying  on  the  litigation  as  it 
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did.  Especially  is  that  so,  since  there  were  three  grounds  of 
liability  insisted  upon,  which  were  within  the  risks  insured 
against.  There  was  no  affirmative  evidence  of  prejudice, — 
not  a  particle.  The  condition  which  respondent  created  may 
have  caused  appellant  to  defend  the  first  action  at  consider- 
able expense,  when  had  it  been  fully  informed,  it  would  jiot 
have  done  so.  The  doctrine  of  estoppel  applies  quite  clearly 
to  respondent's  position  but  not  to  appellant's. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  with  costs. 


Milwaukee  Western  Fuel  Company,  Respondent,  vs.  In- 
dustrial Commission  and  another.  Appellants. 
January  15 — February  9,  1915, 

Workmen^s  aympenaation:  Findings  of  industrial  commission,  tohen 
conclusive:  Death:  Accident  or  suicide?  Evidence:  Presump- 
tions: Services  incidental  to  employment,       ^ 

1,  Under  sec.  2394—19,  Stats.  1913,  findings  of  fact  by  the  Industrial 

commission  are  conclusive  if  supported  by  the  evidence,  in  any 
reasonable  view  thereof. 

2.  An  employee  who,  after  eating  his  luncheon  on  the  employer's 

premises  as  was  customary,  started  to  walk  along  a  passageway 
near  the  river  bank  towards  a  toilet  provided  for  the  use  of  em- 
ployees and  fell  into  the  river  and  was  drowned,  was  "perform- 
ing services  growing  out  of  and  incidental  to  his  employment," 
within  the  meaning  of  sec.  2394 — 3,  Stats.,  if  he  expected  to  re- 
sume his  work  when  the  lunching  time  expired. 

8.  A  finding  by  the  industrial  commission  in  such  case  that  the  em- 
ployee's death  was  caused  by  accident  and  not  by  wilful  miscon- 
duct on  his  part  in  Jumping  into  the  water  with  intent  to  com- 
mit suicide,  is  held  to  be  supported  by  evidence. 

4.  Effect  may  properly  be  given  to  the  presumption  against  suicide, 
even  though  the  evidence  is  not  all  consistent  therewith. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  is  an  action  by  the  plaintiff  on  an  appeal  from  the 
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finding  of  the  Industrial  Commission  of  the  state  of  Wiscon- 
sin, which  Commission  awarded  the  defendant  Barbara  Hart- 
mann  compensation  to  be  paid  by  the  plaintiff  for  the  death 
of  her  husband,  George  Hartmann,  which  occurred  while  he 
was  in  plaintiff's  employ. 

On  May  29,  1913,  George  Ilartmann  was  in  the  employ  of 
the  plaintiff.  He  met  his  death  by  drowning  in  the  ilenomi- 
nee  river.  He  was  a  man  fifty-six  years  of  age  and  had 
worked  for  the  plaintiff  company  a  number  of  years.  The 
plaintiff's  premises  for  conducting  its  fuel  business  were  lo- 
cated on  the  Menominee  river.  On  the  morning  of  May  29th 
Ilartmann  left  home  to  go  to  work,  and  finding  it  was  raining 
he  returned  and  got  an  umbrella.  About  10  o'clock  of  the 
forenoon  of  that  day  the  employees  took  a  short  time  off  for 
lunch,  as  was  the  usual  custom.  There  were  two  or  three 
toilets  upon  the  premises  and  one  of  them  was  situated  a  few 
feet  from  the  river  front  near  the  generator  room.  In  order 
to  reach  this  toilet  men  walk  along  a  narrow  passageway 
about  seven  feet  wide  between  the  buildings  to  the  river  and 
thence  along  the  river  a  distance  of  about  220  feet.  This 
toilet  room  was  used  by  the  employees  of  the  company.  During 
the  lunch  period  on  the  29th  of  May  one  of  the  employees, 
hearing  a  splash,  looked  out  of  the  window  and  saw  Hart- 
mann  in  the  water.  He  appeared  to  be  making  no  struggle. 
Assistance  was  rendered  him  as  soon  as  possible,  but  nothing 
could  be  done  to  save  him.  It  was  about  three  quarters  of 
an  hour  from  the  time  the  splash  was  heard  imtil  the  body  was 
recovered.  The  plaintiff  introduced  evidence  tending  to 
show  that  Ilartmann  was  demented, — that  he  had  hallucina- 
tions or  delusions.  Clearly  he  had  aberrations  of  some  kind, 
but  the  testimony  shows  that  he  was  perfectly  sane  about  his 
work. 

The  Industrial  Commission  awarded  compensation  to  the 
defendant  Barbara  Ilartmann  amounting  to  $2,259.11,  pay- 
able in  weekly  instalments  of  $7.23,  considering  interest  at 
three  per  cent,  per  annimi. 
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Upon  appeal  the  circuit  court  set  aside  and  vacated  this 
order  of  the  Industrial  Commission  and  awarded  costs  against 
the  defendant  Barbara  Hartmann.  The  circuit  court  held 
that  it  is  incumbent  on  a  claimant  for  compensation  on  ac- 
count of  the  death  of  an  employee,  under  the  Workmen's  Com- 
pensation Act,  to  show  that  death  was  caused  by  accident  and 
that  it  resulted  while  the  employee  was  in  sen^ice  growing  out 
of  or  incidental  to  his  employment.  The  court  also  held  that 
the  evidence  "is  as  equally  consistent  with  death  by  suicide 
as  by  accident.  .  .  .  The  Commission  seems  to  base  its  find- 
ings upon  the  presumption  against  suicide,"  and  then  deter- 
mined the  case  against  the  claimant  upon  the  following 
ground :  '*The  court  concludes  that  there  is  no  evidence  to  sup- 
port the  finding  that  death  was  proximately  caused  by  acci- 
•dent,  and  that  therefore  the  award  of  the  Commission  must 
be  vacated  and  set  aside."  Judgment  awarded  accordingly. 
This  is  an  appeal  from  such  judgment. 

For  the  appellant  Industrial  Commission  there  were  briefs 
by  the  Attorney  General  and  Winfield  W.  Oilman,  assistant 
-attorney  general,  and  oral  argument  by  Mr.  Oilman.  They 
argued,  among  other  things,  that  the  presumption  is  that  the 
drowning  was  accidental.  Krogh  v.  Modem  Brotherhood, 
153  Wis.  397,  401,  141  N.  W.  276;  Sorenson  v.  Menasha  P. 
(&  P.  Co.  56  W^is.  338,  342,  14  K  W.  446;  John^  v.  North- 
western M.  R.  Asso.  90  Wis.  332,  335,  63  K  W.  276;  Paget 
V.  U.  8.  C.  Co.  158  Wis.  278,  148  X.  W.  878;  Butero  v. 
Travelers  Ace.  Ins.  Co.  96  Wis.  536,  540,  71  K.  W.  811; 
Henry  Steers,  Inc.  v.  Dunnewald,  85  N.  J.  Law,  449,  89  Atl. 
1007;  Lee  t\  Stag  Line,  56  Sol.  Jour.  720,  5  Butterworth's 
Workm.  C.  O.  660 ;  MacMnnon  v.  Miller,  46  Scot.  Law  Rep. 
299,  2  Butterworth's  Workm.  C.  C.  64;  Southall  v.  Cheshire 
Co.  N.  Co.  5  Butterworth's  Workm.  C.  C.  251;  Richardson 
V.  Ship  Avonmore,  5  Butterworth's  Workm.  C.  C.  34 ;  Steam- 
ship Swansea  Tale  v.  Rice,  27  T.  L.  Rep.  440,  4  Butter- 
worth's  Workm.  C.  C.  298 ;  Ayr  S.  S.  Co.  v.  Lendrum,  50 
Scot.  Law  Rep.  173,  6  Butterworth's  Workm.  0.  C.  326,  338 ; 
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Fumiiall  v.  Johnsons  I.  &  S.  Co.  6  Bxitterworth's  Workm, 
C.  C.  43;  1  May,  Ins.  (4th  ed.)  §  325.     No  different  pre- 
sumption should  be  indulged  in  where  the  proceeding  is  under 
the  Workmen's  Compensation  Act  than  when  it  is  an  action 
upon  an  insurance  policy.     Sadowski  v.  Thomas  F.  Co.  157 
Wis.  443,  447,  146  X.  W.  770;  Young  v.  Duncan,  218  Mass. 
346,  106  N.  E.  1.     In  an  action  upon  an  accident  insurance 
policy  this  court  has  said  that  the  presumption  that  the  death 
was  caused  by  accident  properly  applies  where  there  is  no 
evidence  to  show  the  circumstances  and  manner  in  which  the 
injuries  were  inflicted,     Butero  v.  Travelers'  Ace,  Ins.  Co.  96 
Wis.  636,  540,  71  X.  W.  811,     See,  also,  Loyd,  Workm. 
Comp.  §  447  and  cases  cited ;  Muzih  v.  Erie  B.  Co.  85  X.  J. 
Law,  129,  89  Atl.  248;  Pomfrel  v.  L.  &  Y.  B.  Co.  19  T.  L. 
Rep.  649,  5  Workm.  C.  C.  22.     If  Hartmann's  falling  into 
the  water  was  due  to  fits,  vertigo,  or  other  temporary  physi- 
cal trouble,  it  still  would  be  accidental.     1  Bradbury,  Workm. 
Comp.  (2d  ed.)  360  et  seq.  and  cases  cited;  Manufacturers' 
A.  L  Co.  v.  Dorgan,  58  Fed.  945,  954,  22  L.  R.  A.  620,  625 ; 
Winspcar  v.  Accident  Ins.  Co.  6  Q.  B.  D.  42.     And  whether 
or  not  his  death  was  accidental  was  a  question  of  fact.     Boyd, 
Workm.  Comp.  §  b^'y  McCloskey  v.  Kirk  (Pa.)  90  Atl.  73; 
1  May,  Ins.  (4th  ed.)  §  325,  cited  with  approval  in  Johns  r. 
Northwestern  M.  B.  Asso.  90  Wis.  332,  335,  63  X.  W.  276. 
Under  the  circumstances  of  this  case  Hartmann  was  perform- 
ing services  incidental  to  and  growing  out  of  his  employ- 
ment.    Zahriskie  v.  Erie  B.  Co.  85  X.  J.  Law,  157,  88  Atl. 
824;  Elliott  v.  Bex,  116  L.  T.  Jour.  314,  6  Workm.  C.  C. 
27 ;  Lawless  v.  ^Vigan  C.  &  I.  Co.  124  L.  T.  Jour.  532, 1  But- 
terworth's  Workm.  C,  C.  153;  Bryant  v.  Fissell,  84  X.  J. 
Law,  72,  86  Atl.  458 ;  Clem  v.  Chalmers  M.  Co.  178  Mich. 
340,  144  X.  W.  848,  850;  Bayner  v.  Sligh  F.  Co.  (Mich.) 
146  X.  W.  665;  Andrejwski  v.  Wolverine  C.  Co.   (Mich.) 
148  X.  W.  684;  Sadowski  v.  Thomas  F.  Co.  157  Wis.  443, 
449,  146  X.  W.  770;  Milwaukee  v.  Miller,  154  Wis.  662,. 
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144  ]Sr.  W.  188;  Terlecki  v.  Strauss,  85  N.  J.  Law,  454,  89 
Atl.  102S;  Bloveli  v.  Sawyer,  [1904]  1  K.  B.  271,  6  Workm. 
C.  C.  16;  Eamshaw  v.  L.  &  Y.  R.  Co.  115  L.  T.  Jour.  89,  5 
Butterworth's  Workm.  C.  C.  28 ;  Morris  v.  Lambeth  B.  Court" 
cil,  22  T.  L.  Rep.  22,  8  Workm.  C.  C.  1 ;  Rowland  v.  ^y right, 
24  T.  L.  Rep.  852,  1  Butterworth's  Workm.  C.  C.  192; 
Boyd,  Workm.  Comp.  §  481;  1  Bradbury,  Workm.  Comp. 
<2d  ed.)  444-448,  450,  451. 

Michael  Levin,  for  the  appellant  Barbara  Hartmann,  to 
the  point  that  the  finding  that  Hartmann's  death  was  proxi- 
mately caused  by  accident  and  not  by  wilful  misconduct  is 
warranted  by  the  evidence,  cited  Peterson  v.  Time  Ind,  Co. 
152  Wis.  562,  140  K  W.  286;  Schmider  v.  Provident  L. 
Ins.  Co.  24  Wis.  28,  29,  31;  Black,  Law  Diet.  "Accident;" 
Bryant  v.  Fissell,  84  N.  J.  Law,  72,  86  Atl.  458 ;  Boody  v. 
K.  &  C.  M.  Co.  (K  H.)  90  Atl.  859;  DeFazios  Estate  v. 
Ooldschmidt  D.  Co.  (X.  J.)  88  Atl.  706;  Losh  v.  Evans  & 
Co.  19  L.  T.  Rep.  142,  5  Workm.  C.  C.  17 ;  Astley  v.  R. 
Evans  &  Co.  [1911]  1  K.  B.  1036,  4  Butterworth's  Workm, 
•C.  C.  209 ;  Qrant  v.  G.  &  S.  ^Y.  R.  Co.  45  Scot.  Law  Rep. 
128,  1  Butterworth's  Workm.  C.  C.  17 ;  Fennah  v.  M.  &  G. 
W.  R'y,  45  Irish  L.  T.  192,  4  Butterworth's  Workm.  C.  O. 
440;  Mitchell  v.  Glamorgan  C.  Co.  23  T.  L.  Rep.  588,  9 
Workm.  C.  C.  16 ;  Lee  v.  Stdg  Line,  56  Sol.  Jour.  720,  5  But- 
terworth's  Workm.  C.  C.  660 ;  Devan  v.  Commercial  T.  M. 
A.  Asso.  157  X.  Y.  690,  51  N.  E.  1090;  Knickerbocker  Cas. 
Ins.  Co.  V.  Jordan,  7  Weekly  Bui.  71,  10  Am.  Law  Rep.  695 ; 
Peele  v.  Provident  P.  Soc.  147  Ind.  543,  44  X.  E.  661,  46  N. 
E.  990;  U.  S.  M.  A.  Asso.  v.  HubbeU,  56  Ohio  St  516,  47 
N.  E.  544,  40  L.  R.  A.  453;  Geoghegan  v.  Atlas  S.  S.  Co. 
146  N.  Y.  369,  40  N.  E.  507.  He  also  cited,  to  the  point 
that  Hartmann  was  performing  services  growing  out  of  and 
incidental  to  his  employment,  Milwaukee  v.  Althoff,  156  Wis. 
68,  145  N.  W.  238 ;  Neice  v.  Farmers'  C.  C.  d-  S.  Co.  90 
Neb.  470,  133  N".  W.  878;  Bryant  v.  Fissell,  84  X.  J.  Law, 
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72,  80  Atl.  458 ;  Moore  v.  Manchester  Liners,  [1910]  App. 
Cas.  498,  500,  507. 

For  the  respondent  there  was  a  brief  by  Doe,  Ballhom  & 
Wilkie,  and  oral  argument  by  J.  B,  Doe.  They  contended^ 
inter  alia,  that  it  is  essential  under  the  statute  that  the  appli- 
cant for  compensation  prove  that  the  death  of  Hartmann  was 
proximately  caused  by  accident.  If  "proximately"  is  con- 
strued in  its  ordinary  legal  meaning,  it  is  necessary  that  the 
applicant  prove  that  the  death  was  caused  by  an  accident  due 
to  negligence  on  the  part  of  the  employer  and  that  it  was  the 
natural  and  probable  result  of  such  negligence.  There  is  na 
evidence  in  the  case  to  support  a  finding  that  ITartmann  was 
accidentally  drowned,  or  that  when  the  occurrence  happened 
he  was  engaged  in  performing  service  growing  out  of  and  in- 
cidental to  his  employment.  They  cited,  among  other  cases, 
Hansen  r.  Milwaukee  C.  £  G.  Co.  155  Wis.  235,  144  N.  W. 
289;  Craske  v.  M'igan,  101  L.  T.  Rep.  6,  25  T.  L.  Rep. 
632,  2  Butterworth's  Workm.  C.  C.  35;  Amys  v.  Barton^ 
105  L.  T.  Rep.  G19,  28  T.  L.  Rep.  29,  5  Butterworth's 
Workm.  C.  C.  117;  Rodger  v.  Paisley  S.  Board,  49  Scot. 
Law  Rep.  413,  5  Butterworth's  Workm.  C.  C.  547 ;  Brice  v. 
Lloyd,  101  L.  T.  Rep.  482,  25  T.  L.  Rep.  759,  2  Butter- 
worth's  Workm.  C.  C.  20;  Smith  r.  L.  &  Y.  R.  Co.  79  L.  T. 
Rep.  633,  15  T.  L.  Rep.  64,  1  Workm,  C.  C.  1;  Henry 
Steers,  Inc.  v.  Dunneivald,  85  X.  J.  Law,  449,  89  Atl.  1007. 

Stkbecker,  J.  The  contention  that  the  parties  were  not 
subject  to  the  Workmen's  Compensation  Act  must  fail.  The 
record  contains  a  copy  of  plaintiff's  notice  to  the  Industrial 
Commission  dated  November  30,  1912,  accepting  the  pro- 
visions of  the  act.  The  record  also  discloses  that  the  plaint- 
iff took  part  in  the  proceedings  before  the  Commission  with- 
out claiming  exemption.  It  seems  that  plaintiff  throughout 
the  hearing  acted  upon  the  fact  that  it  was  subject  to  this 
law.     We  see  no  force  in  the  claim  that  the  Commission  had 
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no  grounds  for  concluding  that  the  parties  before  it  had  not 
accepted  the  provisions  of  the  Compensation  Act  and  that  it 
did  not  appear  that  the  Commission  had  jurisdiction  in  the 
matter. 

It  is  contended  that  the  record  does  not  sustain  the  Comr 
mission's  finding:  "That  at  the  time  of  said  accident  result- 
ing in  the  death  of  said  George  Hartmann  by  drowning,  said 
George  Hartmann  was  performing  services  growing  out  of 
and  incidental  to  his  employment.'*  Henry  Steers,  Inc.  v. 
Dunnewald,  85  N.  J.  Law,  449,  89  Atl.  1007.  The  circuit 
court  did  not  reverse  this  finding  for  want  of  any  evidence  to 
sustain  it     Sec.  2394—19,  Stats.  1913,  provides: 

"The  findings  of  fact  made  by  the  commission  acting  within 
its  powers  shall,  in  the  absence  of  fraud,  be  conclusive;  and 
the  order  or  award  .  .  .  shall  be  subject  to  review  only  .  .  ." 
by  action  against  the  commission  in  the  Dane  county  circuit 
court 

"Upon  such  hearing,  the  court  may  confirm  or  set  aside 
such  order  or  award ;  and  any  judgment  which  may  thereto- 
fore have  been  rendered  thereon;  but  the  same  shall  be  set 
aside  only  on  the  following  grounds : 

"(1)  That  the  commission  acted  without  or  in  excess  of 
its  powers. 

"(2)  That  the  order  or  award  was  procured  by  fraud. 

"(3)  That  the  findings  of  fact  by  the  commission  do  not 
support  the  order  or  award." 

In  the  case  of  Borgnis  v.  Folk  Co.  147  Wis.  327,  133  N. 
W.  209,  the  court,  in  speaking  of  the  effect  of  the  Commia- 
sion  findings  of  facts,  stated: 

"We  regard  the  expression  'without  or  in  excess  of  its  pow- 
ers' as  substantially  the  equivalent,  or  at  least  as  inclusive,  of 
the  expression,  'without  or  in  excess  of  its  jurisdiction,'  as 
those  words  are  used  in  certiorari  actions  to  review  the  de- 
cisions of  administrative  officers  or  bodies." 

In  IntemcUional  H.  Co.  v.  Industrial  Comm.  157  Wis.  167, 
147  N.  W.  53,  the  Borgnis  and  other  cases  are  referred  to  as 
Vol.  159  —  41 
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illustrative  of  the  interpretation  this  court  has  given  this 
part  of  the  act  and  that  the  rule  governing  courts  in  certiorari 
cases  is  controlling  here,  and  it  is  further  declared : 

"The  rule  in  certiorari  cases  is  that,  if  in  any  reasonable 
view  of  the  evidence  it  will  support  the  conclusion  arrived  at, 
such  conclusion  will  not  be  disturbed  for  want  of  support  in 
the  evidence.  If,  however,  the  finding  has  no  support  in  the 
testimony,  there  was  no  jurisdiction  to  make  it  [citing].'* 
Uoenig  v.  Industrial  Comm.,  post,  p.  646,  150  N.  W.  996. 

Testing  the  instant  case  under  this  rule  we  are  of  the  opin- 
ion that  the  facts  warrant  the  inference  that  Hartmann  on 
the  day  of  his  drowning  went  to  his  employment  as  usual  and 
performed  his  ser^dces  until  4;he  forenoon  lunching  hour  and 
then  partook  of  a  lunch  on  the  premises,  as  was  customary  in 
the  conduct  of  plaintiff's  business,  that  he  walked  from  his 
lunching  place  to  the  margin  of  the  river  and  thence  along  a 
passageway  between  plaintiff's  building  and  the  river's  edge, 
going  toward  a  toilet  which  was  for  use  by  employees,  and 
that  he  accidentally  fell  into  the  water  before  he  arrived  at 
the  toilet.  All  the  circumstances  and  facts  tend  to  show  that 
up  to  this  time  he  expected  to  resume  his  work  when  lunching 
time  had  expired,  and  hence  he  was  within  the  scope  of  his 
service  when  walking  at  this  place.  The  Commission  be- 
lieved that  Hartmann  was  on  his  way  to  this  toilet.  This 
seems  to  us  a  natural  and  reasonable  inference.  This,  under 
the  evidence,  can  be  reasonably  denied  only  if  it  appears  that 
he  had  in  fact  left  his  employment  when  he  went  to  this  place 
with  the  intent  to  commit  suicide  by  drowning  in  the  river. 
It  follows  that  this  finding  of  the  Commission  is  supported  by 
the  evidence  unless  it  is  shown  that  ho  had  left  his  service  in 
going  from  where  he  hmched  to  the  place  from  which  he  was 
precipitated  into  the  water,  with  the  intent  to  commit  suicide 
by  drowning.  This  pre?;ents  the  inquiry,  Is  the  Commis- 
sion's finding  "that  the  death  of  said  George  Hartmann  was 
proximately  caused  by  accident  and  was  not  caused  by  wilful 
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misconduct,"  without  support  in  the  evidence,  as  determined 
by  the  circuit  court?  The  Commission  in  a  memorandum 
attached  to  the  award  made  a  full  and  fair  statement  of  the 
evidentiary  facts  of  the  case  forming  the  basis  for  their  in- 
ference that  Ilartmann  came  to  his  death  by  accident  and  that 
it  was  not  caused  by  his  wilful  misconduct  in  jum])ing  into 
the  water  with  intent  of  committing  suicide,  as  claimed  by 
the  plaintiff.  The  Cojnmission  observes  that,  leaving  his 
mental  condition  out  of  consideration,  all  the  other  facts  tend 
to  support  and  show  convincingly  that  his  death  was  purely 
accidental,  and  that  "there  is  nothing  in  the  evidence  that 
points  to  suicide  imless  it  be  that  he  was  suffering  mentally, 
but  to  our  minds  the  result  of  his  mental  suffering  is  equally 
as  consistent  with  accident  as  with  suicide.  He  had  no  sui- 
cidal mania.  He  simply  appeared  worried  and  melancholy 
over  what  seemed  to  him  to  be  persecution  on  the  part  of  his 
associates."  It  is  also  noteworthy  that  his  mental  state  in 
no  way  interfered  with  his  ability  to  perform  his  daily  tasks 
as  well  as  before,  nor  appeared  seriously  to  disturb  him  in  his 
family  or  his  business  relations.  The  Commission  state  that 
they  acted  upon  the  rule  of  law,  "Where  death  occurs  under 
such  circumstances  that  it  may  or  may  not  have  been  caused 
by  suicide  it  will  be  presumed  to  have  been  imintentional." 
They  then  follow  this  by  stating  in  substance  and  effect  that, 
regardless  of  this  presumption,  by  the  facts  and  circumstances 
of  the  case  they  '*are  forced  to  the  conclusion  that  Ilartmann 
came  to  his  death  by  accident."  We  refer  to  the  Commis- 
sion report  and  its  action  in  the  case  to  this  extent  to  show  on 
what  basis  therein  determination  of  the  question  rested,  and 
we  do  not  consider  further  elaboration  of  this  phase  of  the 
case  is  required.  Their  inferences  from  the  evidentiary  facts 
are  logical  and  harmonize  with  reason  in  the  light  of  common 
knowledge  and  experience  in  daily  affairs.  In  the  field  of 
inferences  from  evidentiary  facts  their  action  is  final  and  con- 
trolling under  the  authority  conferred  upon  them  by  law,  un- 


Digitized  by 


Google 


644         SUPREME  COURT  OF  WISCONSIN.      [Feb. 
Milwaukee  Western  F.  Co.  v.  Industrial  Commission,  159  Wis.  635. 

less  it  appears  that  there  is  no  reasonable  basis  for  their  con- 
clusions under  the  facts  and  circumstances  before  them  and 
thus  rendering  their  action  without  or  in  excess  of  their  pow- 
ers. 

The  trial  court  approached  the  case  from  the  viewpoint 
stated  in  its  decision: 

"The  evidence  in  the  case  is  as  equally  consistent  with 
death  by  suicide  as  by  accident.  There  is  no  direct  evi- 
dence that  the  deceased  fell  into  the  water  by  accident.  His 
conduct  in  the  water  as  well  as  his  mental  disturbances  be- 
fore his  death  are  more  consistent  with  suicide  than  with  ac- 
cident. The  Commission  seems  to  base  its  finding  upon  the 
presumption  against  suicide.  A  presumption  is  not  evidence. 
It  is  only  the  result  of  or  inference  from  evidence.  When 
the  evidence  is  not  consistent  with  the  presumption  it  has  no 
force  in  the  case." 

We  are  persuaded  that  the  court  erred  in  its  final  conclu- 
sion in  .reversing  the  Commission  in  two  respects.  First,  in 
its  finding  of  fact  that  there  was  no  evidence  sustaining  the 
Commissions  finding  that  Hartmann's  death  was  proxi- 
mately caused  by  accident  and  was  not  caused  by  wilful  mis- 
conduct We  have  heretofore  adverted  to  this  question  and 
we  are  persuaded  that  there  is  evidence  sustaining  the  Com- 
mission's  finding  thereon,  and  hence  it  was  error  for  the  court 
to  disturb  it.  Secondly,  the  court,  as  we  understand  its  opin- 
ion, held  that  the  Commission  erred  by  giving  efiFect  to  the 
presumption  against  suicide  in  arriving  at  its  conclusion. 
The  court  declared:  "When  the  evidence  is  not  consistent 
with  the  presumption  it  has  no  force  in  the  case."  We  arq 
led  to  believe  that  this  is  error  and  that  it  misled  the  court, 
for  it  states,  "the  evidence  in  the  case  is  equally  consistent 
with  death  by  suicide  as  by  accident."  If  this  view  of  the 
evidence  in  the  case  were  correct,  then  by  necessary  impli- 
cation there  is  some  evidence  to  sustain  the  Commission  and 
its  finding  must  stand.  But  has  the  presumption  against 
suicide  no  force  in  the  case  when  the  evidence  is  not  consist- 
ent with  it?     The  presumption  has  the  usual  legal  effect 
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given  to  presumptions,  namely,  of  calling  for  proof  of  the 
fact  which  it  negatives ;  that  is  what  is  meant  when  the  courts 
say,  as  this  court  said  in  Sorenson  v.  Menasha  P.  &  P.  Co. 
66  Wis.  338,  342,  14  N.  W.  446: 

"The  presumption  .  .  .  that  the  deceased  committed  sui- 
cide, cannot  be  indulged  in  as  a  mere  presumption,  without 
any  fact  or  circumstance  upon  which  it  can  be  logically  predi- 
cated ;  for  the  presumption  of  the  law  is  in  favor  of  life,  and 
the  natural  desire  and  struggle  to  preserve  rather  than  to  de- 
stroy it.  The  presumption  is  that  he  [plaintiffs  intestate] 
fell  into  the  hole  accidentally,  and  perhaps  carelessly." 

These  observations  were  applied  in  a  case  brought  to  re- 
cover for  the  negligent  killing  of  a  person  while  in  the  em- 
ploy of  the  defendant,  where  there  was  no  direct  evidence  to 
show  the  proximate  cause  of  death.  To  the  same  effect  is 
the  presumption  against  suicide  in  insurance  cases,  namely, 
it  calls  for  proof  of  the  fact  of  suicide,  which  it  negatives. 
This  is  because,  as  stated  in  the  Sorenson  Case,  in  human  ex- 
perience it  is  the  common  desire  and  effort  to  preserve  life 
rather  than  destroy  it,  and  hence  the  law,  where  a  person  is 
found  dead,  imputes  to  the  circumstances  the  prima  facie  sig- 
nificance that  death  was  caused  by  accident  rather  than  sui- 
cide, and  that  presumption  persists  in  its  legal  force  to  nega- 
tive the  fact  of  suicide  until  overcome  by  evidence.  This 
rule  was  approved  in  Johns  v.  Northwestern  M.  R.  Asso.  90 
Wis.  332,  63  N.  W.  276.     The  court  there  states: 

"Counsel  for  the  plaintiff  is  undoubtedly  correct  in  con- 
tending that  Svhen  the  dead  body  of  the  insured  is  found 
under  circumstances,  and  with  such  injuries,  that  the  death 
may  have  resulted  from  negligence,  accident,  or  suicide,  the 
presumption  is  against  suicide,  as  contrary  to  the  general 
conduct  of  mankind.'  May,  Ins.  §  325.  Whether  the  death 
is  accidental  or  intentional,  whenever  there  is  any  evidence 
bearing  upon  the  point,  is  a  question  of  fact  for  the  jury  or 
court.  IbicL  It  is  only  essential  that  the  evidence  prepon- 
derates against  the  presumption  of  accident." 

See,  also,  Krogh  v.  Modern  Brotherhood,  153  Wis.  397, 
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141  N.  W.  276,  and  cases  cited.  It  is  manifest  that  the  cir- 
cuit court  erred  in  holding  that  there  is  no  evidence  in  the 
record  which  sustains  the  finding  of  the  Commission  upon 
either  of  the  questions  of  fact  embraced  in  the  Commissioris 
findings  to  justify  the  award  made. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  with  directions  to 
enter  a  judgment  affirming  the  award  of  the  Industrial  Com- 
mission. Xo  costs  will  be  allowed  in  this  court,  except  that 
the  respondent  pay  the  clerk's  fees. 

Makshall,  J.,  dissents. 


Hoenig,  Appellant,  vs.   Industrial  Commission  and  an- 
other, Respondents. 
January  15 — February  9, 1915. 

Workinen*s  compensation:  What  injuries  compensated:  Statute  con- 
strued: Lightning  stroke:  Ordinary  hazard:  Findings  of  fact, 
when  conclusive. 

1.  Injuries  to  employees  for  which  compensation  is  to  be  paid  under 

the  Workmen's  Compensation  Act  (sees,  2394 — 1  to  2394—31. 
Stats.  1913)  are  such  as  are  incidental  to  and  grow  out  of  the 
employment.  They  do  not  include  an  injury  caused  by  light- 
ning where  the  exposure  to  the  hazard  from  lightning  stroke 
was  not  peculiar  to  the  industry  or  rendered  exceptionally  great 
by  the  employment. 

2.  A  finding  by  the  industrial  commission  in  this  case  that  an  em- 

ployee killed  by  lightning  while  working  on  a  dam  on  a  river 
was  not  exposed  to  a  hazard  from  lightning  peculiar  to  the  in- 
dustry or  differing  substantially  from  the  hazard  from  lightning 
in  any  outdoor  work,  is  supported  by  the  evidence. 

3.  Findings  of  fact  by  the  industrial  commission  are  not  to  be  dis- 

turbed where  there  is  any  substantial  basis  for  them  In  the  evi- 
dence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  affirming  the  findings 
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and  order  of  the  respondent  Industrial  Commission  of  Wis- 
consin dismissing  the  application  of  the  appellant  for  com- 
pensation from  the  respondent  Lindduer-O'Connell  Company 
by  reason  of  the  death  of  her  husband,  John  Hoenig.  John 
Hoenig  was  employed  by  the  res2)ondent  Lindauer-O'Connell 
Company,  and  while  so  employed  and  on  August  8,  1913, 
was  struck  by  lightning  and  killed.  The  question  involved  is 
whether  the  order  of  the  IndustAal  Commission  should  be 
<li8turbed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Albert  H,  Krugmeier. 

For  the  respondent  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  Winfield  W.  Oilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr.  Oilman> 

For  the  respondent  Lindauer-O'Cofinell  Company  the  cause 
was  submitted  on  the  brief  of  Brown,  Pradt  &  Genrich. 

Kebwin,  J.  The  court  below  in  affirming  the  findings  of 
the  Industrial  Commission  held  that  the  Workmen's  Com- 
pensation Act  "limits  compensation  to  those  cases  in  which 
the  accident  grows  out  of  tlie  hazards  of  industrial  enterprises 
tind  is  peculiar  to  such  enterprises;"  and  further  held  that 
^^an  injured  employee  is  entitled  to  compensation  when  the 
industry  combines  with  the  elements  in  producing  an  injury 
by  a  lightning  stroke ;"  and  further  found  that  it  could  not  be 
said  that  there  was  not  a  substantial  basis  for  the  finding  in 
the  evidence  taken  before  the  Commission. 

We  are  inclined  to  agree  with  the  learned  court  below  in 
its  conclusions  and  judgment  in  the  case. 

It  is  insisted  by  counsel  for  appellant  that  there  is  no  basis 
for  the  findings  of  the  Commission,  The  Commission  found 
that  the  deceased,  John  Hoenig,  was  in  the  employ  of  the  re- 
spondent the  Lindauer-O'Connell  Company,  and  while  per- 
forming services  growing  out  of  and  incidental  to  his  em- 
ployment, at  work  on  a  dam  on  the  Fox  river  in  Wisconsin, 
received  a  stroke  of  lightning  which  resulted  in  his  death; 
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that  at  the  time  and  place  when  and  where  said  Hoenig  came 
to  his  death  it  had  heen  raining  and  the  rain  was  accompanied 
by  thunder  and  lightning;  that  at  said  time  and  place  de- 
ceased was  not  exposed  to  a  hazard  from  lightning  stroke  pe- 
culiar to  the  industry  or  differing  substantially  from  hazard 
from  lightning  stroke  of  any  ordinary  outdoor  work ;  that  the 
death  of  Hoenig  was  not  proximately  caused  by  accident  with- 
in the  meaning  of  ch.  699,  Laws  of  1913  (sees.  2304 — 1  to 
2394—31,  Stats.  1913). 

It  is  first  insisted  by  counsel  for  appellant  that  under  the 
Wisconsin  Compensation  Act  liability  exists  for  an  injury 
caused  by  lightning  to  an  employee  in  the  course  of  his  em- 
ployment, irrespective  of  whether  the  industry  combines  with 
the  elements  in  producing  the  injury,  on  the  ground  that  the 
statute  expressly  gives  compensation  wliere  three  facts  exist, 
namely:  (1)  that  the  employer  and  employee  are  under  the 
act;  (2)  that  the  employee  was  performing  services  growing 
out  of  and  incidental  to  his  employment;  and  (3)  that  the  in- 
jury was  proximately  caused  by  Occident,. not  intentionally 
self-inflicted. 

The  contention  of  appellant  is  that  the  statute  is  plain  and 
that  there  is  no  room  for  construction;  that  where  the  three 
facts  named  exist  compensation  follows  as  matter  of  right 
imder  the  act. 

The  act  should  be  construed  in  the  light  of  the  history  of 
its  passage.  Pursuant  to  ch.  518,  Laws  of  1909,  a  commit- 
tee was  appointed  which  investigated  and  presented  a  report 
to  the  legislature  of  1911.  This  report  tends  to  show  the  con- 
struction placed  upon  the  act  by  the  committee  and  that  it 
was  not  intended  to  include  other  than  industrial  accidents 
or  '^hazards  incident  to  the  business."  Minn/'apolis,  St.  P. 
&  S,  S.  M.  B.  Co.  V.  Industrial  Comm.  153  Wis.  552,  141  N. 
W.  1119. 

It  seems  quite  clear  that  the  injuries  for  which  compensa- 
tion is  to  be  paid,  under  the  act,  are  such  as  are  incidental  ta 
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and  grow  out  of  the  employment.  Minneapolis,  St.  P.  <6  8. 
8.  M.  R.  Co.  V.  Industrial  Comm.,  sitpra;  Milwaukee  v.  Milr 
ler,  154  Wis.  652,  144  N.  W.  188;  Bayner  v.  8ligh  F.  Co. 
(Mich.)  146  N.  W.  665;  McNicors  Case,  215  Mass.  497, 
102  N.  E.  697;  Bryant  v.  Fissell,  84  IST.  J.  Law,  72,  86  AtL 
458 ;  Kelly  v.  Kerry  Co.  Council,  42  Irish  L.  T.  23. 

The  question,  therefore,  arises  whether  the  injuries  re- 
ceived hy  Hoenig  were  incident  to  and  grew  out  of  the  em- 
ployment. This  proposition  turns  upon  the  nature  of  the 
hazard  to  which  deceased  was  exposed  at  the  time  and  place 
of  injury.  Was  he  exposed  to  a  hazard  from  lightning  stroke 
peculiar  to  the  industry?  The  Industrial  Commission  held 
that  he  was  not,  and  that  the  exposure  to  hazard  from  light- 
ning stroke  at  the  time  and  place  of  injury  was  not  diflferent, 
substantially,  from  that  of  the  ordinary  out-of-door  work. 
The  court  below  aifirmed  the  findings  of  the  Industrial  Com- 
mission. True,  the  court  in  its  findings  said  that  if  the  case 
were  presented  to  it  for  a  finding  from  the  evidence  it  would 
not  make  the  finding  which  was  made  by  the  Commission, 
and  further  found  that  a  careful  review  of  the  evidence  led 
the  court  to  conclude  that  it  could  not  say  that  there  was  not 
substantial  basis  for  the  finding  of  the  Commission  in  the  evi- 
dence taken  before  it. 

It  is  well  settled  both  on  principle  and  authority  that  the 
findings  of  the  Commission  should  not  be  disturbed  where 
there  is  any  substantial  basis  for  them  in  the  evidence. 
Northwestern  I.  Co.  v.  Industrial  Comm.  154  W^is.  97,  142 
N.  W.  271 ;  International  H.  Co.  v.  Industrial  Comm.  157 
Wis.  167,  147  N.  W.  53;  Milwaukee  Western  F.  Co.  v.  In- 
dustrial Comm.,  ante,  p.  635,  150  N.  W.  948;  NekoosorEd- 
wards  P.  Co.  v.  Industrial  Comm.  154  Wis.  105,  141  N.  W. 
1013;  sec.  2394^19,  Stats.  1913. 

Counsel  for  appellant  appears  to  rely  with  confidence  upon 
Andrew  v.  Failsworth  Ind.  Soc.  90  L.  T.  Kep.  611.  An  exam- 
ination of  that  case,  however,  will  show  that  it  differs  quite  ma- 
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terially  in  its  facts  from  the  instant  case.  There  the  posi- 
tion of  the  injured  person,  as  shown  by  the  evidence,  was 
much  more  hazardous  because  of  the  employment  than  ordi- 
narily. Moreover  in  that  case  the  finding  of  the  county  judge 
awarding  compensation  was  affirmed. 

In  the  case  no^  before  us  there  was  substantial  basis  in  the 
evidence  for  the  finding  of  the  Commission  to  the  effect  that 
there  was  no  hazard  incident  to  or  growing  out  of  the  employ- 
ment substantially  different  from  that  of  ordinary  out-of-door 
work  during  a  thunder  storm  accompanied  by  rain. 

The  Commission  in  its  opinion  said : 

"There  w  as  testimony  in  this  case  of  an  expert  nature  for 
the  purpose  of  showing  that  the  employment  of  deceased  at 
the  water's  edge  was  peculiarly  dangerous  from  exposure  to 
lightning.  This  evidence  does  not  convince  the  Commission 
to  a  moral  certainty  that  the  employment  was  extrahazardous 
in  this  regard.  It  is  admitted  that  the  action  of  lightning  is 
extremely  freakish,  and  while  it  is  more  or  less  controlled  by 
general  law,  there  are  so  many  different  elements  entering 
into  its  control  that  we  do  not  think  the  evidence  in  this  case 
established  that  the  deceased  was  in  any  position  of  excep- 
tional danger  because  of  the  possibilities  of  lightning  stroke." 

Sec.  2394 — 19,  Stats.  1918,  provides: 

"The  findings  of  fact  made  by  the  commission  acting  with- 
in its  powers  shall,  in  the  absence  of  fraud,  be  conclusive ;  .  .  . 
the  same  shall  be  set  aside  only  upon  the  following  grounds : 
(1)  that  the  commission  acted  without  or  in  excess  of  its  pow- 
ers; (2)  that  the  order  or  award  was  procured  by  fraud: 
(3)  that  the  findings  of  fact  by  the  commission  do  not  support 
the  order  or  award." 

Upon  the  record  in  this  case  we  are  convinced  that  the 
judgment  of  the  court  below  -must  be  affirmed. 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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Hyde,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

January  15 — February  9, 1015. 

Constitutional  law:  Freedom  of  speech:  Criminal  slander:  Evidence: 
Instructions  to  jury:  Harmless  errors. 

1.  Sub.  2,  sec.  4569,  Stats.,  making  it  a  misdemeanor  for  one  person 

to  slander  another,  is  not  an  abridgment  of  freedom  of  speech  aa 
guaranteed  by  sec.  3,  art.  I,  Const. 

2.  In  a  prosecution  under  sub.  2,  sec.  4569,  Stats.,  it  is  not  necessary 

to  prove  that  the  reputation  of  the  slandered  person  was  in  fact 
injured  or  impaired,  it  being  sufficient  that  the  slanderous  words 
"expose  him  to  hatred,  contempt,  or  ridicule." 

3.  It  is  sufficient  for  a  conviction  in  such  a  case  that  a  substantial 

portion  of  the  words  charged  in  the  Information  be  proved  to 
have  been  spoken  substantially  as  charged,  although  there  may 
be  slight  differences  In  the  form  of  expression. 

4.  The  mere  fact  that  an  instruction  was  somewhat  confused  in  its 

language  is  immaterial  where  it  must  have  been  understood  by 
the  Jury  in  Its  proper  sense. 

Error  to  review  a  judgment  of  the  municipal  court  of 
Brown  county:  N,  J.  Monahan,  Judge.     Affirined. 

The  plaintiff  in  error  seeks  to  reverse  a  judgment  of  con- 
viction under  suh.  2  of  sec.  4569  of  the  Statutes,  which  reads 
as  follows : 

"Every  person  who,  in  the  presence  and  hearing  of  an- 
other, other  than  the  person  slandered,  whether  he  be  present 
or  not,  shall  maliciously  speak  of  or  concerning  any  person, 
any  false  or  defamatory  words  or  language  which  shall  in- 
jure or  impair  the  reputation  of  such  person  for  virtue  or 
chastity  or  which  shall  expose  him  to  hatred,  contempt,  or 
ridicule  shall  be  guilty  of  a  misdemeanor  for  which  said  per^ 
son  shall  be  punished  as  heretofore  provided  in  subsection  1. 
Every  slander  herein  mentioned  shall  be  deemed  malicious 
if  no  justification  therefor  be  shown  and  shall  be  justified 
when  the  language  charged  as  slanderous,  false,  or  defama- 
tory was  true  and  was  spoken  with  good  motives  and  for  jus- 
tifiable ends." 

The  punishment  provided  by  the  law  for  violation  of  this 
subsection  is  imprisonment  in  the  county  jail  not  more  than 
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one  year  or  fine  not  exceeding  $250.  The  plaintiff  in  error 
was  fined  $50  and  costs,  amounting  in  all  to  $128.78.  The 
words  charged  to  have  been  used  by  the  plaintiff  in  error  were 
words  ascribing  to  one  Cunningham  acts  of  obscene  degen- 
eracy, which  it  is  imnecessary  to  print.  Three  witnesses  tes- 
tified to  a  substantial  part  though  not  the  entire  language 
charged,  while  the  defendant  and  one  witness  testified  to  the 
contrary. 

Exception  was  taken  by  the  defendant  to  the  following 
paragraph  of  the  judge's  charge : 

"To  authorize  a  verdict  of  guilty  in  this  case  it  is  not 
necessary  that  all  the  slanderous  words  alleged  in  the  infor- 
mation should  be  proved,  and  in  this  case  if  the  jury  believe 
from  the  evidence  that  a  sufficient  number  of  words  charged 
in  the  information  and  the  charge  of  immoral  conduct  against 
Edward  P.  Cunningham  to  have  been  proved  as  spoken  by 
the  defendant  as  charged  in  the  information  beyond  all  rea- 
sonable doubt,  then  the  jury  should  find  the  defendant  guilty." 

C  W.  Lomas,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  J.  T.  Dithmar,  assistant  attorney  general, 
attorneys,  and  M.  E.  Davis,  district  attorney,  of  counsel,  and 
oral  argument  by  Mr,  Dithmar, 

WiNSLOw,  C.  J.     In  this  case  it  is  held : 

1.  The  statute  in  question  is  not  an  abridgment  of  freedom 
of  speech  as  guaranteed  by  the  constitution.  Freedom  of 
speech  does  not  include  license  to  slander. 

2.  It  is  not  necessary  in  a  prosecution  under  this  statute  to 
prove  that  the  reputation  of  the  slandered  person  was  in  fact 
injured  or  impaired.  If  the  slanderous  words  "expose  him 
to  hatred,  contempt,  or  ridicule"  the  offense  is  committed. 
This  is  the  plain  reading  of  the  statute  and  in  analc^  to  the 
law  of  criminal  libel. 

3.  The  instruction  excepted  to  was  somewhat  confused  in 
its  language,  but  under  the  evidence  could  not  have  misled 
the  jury.     It  must  have  been  understood  to  mean  that  if  a 
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substantial  portion  of  the  words  charged  in  the  information 
were  proven  substantially  as  charged,  it  would  be  sufficient 
though  there  might  be  slight  differences  in  the  form  of  ex- 
pression. This  is  a  correct  statement  of  the  law.  Kloths  v. 
Hess,  126  Wis.  587,  106  N.  W.  251;  Earhy  v.  Winn,  129 
Wis.  291,  109  N.  W.  633;  Oreeler  v.  Redmond,  154  Wis. 
603,  143  N.  W.  152. 

By  the  Court. — ^Judgment  affirmed. 


State  ex  rel.  Johnson,  State  Treasurer,  va  Maubeb, 
County  Treasurer. 

January  15 — February  9,  1915. 

Constitutional  law:  School  fund:  Proceeds  of  fines:  Fish  and  game 

laws. 

That  part  of  ch.  525,  Laws  of  1909  (sec.  4567m,  Stats.)*  which  pro- 
yides  that  one  third  of  the  fines  collected  for  violations  of  the 
fish  and  game  laws  shall  be  paid  to  the  county  treasurer  and  set 
apart  as  a  fund  for  the  protection  of  fish  and  game,  is  void  be- 
cause in  conflict  with  sec.  2,  art.  X,  Const.,  which  provides  that 
"the  clear  proceeds  of  all  fines  collected  in  the  several  counties 
for  any  breach  of  the  penal  laws"  shall  go  to  the  school  fund. 

This  is  a  proceeding  brought  in  this  court  by  the  allowance 
of  an  alternative  writ  of  mandamus  directed  tq  the  defendant 
as  county  treasurer  of  Taylor  county,  commanding  him  to 
pay  over  to  the  state  treasurer  the  sum  of  $290.03,  being  part 
of  the  fines  and  penalties  collected  in  criminal  prosecutions  in. 
Taylor  county,  or  show  cause  why  he  should  not  do  so.  The 
petition  showed  that  certain  fines  were  collected  in  said  county 
in  prosecutions  for  violations  of  the  fish  and  game  laws,  and 
the  defendant  justified  his  retention  of  one  third  of  the  fines 
so  collected  under  ch.  525,  Laws  of  1909,  being  sec.  4:567m, 
Stats.     This  law  reads  as  follows : 

"One  third  of  the  fines  imposed  and  collected  under  the 
laws  regulating  the  taking,  killing,  having  in  possession,  or 
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transportation  of  fish  and  game,  including  the  violations  of 
the  acts  relative  to  the  granting  and  holding  of  licenses  to 
hunt  certain  game,  shall  be  paid  by  the  magistrate  to  the  per^ 
son  informing  of  the  offense  and  prosecuting  the  offender  to 
conviction,  one  third  shall  be  paid  by  the  magistrate  before 
whom  the  matter  shall  have  been  tried  and  the  fines  imposed 
to  the  county  treasurer,  and  shall  be  by  him  designated  and 
set  apart  as  a  fund  for  the  protection  of  fish  and  game  to  re- 
imburse the  county  for  the  moneys  which  it  shall  expend  for 
the  enforcement  of  the  fish  and  game  laws,  and  the  remain- 
der shall  go  to  the  school  fund  as  provided  by  law." 

Sub.  (6)  of  sec.  715  of  the  Statutes  provides  that  it  shall 
be  the  duty  of  the  county  treasurer 

"To  transmit  to  the  state  treasurer  at  the  time  he  is  re- 
quired by  law  to  pay  the  state  taxes  a  particular  statement, 
verified  by  his  affidavit  indorsed  upon  or  attached  thereto,  of 
all  moneys  received  by  him  during  the  preceding  year  and 
which  are  payable  to  the  state  treasurer  for  licenses,  fines, 
penalties,  or  on  any  other  account,  and  at  the  same  time  pay 
to  the  state  treasurer  the  amount  thereof  after  deducting  the 
legal  fees." 

Sec  2  of  art.  X  of  the  state  constitution,  among  other 
things,  provides  as  follows: 

"The  clear  proceeds  of  all  fines  collected  in  the  several 
counties  for  any  breach  of  the  penal  laws  .  .  .  shall  be  ex- 
clusively applied  to  the  following  objects,  to  wit: 

"1.  To  the  support  and  maintenance  of  common  schools  iu 
each  school  district,  and  the  purchase  of  suitable  libraries 
and  apparatus  therefor. 

"2.  The  residue  shall  be  appropriated  to  the  support  and 
maintenance  of  academies  and  normal  schools,  and  suitable 
libraries  and  apparatus  therefor." 

It  is  the  contention  of  the  state  that  so  mijch  of  eh.  525, 
Laws  of  1909,  above  quoted,  as  permits  counties  to  retain 
one  third  of  the  fines  collected  is  void  because  in  conflict  with 
the  provisions  of  sec.  2,  art.  X,  of  the  constitution,  and  that 
the  moneys  retained  under  the  provisions  of  the  1909  law 
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should  be  paid  into  the  state  treasury  for  the  purposes  desig- 
nated in  the  constitution.  This  contention  presents  the  sole 
question  involved  in  the  case. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  /•  E.  Messerschmidt,  assistant  attorney  general,  and 
oral  argument  by  Mr.  Messerschmidt. 

For  the  defendant  the  cause  was  submitted  on  the  brief  of 
John  B.  Hagarty. 

Babnes,  J.  It  seems  clear  that  the  sum  retained  by  the 
county  treasurer  of  Taylor  county  is  a  part  of  the  "clear  pro- 
ceeds" received  from  fines  imposed  in  prosecutions  for  viola- 
tions of  our  fish  and  game  laws,  and  that  so  much  of  ch,  525, 
Laws  of  1909  (sec.  4567m,  Stats.),  as  permitted  the  county 
treasurer  to  retain  this  money  for  the  purposes  specified  in 
the  statute  is  unconstitutional  and  void  because  it  conflicts 
with  sec.  2  of  art  X  of  our  constitution.  Lynch  v.  Steamer 
Economy,  27  Wis.  69. 

By  the  Court. — Ordered  that  the  peremptory  writ  prayed 
for  issue. 
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Abandonment.    See  Specific  Pebfobmance,  9. 

Abatement  and  Revival,    See  Ejectment,  2,  3. 

AfiiTSE  OF  Discretion.    See  Costs.  '< 

Acceptance.    See  Guabantt,  6-7.    Insxtbance,  8. 

Accident.    See  Railboadb,  14. 

Accident  Insubance.    See  Insubance,  10. 

Accounting.    See  Pabtnebship,  2. 

ACTION. 

By  whom  brought:  Who  may  maintain.    See  Ejectment,  1.    Mab- 
BiED  Women.    Railboadb,  7. 

Same:  Taxpayers''  action:  Nonresident  taxpayer.     See  Action,   5. 
Towns,  4,  8,  10. 

1.  The  question  whether  nonresident  taxpayers  of  a  town  can  main- 

tain an  action  against  the  town  and  the  holders  of  town  orders 
alleged  to  be  invalid,  to  set  aside  and  annul  such  orders,  is 
properly  raised  by  answer  setting  up  nonresldence  and  aver- 
ring want  of  capacity  to  sue.    Menasha  W.  W,  Co,  v.  Winter, 

487 

2.  The  wasting,  by  unlawful  expenditure,  of  public  funds  raised  by 

taxation  is  a  wrong  which  affects  resident  and  nonresident  tax- 
payers alike,  and  either  can  maintain  an  action  to  redress  the 
wrong.  Ibid. 

At  law  or  in  equity  f 

3.  Objection  to  an  action  by  taxpayers  to  restrain  the  payment  of 

illegal  town  orders,  on  the  ground  that  the  plaintiffs  have  an 
adequate  remedy  at  law  by  paying  the  tax  levied  therefor  under 
protest  and  suing  for  its  recovery,  or  by  an  equitable  action  to 
remove  the  cloud  upon  their  property  created  by  the  illegal  tax, 
is  not  well  founded,  since  a  resort  to  either  of  those  remedies 
would  result  in  creating  a  deficit  toward  which  they  would  have 
to  contribute.  Only  by  enjoining  the  payment  of  an  illegal  or- 
der can  complete  immunity  be  had  against  the  illegality. 
Menasha  W,  W,  Co,  v.  Winter,  437 

4.  The  levy  of  an  illegal  tax,  the  letting  of  contracts  In  contempla- 

tion of  its  collection,  and  the  doing  of  work  and  issuance  of 
town  orders  thereunder,  presents  more  than  a  mere  contem- 
plated or  threatened  injury  to  taxpayers,  and  shows  an  exlst- 
.ing  equitable  cause  of  action  in  their  favor.  Ibid. 

Abatement  and  revival.    See  Ejectment,  2,  3. 

Joinder  of  causes  of  ax:tion. 

5.'  Under  sec.  2647,  Stats.,  a  cause  of  action  for  damages  in  favor  of 
plaintiff  personally  cannot  properly  be  united  with  a  cause  of 
action  in  favor  of  himself  and  all  other  taxpayers  similarly 
situated,  as  a  class,  to  restrain  certain  acts  of  public  officers 
or  employees.     Tyre  v.  Krug,  39 

Vol.  159  —  42 
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Adequate  Remedy  at  Law.    See  Actiox,  8. 
Admissions.    See  Trial,  10. 

ADVERSE  POSSESSION. 
See  Mortgages,  3,  4. 

1.  Whether  a  certificate  of  heirship  issued  ex  parte  by  the  county 

judge  at  chambers,  as  authorized  by  sec.  2276a,  Stats.,  is  a 
"judgment  of  a  competent  court"  within  the  meaning  of  sec. 
4211,  is  doubted.    Bourne  v.  Wide,  340 

2.  Where  such  a  certificate  was  to  the  effect  that  land  of  a  decedent 

belonged  in  equal  parts  to  nine  persons  (naming  them)  as  his 
heirs,  subject  to  the  dower  right  of  the  widow,  a  quitclaim  deed 
given  by  said  nine  persons  to  the  widow  and  which,  construed 
with  the  certificate,  purported  to  convey  the  whole  title,  was  a 
written  instrument  upon  which  adverse  possession  might  be 
based  under  sec.  4211,  Stats.  Ihid. 

3.  It  appearing  that  there  were  other  heirs  of  the  decedent  who 

were  not  named  in  said  certificate,  but  that  neither  the  widow 
nor  her  subsequent  grantees  of  the  land  had  ever  known  of  their 
existence  and  that,  prior  to  the  commencement  of  the  action  by 
said  other  heirs,  the  widow  and  her  said  grantees  (defendants 
in  the  action)  had  occupied  and  possessed  the  land  for  more 
than  ten  years,  claiming  title  under  said  quitclaim  deed  ad- 
versely to  any  other  right,  the  defendants  were  properly  held 
to  have  acquired  title  by  adverse  possession.  Ihid, 

Affidavits.    See  Trial,  ?.• 

Alleys.    See  Mukicipal  Corporations,  1. 

Ambiguities.    See   Constitutional   Law,    7,   8.    Specific   Perform- 
ance, 1. 

Amendment. 
Of  articles.     See  Corporations,  2,  4. 
Of  statutes.     See  Statutes,  1,  2. 

Animals.    See  Carriers,  21,  22. 

Answer.     See  Action,  l.     Insurance,  2.    Pleading,  2. 

Antenuptial  Contracts.    See  Husband  and  Wife. 

Anticipation.     See  Negligence,  5. 

APPEAL  AND  ERROR. 

Decisions  reviewable.    See  Certiorari. 

Right  to  review:  Persons  entitled.    See  Taxation,  14. 

Exceptions.    See  Assault  and  Battery,  2. 

1.  No  exception  to  a  mere  conclusion  of  law  is  ever  necessary- 

Foote  V.  Foote,  179 

2.  Thus,  although  the  findings  of  the  trial  court  were  not  excepted 

to  and  there  is  no  bill  of  exceptions,  so  that  the  only  question 
is  whether  the  judgment  appealed  from  is  sustained  by  the 
pleadings  and  the  findings,  a  fact  appearing  from  the  plead- 
ings without  dispute  and  the  question  whether,  in  view  of  that 
fact,  the  conclusion  of  law  on  which  the  judgment  is  based  is 
correct,  are  fairly  before  the  appellate  court.  Ibid. 
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3.  Even  were  an  exception  technically  necessary  in  such  a  case,  the 

supreme  court  might  nevertheless,  under  sec.  2405w,  Stats.,  de- 
cide the  question  on  the  merits.  Ihid 

4.  A  new  trial  having  been  ordered  when  the  complaint  should,  in- 

stead, have  been  dismissed,  upon  an  appeal  by  the  plaintiff  the 
order  is  reversed  and  a  Judgment  dismissing  the  complaint  is 
directed,  although  the  defendant  did  not  except  to  the  order  or 
appeal  therefrom.    Pietsch  v.  McCarthy,  251 

Briefs:  Disrespectful  language, 

5.  Language  used  in  a  brief  in  this  case  is  condemned  as  a  flagrant 

violation  of  professional  ethics  and  of  the  duty  and  respect 
which  attorneys  owe  to  courts;  and  the  brief  is  stricken  from  the 
files.     Casper  t\  Kalt-Zimmers  Mfg.  Co,  517 

Review: 'Findings J  when  disturbed.  See  Workmen's  Compensation 
Act,  4-6. 

6.  Conclusions  of  fact  reached  by  wrong  application  of  legal  princi- 

ples do  not  fall  within  the  rule  which  prohibits  this  court  from 
disturbing  the  trial  court's  findings  of  fact  unless  they  are 
against  the  clear  preponderance  of  the  evidence.  McMillen  v. 
Strange,  271 

7.  The  decision  of  the  trial  court  as  to  whether  the  evidence  pre- 

sents a  Jury  question  will  not  be  disturbed  on  appeal  unless  it 
appears  to  be  clearly  wrong.    Hewitt  v.  Southern  Wis,  R,  Co. 

309 

8.  Where  the  evidence  raises  a  Jury  question  and  the  trial  court  has 

refused  to  exercise  its  discretion  to  grant  a  new  trial,  the  find- 
ings of  the  Jury  are  conclusive.  Ihid, 

Same:  Afflrmance  and  reversal:  Material  and  immaterial  errors. 
See  Appeal,  4.  Assallt  and  Battery,  2.  Carriers,  16.  Fraud, 
2-4.  Homicide,  3,  4.  Instructions  to  Jury,  2-7,  10.  Jury. 
Landlord  and  Tenant,  8,  9.  Libel  and  Slander,  4,  5,  7,  8. 
Negligence,  7,  9,  12.  Railroads,  19,  20.  Street  Railways,  1,  2. 
Towns,  5.     Trial,  1,  4-8,  10,  11. 

9.  Where  a  question  does  not  indicate  the  nature  of  the  evidence 

sought  to  be  elicited  or  that  the  witness  has  any  knowledge  on 
the  subject,  and  there  is  no  offer  of  proof  or  statement  of  what 
is  expected  to  be  shown  by  the  answer,  the  error,  if  any,  in  ex- 
cluding the  question  cannot  be  said  to  be  prejudicial.  Trzebie- 
towski  V.  JereskU  190 

Determination  and  dispositio7i  of  cause:  Mandate  on  reversal.  See 
Contracts,  4.     Damages,  4,  5. 

Same:  Atftrmxitive  relief  to  respondent:  Directing  judgment.  See 
Appeal,  4. 

10.  Any  rules  of  practice  heretofore  existing  which  prevent  a  Judg- 
ment finally  terminating  litigation  in  a  case  where  the  record 
is  properly  before  the  supreme  court  and  it  is  apparent  that  fur- 
ther proceedings  could  only  result  in  unnecessary  expense,  are 
abrogated;  and  conflicting  cases  are  overruled.  Pietsch  v.  Mc- 
Carthy, 251 

Appeal  from  Milicaukee  civil  court.    See  Automobiles,  2. 

Appeal  from  board  of  review.     See  Taxation,  14. 

Argument  to  Jury.     See  Trial,  1. 

Assault  with  intent,  etc.     See  Rape,  4-6. 


Digitized  by 


Google 


660  INDEX.  [169 


ASSAULT  AND  BATTERY. 

1.  Id  a  civil  action  for  an  assault  the  uncorroborated  testimony  of 

the  plaintiff  may  be  sufficient  to  sustain  a  verdict  in  her  favor. 
Peterson  v,  Lemke,  35S 

2.  In  a  civil  action  for  an  assault,  where  it  was  essential  for  plaintiff 

to  prove  that  defendant  had  been  guilty  of  a  criminal  act,  it  was 
error  to  charge  that  it  was  incumbent  upon  plaintiff  to  prove 
her  case  by  a  fair  preponderance  of  the  evidence  only,  Instead 
of  by  a  clear  and  satisfactory  preponderance  of  the  evidence; 
but  no  exception  having  been  taken  to  such  charge,  and  the  real 
controversy  having  been  fully  tried,  and  it  not  appearing  to  be 
probable  that  justice  has  miscarried,  this  court  declines,  even 
under  sec.  2405m,  Stats.,  to  reverse  a  judgment  in  plaintiff's 
favor.  IMA. 

Assessments.    See  Insurance,  l,  3,  4,  8,  9. 
Assessors.    See  Taxation,  14. 
Assignments.    See  Guaranty,  9. 

Assumption  of  Risk.    See  Master  and  Servant,  4-7.    Railroads, 
11-13,  21. 

Attorneys  at  Law.    See  Libel  and  Slander,  3.    Trial,  1.    Wills,  6. 

Attractive  Nuisances.    See  Negligence,  2,  3. 

AUTOMOBILES. 

1.  In  an  action  for  the  Injury  to  an  automobile  which,  in  the  evening, 

ran  into  the  rear  of  a  wagon  on  a  city  street,  plaintiff's  own  tes- 
timony that  he  was  running  his  car  at  a  speed  of  from  ten  to 
thirteen  miles  per  hour,  that  his  vision  was  so  dazzled  by  the 
headlights  of  automobiles  coming  in  the  opposite  direction  that 
he  could  not  see  the  wagon  ahead  of  him,  and  that  in  this  situa- 
tion he  proceeded  a  distance  of  100  feet  without  slacking  his 
speed  until  he  bumped  into  the  wagon,  is  held  to  show  his  con- 
tributory negligence  as  a  matter  of  law.  Sec.  1636 — 52,  Stats. 
1913.    Pietsch  V.  McCarthy.  261 

2.  Upon  such  evidence  the  circuit  court,  on  reversing  a  judgment  of 

the  Milwaukee  civil  court  in  plaintiff's  favor,  should  have  dis- 
missed the  complaint  instead  of  ordering  a  new  trial.         Ihid. 

Benefits.    See  Municipal  Corporations,  1. 

Bill  of  Lading.    See  Carriers,  1,  2,  9-11,  15. 

BILLS  AND  NOTES. 

Consideration:  Shortage  in  accounts:  Duress. 

1.  Defendant,  who  had  been  employed  by  plaintiff  as  a  salesman  or 
manager,  assisted  plaintiff's  auditor  in  making  up  a  statement 
of  goods  on  hand  and  business  done,  which  showed  a  shortage 
for  which  he  was  Indebted  to  plaintiff.  He  signed,  of  his  own 
free  will,  a  certificate  that  such  statement  was  correct,  and  after- 
wards gave  his  note  for  the  amount  of  the  shortage.  In  an  ac- 
tion on  such  note  it  is  held  that  it  was  not  sufficient  to  defeat  a 
recovery  for  defendant  to  testify  that  he  did  not  owe  plaintiff 
anything,  that  the  statement  must  have  been  wrong  because  he 
knew  he  kept  his  accounts  correctly,  and  to  give  an  explanation 
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as  to  how  the  shortage  might  have  occurred,  where  he  could 
point  out  no  inaccuracy  in  the  statement  and  did  not  know  that 
the  shortage  in  fact  occurred  in  the  way  suggested.  Jewel  Tea 
Co.  V,  Weher,  543 

2.  The  entire  controversy  having  been  tried  in  such  action  on  the 

note,  and  It  appearing  that  the  amount  for  which  It  was  given 
was  in  fact  due,  it  is  immaterial  whether  or  not  the  note  was 
given  under  duress.  Ihid. 

Same:  Sureties:  IHacharge  ty  surrender  of  security:  Corporate  stock: 
Conversion. 

3.  Where  a  surety  gives  his  note  to  take  up  one  on  which  he  is  liable 

as  a  surety,  with  full  knowledge  that  the  property  of  his  princi- 
pal held  by  the  payee  of  such  note  to  secure  payment  thereof  has 
been  released  and  the  right  thereto  relinquished,  the  surety's  ob- 
ligation continues  and  the  note  so  given  by  him  becomes  a  valid 
obligation;  and  such  recognition  of  his  liability  does  not  require 
a  new  consideration.    German  Nat  Bank  v.  Barker,  109 

4.  Although  a  bank,  which  for  the  protection  of  Itself  and  indorsers 

of  the  note  held  certificates  of  its  own  stock  as  security  for  pay- 
ment of  a  note  given  by  a  subscriber  for  the  amount  unpaid  on 
such  stock,  delivered  the  certificates  to  said  subscriber  without 
requiring  payment  of  the  note  and  without  the  knowledge  or 
consent  of  the  indorsers,  and  thereafter  the  stock  was  trans- 
ferred to  one  of  the  officers  of  the  bank,  such  facts  did  not  show 
a  fraudulent  conversion  of  the  stock  which  would  entitle  the  in- 
dorsers to  recover  the  value  thereof  from  the  bank,  where  the 
bank  did  not  receive  the  proceeds  of  the  transfer.  JMtf. 

Board  of  Reviicw.    See  Taxation,  14. 

Bonds.    See  Guabantt,  9, 10. 

Briefs.    See  Appeal,  5. 

BROKERS. 

Knowledge  of  agent,  when  imputed  to  principal, 

1.  One  who  employed  an  agent  to  find  a  purchaser  for  his  land  was 

not  chargeable  with  knowledge  which  the  agent  had  previously 
acquired  (but  did  not  communicate  to  his  employer)  as  to  other 
lands  which  the  employer  finally  agreed  to  accept  in  part  pay- 
ment, since  such  knowledge  of  the  agent  did  not  relate  to  the  sub- 
ject of  his  employment,  was  not  acquired  while  he  was  acting  as 
agent,  and  was  not  within  the  scope  of  his  authority.  Govier 
V.  Brechler,  167 

2.  A  contract  for  the  sale  of  land  having  provided  that  the  vendor 

was  to  accept  other  land  in  part  payment,  but  that  if  such  other 
.land  was  not  as  represented  he  might  reject  it  and  demand  cash 
in  lieu  thereof,  knowledge  of  the  vendor's  agent  that  such  other 
land  was  not  as  represented  was  immaterial  and  did  not  affect 
the  vendor's  right  to  reject  it.  Ibid. 

Burden  of  Proof.    See  Assault  and  Battery,  2.    Carriers,  15.    Hus- 
band AND  Wife,  2. 

Bt-Laws.    See  Insurance,  5-7. 

Canvass  of  Votes.    See  Elections. 
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CARRIERS. 

Contracts:  What  law  governs:  Limiting  liaMHty:  Through  contracts: 
Refusal  of  connecting  carrier  to  receive  freight:  Delivery:  Em- 
bargo^ when  lawful.  • 

1.  In  the  absence  of  evidence  showing  a  contrary  Intent,  a  bill  of 

lading  issued  in  Illinois  is  governed  by  the  law  of  that  state  as 
to  the  nature  and  validity  of  the  contract,  and  this  includes  the 
question  whether  a  printed  clause  in  such  bill  of  lading  limiting 
the  carrier's  liability  to  its  own  line  is  binding  upon  the  con- 
signor.   Berger-Crittenden  Co,  v,  C,  M.  d  St  P.  R.  Co.  256 

2.  Under  the  law  of  Illinois  as  interpreted  by  its  courts,  such  a  lim- 

itation is  not  prohibited,  but  to  make  it  effective  something  more 
is  required  than  merely  delivering  the  freight  and  accepting  a 
bill  of  lading  with  the  limitation  printed  therein;  and  the  same 
ruling  will  be  applied  here  in  respect  to  a  bill  of  lading  issued  in 
that  state.  Ibid. 

3.  In  Illinois,  as  in  this  state,  the  English  rule  prevails,  that  the 

acceptance  of  freight  consigned  to  a  point  beyond  the  line  of  the 
first  carrier,  and  delivery  of  the  usual  receipt  specifying  the 
point  of  origin  of  the  freight,  the  terminal  point,  the  connecting 
line  required  to  complete  the  transit,  and  the  rate  for  the  entire 
carriage,  constitutes  a  contract  for  through  service,  rendering 
the  initial  carrier  liable  for  default  of  the  connecting  carrier. 

Ibid. 

4.  Where  a  railroad  company,  designated  as  connecting  carrier  in  a 

contract  of  affreightment  for  a  through  rate,  accepts  the  freight 
and  demands  and  receives  part  of  the  through  rate,  and  then 
fails  to  complete  its  part  of  the  transit,  or  where  it  has  held  it- 
self out  to  the  public  for  the  performance  of  such  service,  or  by 
general  course  of  business  has  authorized  the  initial  carrier  to 
make  the  through  contract,  and  then  refuses  to  receive  the 
freight  from  the  initial  carrier  upon  some  ground  inconsistent 
with  its  contractual  obligations  to  do  so,  the  wrong  constitutes 
a  breach  of  contract,  and  both  carriers  may  properly  be  joined 
in  an  action  to  recover  damages  therefor.  Ibid. 

5.  The  question  whether  a  particular  situation  constitutes  reason- 

able cause  for  a  railroad  company  to  refuse  to  receive  freight  of 
a  particular  kind,  or  from  or  for  a  particular  point,  may  be  and 
generally  is  one  of  law;  but  whether  such  particular  situation 
exists  or  not  in  any  given  case  is  generally  a  question  of  fact  to 
be  decided  upon  evidence.  Ibid. 

6.  Mere  delivery  by  a  carrier  of  a  carload  of  freight  at  the  unloading 

place  does  not  constitute  delivery  of  the  subject  of  transit  into 
the  possession  of  the  consignee;  the  latter  being  entitled  to  rea- 
sonable time  and  opportunity  to  Inspect  the  property  and  to  re- 
ject it  if  rendered  worthless  or  materially  injured  in  transit. 
Hence,  where  the  consignee  had  justifiably  refused  to  accept 
property  which  became  worthless  while  in  transit,  the  fact  that 
the  cars  containing  such  property  filled  its  delivery  track  did  not 
render  it  responsible  for  the  blockade  so  as  to  warrant  the  car- 
rier in  refusing  to  accept  and  deliver  other  freight  shipped  to 
said  consignee.  Ibid. 

7.  After  notice  of  an  embargo  by  a  connecting  carrier,  the  initial  car- 

rier may  accept  freight  at  its  own  risk  of  the  embargo  being 
actually  lifted  by  the  former,  or  being  constructively  lifted  be- 
cause of  the  reasonable  basis  for  it  no  longer  existing,  in  time 
for  the  through  transit  to  be  completed.  Ibid. 
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8.  A  railroad  company  must  have  reasonable  ground  for  instituting 

an  embargo  of  freight  from  another  carrier,  or  it  is  Illegal,  and 
if  legal  when  instituted,  its  continuance  becomes  illegal  when 
there  is  no  basis  for  it  other  than  its  own  culpable  negligence. 

/Wd. 
Same:  Liability  of  initial  carrier:  Bill  of  lading:  Shipment  to  foreign 
country:  Deviation  from  contraci. 

9.  Under  a  bill  of  lading,  issued  upon  a  shipment  of  goods  from  Su- 

perior to  Winnipeg,  stating  that  the  carrier  Issuing  it  agrees  to 
transport  only  over  its  own  line  and,  except  as  otherwise  pro- 
vided by  law,  acts  only  as  agent  with  respect  to  the  portion  of 
the  route  beyond  its  line,  and  that  no  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  portion  of  the  route,  except 
as  such  liability  is  or  may  be  imposed  by  law,  "but  nothing  con- 
tained in  this  bill  of  lading  shall  be  deemed  to  exempt  the  initial 
carrier  from  any  such  liability  so  imposed,"  the  liability  of  the 
initial  carrier  was  confined  to  its  own  line,  unless  a  greater  lia- 
bility was  imposed  by  law.    Best  v.  Great  Northern  R,  Co.      429 

10.  The  Carmack  amendment  to  the  Interstate  Commerce  Act  (34  U. 

S.  Stats,  at  Large,  595,  ch.  3591)  applies  only  to  shipments  from 
one  state  to  another,  and  not  to  a  shipment  from  one  state  to  a 
foreign  country.  Ibid. 

11.  Where  the  contract  of  shipment  was  closed,  bill  of  lading  issued, 

and  goods  placed  in  the  car,  and  defendant  had  held  the  car  for 
forty  days  to  accommodate  the  shipper  and  then,  needing  the 
car,  wired  for  Instructions  and  was  advised  that  the  shipper 
would  return  in  a  few  days  and  would  then  send  the  car  on  to 
destination,  it  was  not  liable  for  negligence  of  a  connecting  car- 
rier, as  for  deviation  from  contract,  merely  because  it  forwarded 
the  car  without  awaiting  the  shipper's  return.  Ibid. 

12.  Evidence  that  goods  were  properly  carried  by  the  initial  carrier, 

without  negligence  or  breach  of  duty,  to  the  end  of  its  line,  and 
there  delivered  to  the  connecting  carrier,  in  connection  with  the 
presumption  against  the  last  carrier,  is  held  sufficient  to  sup- 
port a  finding  of  the  jury  that  the  goods  were  damaged  after  de- 
livery to  the  latter.  Ibid, 

13.  Evidence  that  when  the  car  in  which  plaintiff's  goods  were  shipped 

arrived  at  destination,  it  being  under  seal  while  en  route,  there 
were  found  in  it  goods  not  shipped  by  plaintiff,  would  not  Jus- 
tify an  inference  that  the  goods  had  been  unloaded  from  the  car 
after  being  placed  therein  and  then  injured  in  reloading.      Ibid. 

14.  In  an  action  against  a  common  carrier  to  recover  for  damage  to 

household  goods  in  transit,  it  being  claimed  by  the  defendant 
that  the  injury  resulted  from  the  goods  not  being  crated,  evi- 
dence was  admissible  as  to  the  effect  on  such  goods  of  being 
shipped  a  long  distance  without  crating.  Ibid. 

15.  A  recital  in  a  bill  of  lading  that  the  goods  were  "received  in  ap- 

parent good  order,"  relates  to  the  condition  of  the  goods,  not  to 
the  manner  of  loading,  and  does  not  relieve  the  shipper  of  the 
burden  of  proof  as  to  proper  loading.  Ibid. 

16.  An  Instruction  to  the  effect  that  a  railway  company  is  not  liable 

for  damage  to  furniture  caused  by  the  ordinary  jerks  and  jars 
of  train  movements,  "or  in  stopping  or  starting  of  the  trains,'* 
was  not  erroneous  as  giving  the  jury  to  understand  that  negli- 
gent stopping  or  starting  of  trains  was  referred  to.  Ibid. 

17.  An  Instruction  to  the  effect  that  in  the  absence  of  direct  evidence 

that  injury  to  goods  in  transit  was  caused  by  defendant,  the 
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initial  carrier,  the  Jury  might  presume  that  it  was  caused  by  the 
last  carrier,  was  correct.  JWd. 

Demurrage  charges:  When  sidetrack  is  full:  Placing  cars:  Embargo: 
Illegality:  Removal  tiHthout  notice. 

18.  Within  the  meaning  of  a  rule  relating  to  car  service  and  demur- 

rage charges,  a  private  sidetrack  was  "full"  when,  although  it 
would  hold  more,  as  many  cars  were  upon  it  as  could  be  handled 
and  unloaded  thereon.    C,  d  N.  W,  R.  Co,  v,  Menasha  P.  Co.    508 

19.  An  embargo  by  which  a  railway  company,  at  the  request  of  a  man- 

ufacturer and  not  by  reason  of  any  conditions  on  its  lines  neces- 
sitating it,  refused  to  furnish  cars  for  shipments  to  such  manu- 
facturer, was  illegal  under  the  statutes  which  provide  against 
discrimination  or  special  privilege;  and,  in  the  absence  of  any 
agreement  that  notice  should  be  given  of  its  removal,  no  duty 
rested  upon  the  railway  company  to  notify  the  manufacturer  be- 
fore raising  such  embargo.  J^Wd. 

20.  Under  rules  providing  for  demurrage  charges  on  cars  for  unload- 

ing after  expiration  of  a  certain  "free  time"  following  the  no- 
tice of  arrival  or  placing;  that  such  cars  shall  be  considered 
placed  when  they  are  held  awaiting  orders  from  consignees;  and 
that  the  delivery  of  cars  to  a  private  track  shall  be  considered 
to  have  been  made  when  such  cars  have  been  placed  on  the  track 
designated  or,  If  such  track  be  full,  when  the  delivery  would 
have  been  made  had  the  condition  of  such  track  permitted,  de- 
murrage charges  were  proper  upon  cars  which,  after  notice  to 
the  consignee  of  their  arrival,  were. held  beyond  the  free  time, 
awaiting  orders,  because  of  congestion  on  the  private  sidetrack 
of  the  consignee,  although  after  reaching  their  destination  such 
cars  had  been  carried  to  the  nearest  siding  and  there  held  until 
an  accumulation  In  the  yards  ceased.  It  appearing  that  the  con- 
signee's private  track  was  kept  full  and  that  there  was  no  delay 
In  switching  the  cars  upon  such  track  when  the  consignee  so 
requested.  Ihid. 

Injury  to  horses:  Negligence, 

21.  In  an  action  for  Injury  to  horses  alleged  to  have  been  caused  by 

defendant's  negligent  delay  in  spotting  the  car  In  which  they  had 
been  carried  so  that  they  could  be  unloaded,  It  appearing  that 
after  the  car  arrived  at  its  destination  plaintiff's  employees  in 
charge  thereof,  knowing  that  the  horses  were  sweating  and  that 
the  car  could  not  be  spotted  for  several  hours,  went  away  leav- 
ing the  side  doors  of  the  car  partly  open,  and  that  when  they  re- 
turned the  horses  were  cold  and  shivering,  it  Is  held  that,  even 
assuming  that  defendant  was  negligent  in  delaying  to  spot  the 
car,  the  jury  was  not  warranted  in  finding  that  such  negligence 
was  the  proximate  cause  of  the  injury.  Boland  v.  Chicago  rf  N. 
W,  R,  Co.  609 

22.  The  evidence  In  such  case  is  held  insufficient,  also,  to  warrant  a 

finding  that  the  death  of  one  horse  and  the  foundered  condition 
of  another  was  caused  by  exposure  in  the  car.  IJ>id, 

CERTIORARI. 

The  circuit  court  may  properly  Issue  Its  writ  of  certiorari  to  the 
judge  of  that  court  to  review  his  gua^i-judiclal  action  In  remov- 
ing a  town  officer,  and  the  judgment  of  the  circuit  court  thereon 
may  be  reviewed  in  the  supreme  court  on  appeal.  State  ex  reh 
Ballard  v.  Qoodland,  393 
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CnouiT  C!ouBTS.  See  Automobiles,  2.  Cebtiobabi.  Constitutignal 
Law,  10. 

Cqcuit  Judor.  See  Certiobabi.  CoNSTrrDTiowAL  Law,  14.  Judges. 
Offioebs,  S,  4. 

Civil  CJoubt  of  Milwaukee  County.  See  Automobiles,  2.  Constitu- 
tional Law,  20-22.     Replevin. 

Claims.    See  Municipal  Corporations,  6-8. 

Collision.    See  Atttomobiles,  1.    Negligence,  13. 

Comity.    See  Carriers,  1-3. 

COMMERCE. 
See  Carriers,  1-3, 10.    Corporations,  10.    Railroads,  15-21, 

Since  the  enactment  of  the  Carmack  amendment  (34  U.  S.  Stats,  at 
Large,  595,  ch..  3591 ) ,  as  well  as  before,  an  action  for  damage  to 
goods  In  an  interstate  shipment  may  be  maintained  against  a 
carrier  who  negligently  caused  such  damage  but  who  was  not 
the  Initial  carrier;  and  the  state  courts  have  jurisdiction  of  such 
actions.    Bichlmeir  v.  Af.,  8t  P.  d  8.  8.  M.  R,  Co.  404 

Complaint.    See  Estoppel,  3,  4.    Pleading,  1.    Quo  Warranto. 

COMPROMISE  AND  SETTLEMENT. 

1.  Compromise  settlements  are  favored  in  the  law  when  fairly  made. 

Rayham  v.  Oalena  Iron  Works  Co.  164 

2.  The  signing  of  an  instrument  raises  a  strong  presumption  that  Its 

contents  are  understood,  which  Is  not  overcome  by  a  mere  state- 
ment of  the  signer  that  he  did  not  understand  the  nature  of  the 
document  which  he  signed.  Hid. 

3.  The  jury  having  in  this  case,  upon  sufficient  evidence,  negatived 

fraud  in  the  transaction  which  resulted  in  the  signing  of  a  re- 
lease by  an  employee  twelve  days  after  he  was  injured  and  while 
he  was  still  in  the  hospital,  the  evidence,  including  his  own  tes- 
timony and  that  of  his  physician  who  was  present,  is  held  not 
to  sustain  a  further  finding  by  the  jury  to  the  effect  that  the  re- 
lease was  not  consciously  signed  by  him.  Ibid. 

CONCUBRBNT  NEGLIGENCE.      See  NEGLIGENCE,  6. 

Condemnation  of  Land.  See  Municipal  Corporations,  1.  Railroads,  6. 
Conditions.     See  Landlord  and  Tenant,  1. 

Consideration.  See  Bills  and  Notes,  1-3.  Contracts,  1.  Guar- 
anty, 1.    Husband  and  Wife,  6,  7, 12, 13. 

CONSPIRACY. 

Findings  with  reference  to  an-  alleged  conspiracy  between  officers 
and  directors  of  a  corporation  to  discriminate  against  plaintiff 
in  respect  to  authority,  work,  and  salaries  in  the  company  are 
criticised  as  vague,  unsatisfactory,  and  unsupported  by  any  def- 
inite evidence.    Casper  v.  Kalt-Zimmers  Mfg.  Co.  517 

CONSTITUTIONAL  LAW. 

Construction  and  operation  of  constitutional  provisions.  See  Consti- 
tutional Law,  8.    Elections,  1.    Officers,  1,  3,  4,  7. 

1.  The  provision  of  sec.  9,  art.  I,  Const,  that  every  person  is  entitled 
to  a  certain  remedy  in  the  law  for  all  Injuries,  etc..  Is  above  and 
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superior  to  any  inconsistent  common-law  rule  that  existed  when 
the  constitution  was  framed,  as  well  as  any  statute  enacted  since 
that  time.     State  ex  rel  Wickham  v.  Nygaard,  396 

2.  Jefferson  Co.  v.  Milwaukee  Co.  20  Wis.  139,  doubted.  Ihid. 
Same:  School  funds:  Proceeds  of  fines. 

3.  That  part  of  ch.  525,  Laws  of  1909  (sec.  4567m,  Stats.),  which  pro- 

vides that  one  third  of  the  fines  collected  for  violations  of  the 
fish  and  game  laws  shall  be  paid  to  the  county  treasurer  and  set 
apart  as  a  fund  for  the  protection  of  fish  and  game,  is  void  be- 
cause in  conflict  with  sec.  2,  art.  X,  Const.,  which  provides  that 
"the  clear  proceeds  of  all  fines  collected  in  the  several  counties 
for  any  breach  of  the  penal  laws"  shall  go  to  the  school  fund. 
State  ex  rel.  Johnson  v,  Maurer,  653 

Legislative  powers.    See  Elections,  9. 

Judicial  powers  and  functions:  Construction  of  statutes:  Validity. 

4.  It  is  the  duty  of  the  court  to  firmly  maintain  its  own  function,  but 

not  trespass  upon  that  of  the  legislature.  The  former  requires 
solution  of  doubts  respecting  legislative 'purpose  intended  to  be 
embodied  in  an  enactment  and  the  pronounced  result  becomes,  in 
effect,  written  into  such  enactment.  State  ex  rel.  Husting  v. 
Board  of  State  Canvassers,  216 

5.  If  by  judicial  construction  a  legislative  enactment  embodies  a  pur- 

pose which  is  unconstitutional  it  must  be  condemned.  Ihid. 

6.  If  part  of  an  enactment  is  unconstitutional  and  the  remainder  is 

not,  and  is  reasonably  complete  by  itself,  and  the  former  was 
not  such  inducement  to  the  entirety  but  what  the  latter  might, 
within  reasonable  probability,  have  been  enacted  by  itself,  to 
that  extent  it  should  be  approved  and  otherwise  disapproved. 

Jhid. 

7.  If  a  legislative  enactment  is  so  uncertain  that  the  court  cannot 

determine  with  any  reasonable  degree  of  certainty,  what  its  pur- 
pose was,  or  if  it  be  so  incomplete  that  it  cannot  be  executed,  it 
must  be  condemned  as  void.  Ihid. 

8.  In  construing  an  ambiguous  legislative  enactment  some  estab- 

lished rules  are  to  be  observed  as  unwritten  law  with  all  the  force 
of  written  law,  and  among  them: 

(a)  No  attempt  to  read  a  legislative  enactment  different  from 
its  plain  words  and  evident  meaning  on  its  face  is  legitimate,  if 
so  read  it  "leads  to  no  absurd  consequences." 

(b)  There  should  be  real  uncertainty  of  meaning  found  in  a 
legislative  enactment  before  resorting  to  reading  it  by  aid  of 
rules  for  judicial  construction. 

(c)  Whether  the  meaning  of  words  of  an  enactment  are  plain 
is  to  be  determined  with  reference  to  the  connections  in  which 
they  are  used,  the  subject  dealt  with,  the  circumstances  at  the 
time,  and  the  object  in  view. 

(d)  The  term  "and  leads  to  no  absurd  consequences"  requires 
the  rule  that  ambiguity  requiring  judicial  construction  may  as 
well  arise  from  applying  the  literal  sense  of  words  to  the  subject 
dealt  with  as  from  uncertainty  of  the  words  themselves. 

(e)  An  intent,  however  apparent,  which  cannot  reasonably  be 
read  out  of  a  legislative  enactment,  should  not  be  adopted,  but  an 
intent,  however  absurd,  which  can  be  so  read  and  shows  clearly 
the  legislative  purpose  beyond  reasonable  doubt,  must  be  adopted 
regardless  of  the  effect  upon  validity. 
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(f )  The  very  letter  of  an  enactment  may  be  violated  to  carry 
out  a  manifest  legislative  intent,  so  long  as  it  can  be  found  ex- 
pressed within  the  reasonable  scope  of  the  language  used. 

(g)  Where  there  is  irreconcilable  conflict  between  a  legisla- 
tive enactment  and  an  earlier. law,  a  presumption  arises  of  a 
purpose  to  modify  or  repeal  the  latter;  but  that  is  rebuttable  by 
circumstances  and,  among  them,  that  the  existing  law  constitutes 
an  entire  system  and  the  later  enactment  would  render  the  en- 
tirety unconstitutional  or  absurd.  Ihid. 

9.  No  effect  can  be  given  to  a  legislative  enactment,  however  broad 
its  provisions,  further  than  to  harmonize  it  with  existing  law 
which  is  necessary  to  a  constitutional  requirement,  and  if  a  law 
be  held  to  have  been  intended  otherwise  the  court  must  declare 
it  void  for  uncertainty  or  unconstitutionality.  Ibid. 

Same:  Jurisdiction  of  circuit  courts. 

10.  Under  sec.  8,  art  VII,  Const,  all  tribunals  acting  in  a  gtt(m-judicial 

capacity  are  subject  to  the  jurisdiction  of  the  circuit  court. 
State  ex  rel.  Ballard  v.  Ooodland,  393 

Taxation:  Income  tax:  Salaries  of  public  oncers:  Circuit  judge. 

11.  The  amendment  to  sec.  1,  art  VIII,  Const,  providing  that  "taxes 

may  be  imposed  on  incomes,"  authorized  the  legislature  to  tax 
incomes  in  any  case  where  the  power  rests  in  the  state  to  im- 
pose such  a  tax,  and  hence  includes  power  to  tax  the  salaries  of 
public  officers.    State  ex  rel.  Wickham  v.  Nygaard,    .  396 

12.  The  provision  of  sec.  1087m — 2,  Stats.  1913,  exempting  salaries 

"where  the  taxation  thereof  would  be  repugnant  to  the  constitu- 
tion," did  not  show  an  intention  oil  the  part  of  the  legislature  to 
exempt  salaries  of  public  officers,  provided  they  were  constitu- 
tionally taxable.  Ibid. 

13.  It  seems  that  the  salaries  of  federal  office  holders  residing  in  this 

state  are  not  subject  to  taxation  by  the  state.  Ibid. 

14.  A  circuit  judge  is  a  state  officer;  and  as  such  his  salary  is  subject 

to  taxation  under  the  state  income  tax  law.  The  imposition  of 
such  tax  after  his  term  of  office  has  commenced  does  not  violate 
sec.  26,  art.  IV,  Const,  providing  that  the  compensation  of  any 
public  officer  shall  not  be  increased  or  diminished  during  his 
term  of  office,  because  that  section  must  be  read  in  connection 
with  the  amendment  to  sec.  1,  art.  VIII.  Ibid. 

Same:  Uniformity  in  rule  of  taxation:  Railroads.    See  Taxation,  16. 

15.  The  constitutional  command  that  the  rule  of  taxation  shall  be  uni- 

form (Const,  art  VIII,  sec.  1)  is  violated  If  a  part  of  the  prop- 
erty of  a  railway  company,  reasonably  necessary  to  be  used  and 
in  fact  used  in  the  operation  of  the  railroad,  be  separated  from 
the  balance  of  the  property  and  subjected  to  local  taxation  at  a 
higher  rate  than  that  to  which  the  balance  of  the  property  is  sub- 
jected under  the  ad  valorem  law.  Minneapolis,  St.  P.  d  S.  8.  M. 
R.  Co.  V.  Douglas  County,  408 

Same:  Cost  of  reassessment.     See  Taxation,  15,  16. 

Personal  civil  and  political  rights:  Eligibility  to  office.    Seo  Officers,  6. 

Same:  Freedom  of  speech. 

16.  Sub.  2,  sec.  4569,  Stats.,  making  it  a  misdemeanor  for  one  person 

to  slander  another.  Is  not  an  abridgment  of  freedom  of  speech  as 
guaranteed  by  sec.  3,  art  I,  Const.    Hyde  v.  State,  651 
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17.  In  a  prosecution  under  sub.  2,  sec.  4569,  Stats.,  it  is  not  necessary 

to  prove  that  the  reputation  of  the  slandered  person  was  in  fact 
Injured  or  impaired,  it  being  sufficient  that  the  slanderous  words 
"expose  him  to  hatred,  contempt,  or  ridicule."  Ihid, 

18.  It  is  sufficient  for  a  conviction  in  such  a  case  that  a  substantial 

portion  of  the  words  charged  in  the  information  be  proved  to  have 
been  spoken  substantially  as  charged,  although  there  may  be 
slight  differences  in  the  form  of  expression.  Ibid. 

01>ligation  of  contracts.    See  Railboads,  4. 

Trial  hy  jury:  Equal  protection  of  the  laws.    See  Courts. 

19.  The  jury  trial  guaranteed  by  sec.  5,  art.  I,  Const,  is  the  jury  trial 

which  existed  in  the  territory  at  the  time  of  the  adoption  of  the 
constitution.    Reliance  Au4o  Repair  Co.  v.  Nugent^  488 

20.  The  jury  trial  provided  for  in  the  civil  court  of  Milwaukee  county 

(under  ch.  549,  Laws  of  1909)  satisfies  the  constitutional  guar- 
anty: and,  as  the  guaranty  contemplates  but  one  jury  trial,  the 
provisions  of  law  authorizing  the  affirmance  of  judgments  of  that 
court  without  new  trial  do  not  transgress  the  constitution.    IMd. 

21.  The  requirement  that  the  party  demanding  a  jury  shall  pay  into 

court  a  jury  fee  of  $12,  to  be  recovered  by  him  in  the  cost  bill  if 
successful  in  the  action,  is  not  an  unreasonable  regulation  of  the 
right,  nor  is  tit  an  invasion  of  sec.  9,  art.  I,  Const,  which  pro> 
vldes  that  "every  person  .  .  .  ought  to  obtain  justice  freely,  and 
without  being  obliged  to  purchase  it"  Hid. 

[22.  Whether  ch.  261,  Laws  of  1913, — providing  that  on  any  appeal 
from  the  civil  court  to  the  circuit  court  of  Milwaukee  county, 
where  the  defendant  resides  in  another  county  he  may  have  the 
place  of  trial  changed  to  the  circuit  court  of  his  own  county  and 
shall  be  entitled  to  a  new  trial  in  the  same  cases  as  in  case  of 
appeal  from  justice's  court, — denies  to  defendants  residing  in 
Milwaukee  county  the  equal  protection  of  the  laws,  is  not  de- 
cided.] Ibid. 

Due  process  of  law.    See  Officeks,  2. 

Constructive  Notice.    See  Sales,  1. 

Contempt.     See  Libel  a>'d  Slander,  6. 

CONTRACTS. 

Requisites  and  validity  in  general.  See  Bills  and  Notes.  Carriers, 
1-3.  Corporations,  10.  Husband  and  Wife.  Sales.  Si^nday. 
Towns,  11-16. 

Same:  Contracts  for  benefit  of  third  persons. 

1.  A  contract  providing  that  the  owner  of  certain  property  should 
convey  it  to  defendant  free  of  all  liens  or  claims  except  two 
mortgages,  and  that  as  part  of  the  consideration  defendant 
should  assume  and  pay  plaintiff's  claim  against  said  owner,  was, 
together  with  the  proper  deeds,  placed  in  escrow,  not  to  be  de- 
livered until  the  owner  was  able  to  comply  with  the  conditions 
of  the  contract.  Being  unable  to  comply  therewith,  the  owner 
afterwards  in  terms  released  defendant  from  paying  plaintiff's 
claim.  Held,  that  as  the  contract  never  became  operative  de- 
fendant never  became  liable  to  pay  plaintiff's  claim.  Tweeddale 
t\  Tweeddale,  116  Wis.  517,  and  Wetutzke  v.  Wetutzke,  158  Wis. 
305,  distinguished.    Oimbel  Brothers  v.  McConnelh  325 

Same:  Consideration.  See  Bills  and  Notes,  1-3.  Contracts,  1. 
Guaranty,  1.    Husband  and  Wife,  6,  7,  12,  13. 
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Bame:  Mutuality.    See  Specific  Performance,  &-7. 

Construction  and  operation.  See  Insubance.  Landlord  and  Ten- 
ant. Partnership.  Sales.  Specific  Performance.  Vendor  and 
Purchaser. 
2.  A  contract  providing  for  the  purchase  of  corporate  stock,  to  be 
paid  for  within  eight  years,  that  it  should  be  held  in  escrow  until 
paid  for,  that  the  dividends  should  be  paid  to  the  purchaser  but 
should  be  used  to  pay  interest  on  the  purchase  money,  and  that 
in  case  of  default  in  making  any  payment  of  principal  or  interest 
the  agreement  should  become  void,  the  deposit  be  terminated, 
and  the  stock  returned  to  the  vendor,  is  construed  as  giving  the 
vendor  an  option  to  declare  the  contract  void  in  case  of  default, 
or  to  enforce  it  and  collect  the  purchase  price,  as  she  might 
choose.    McMiUen  v.  Strange,  271 

8.  A  privilege  reserved  in  such  a  contract  to  pay  the  entire  purchase 
price  before  the  expiration  of  the  time  limited  therefor,  is  not 
an  unusual  provision,  nor  can  it  be  said  to  be  unfair  or  uncon* 
scionable  toward  the  vendor.  Ilnd. 

4.  In  an  action  to  recover  the  contract  price  of  sugar  beets  grown 
for  defendant  and  compensation  for  pitting  them,  it  appeared 
that  plaintiff  agreed  to  cover  the  beets  when  pitted.  The  trial 
court  found  that  he  did  cover  them,  but  there  was  no  evidence 
to  support  such  finding.  It  not  appearing  clearly  from  the  evi- 
dence whether  the  subsequent  spoiling  of  the  beets  was  caused 
by  failure  to  cover,  them,  upon  reversal  of  the  Judgment  for 
plaintiff  the  cause  is  remanded  for  determination  of  the  ques- 
tions whether  he  in  fact  fulfilled  his  contract  by  covering  the 
beets,  and,  if  he  did  not,  whether  the  spoiling  was  caused  by  his 
failure  to  do  so.    Romey  v.  Rock  County  Sugar  Co.  652 

Performance  or  breach.  See  Carriers,  4.  Damages,  2,  3.  Land- 
lord and  Tenant,  7.  Sales,  5.  Specific  Performance^ 
6.  A  finding  by  the  circuit  court  that  a  petitioner,  who  claimed  to 
be  entitled  to  payment  for  services  performed  by  him  under  con- 
tract as  general  manager  of  a  railroad  company  prior  to  the  ap- 
pointment of  a  receiver,  had  breached  his  contract  and  had  not 
performed  the  services  required  of  him,  is  held  to  be  sustained 
by  the  evidence.    First  Sav.  d  T,  Co.  v.  C.  d  8.  C.  R.  Co.  344 

Contributory  Negligence.    See  Automobiles,  1.    Master  and  Serv- 
ant, 1,  2,  5-7.    Railroads,  10-13.     Street  Railways,  1-3. 

Conversion.    See  Bills  and  Notes,  4. 

CORPORATIONS. 

Articles  of  incorporation:  Restricting  transfer  of  stock. 

1.  A  provision  in  articles  of  incorporation  that  if  any  of  the  original 

stockholders  wish  to  sell  their  stock  they  shall  first  offer  it  to 
the  board  of  directors  and  give  that  board  ten  days  in  which  to 
place  it  with  the  stockholders,  is  valid.  Casper  v.  Kalt-Zim- 
mers  Mfg.  Co.  517 

Bame:  Amendment:  Reformation:  Waiver. 

2.  Whether  a  corporation  be  organized  under  a  general  law  or  by 

special  act  its  charter  is  a  legislative  act  and  cannot  be  reformed 
or  amended  by  the  courts.  IJ)UL 

3.  Articles  of  incorporation  must  be  construed  like  other  legislative 

enactments,  and  the  testimony  of  the  framers  as  to  what  was  in^ 
tended  by  the  language  used  is  not  competent  Ihid. 
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4.  If  a  mistake  was  made  in  articles  of  incorporation,  so  that  they 

do  not  express  the  Intent  of  the  incorporators  or  stockholders, 
the  statutory  method  of  changing  or  amending  such  articles  is 
exclusive.  Ibid. 

5.  Waiver  of  a  charter  provision  may  validate  an  act  as  to  which  it 

was  waived;  but  no  waiver  can  he  effectual  to  annul  such  a  pro- 
vision or  render  it  inoperative  in  the  future.  Ibid, 

Capital  stock.  See  Contracts,  2.  Cobporations,  1.  Fraud,  7,  8. 
Taxation,  1. 

Dividends.    See  Taxation,  6-11. 

6.  Where  a  stockholder  claims  that  stock  dividends  had  been  de- 

clared but  never  received  by  her,  and  it  appears  that  the  corpora- 
tion transferred  the  stock  in  question  to  other  persons  more 
than  six  years  prior  to  the  commencement  of  her  action,  her 
right  to  recover  is  barred.  If  such  transfer  was  tortious  she 
might,  as  soon  as  the  wrong  was  committed,  have  brought  an 
action  for  conversion  or  an  action  to  compel  reconveyance  of  the 
stock  to  her;  and  in  such  a  case  when  the  statute  of  limitations 
has  run  upon  and  bars  the  legal  remedy  it  bars  also  the  equi- 
table remedy.     Casper  v.  Kalt-Zimmers  Mfg,  Co,  517 

Stockholders:  Who  are:  Directors. 

7.  One  who  holds  the  mere  legal  title  to  stock  in  a  corporation  is  a 

stockholder  within  the  meaning  of  sec.  1776,  Stats.,  and  may  be 
chosen  a  director.    Casper  v.  Kalt-Zimmers  Mfg.  Co.  517 

Meetings:  Notice:  Waiver.    See  Religious  Socisties. 

8.  Statutory  and  other  requirements  for  notice  of  meetings  of  the 

members  of  a  corporation  are  for  the  benefit  of  such  members 
and  may  be  waived  by  their  presence  and  acquiescence.  Lu- 
theran  T.  Cong.  v.  8t.  PauVs  Eng.  E.  L.  Cong.  56 

Officers  and  agents:  Oood  faith:  Secret  profits.    See  Conspiracy. 

9.  Where  an  officer  of  a  corporation  is  alleged  to  have  made  a  secret 

profit  in  a  purchase  of  land  for  it,  and  other  property  or  equities 
in  property  were  in  part  traded  for  such  land  or  figured  in  the 
transaction,  positive  testimony  of  such  officer  that  he  paid 
$35,000  for  the  land — which  was  the  price  paid  to  him  by  the  cor- 
poration— cannot  be  held  to  be  contradicted  by  the  mere  fact 
that  nine  years  after  the  purchase  he  was  unable  to  state  just 
how  $1,247.83  of  the  amount  was  paid.  Casper  v.  Kalt-Ztmmers 
Mfg.  Co.  517 

Foreign  corporations. 

10.  A  contract  made  in  this  state  with  a  foreign  corporation  to  pay 
for  a  course  of  instruction  in  a  correspondence  school  located  in 
another  state,  is  one  pertaining  to  interstate  commerce,  and  may 
be  enforced  although  the  foreign  corporation  is  not  licensed,  un- 
der sec.  1770&,  Stats.,  to  do  business  in  this  state.  International 
Textbook  Co.  v.  Mabbott,  423 

COSTS. 

The  awarding  of  costs  in  a  taxpayers'  action  to  restrain  the  pay- 
ment of  illegal  town  orders,  is  "a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  court.  Under  the  evidence  in  this  case, 
which  disclosed  many  irregularities  and  great  looseness  in  the 
administration  of  town  affairs,  there  was  no  abuse  of  discretion 
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in  awarding  costs  against  the  town  officers  and  other  defend- 
ants, but  not  against  the  town.    Menasha  W,  W.  Co.  v.  Winter, 

437 
Counterclaim.     See  Pleading,  2.     Sales,  4. 

COUNTIES. 

OtHcers:  Powers  and  duties:  Purchctse  of  lands:  Refusal  of  clerk  to  is- 
sue county  orders:  Conditions  precedent:  Approval  of  abstract 
by  district  attorney, 

1.  The  powers  of  county  officers  derived  from  the  legislature  cannot 

be  enlarged,  narrowed,  or  taken  away  by  action  of  the  county 
board,  except  as  the  legislature  has  authorized  such  enlargement 
or  limitation.    Reichert  v.  Milwaukee  County y  25 

2.  Thus,  although  the  county  board  is  given  power  to  contract  and 

to  authorize  and  require  the  making  and  delivery  of  county  or- 
ders, and  the  duty  of  the  county  clerk  in  signing  and  delivering 
such  orders  is  ministerial,  the  clerk  may  refuse  to  sign  and  de- 
liver an  order  not  legally  authorized.  Ibid, 

3.  Every  ministerial  officer  in  the  performance  of  purely  ministerial 

acts  is  required,  at  his  peril,  to  interpret  the  statute,  or  the  order 
made  in  pursuance  thereof,  imposing  a  duty  upon  him  and  call- 
ing for  action  on  his  part.  His  decision  if  erroneous  does  not 
exempt  him  from  liability  in  an  action,  but  if  correct  is  sufficient 
to  defeat  an  action  against  him.  Ibid, 

4.  A  resolution  of  a  county  board  accepting  an  offer  to  sell  land  di- 

rected delivery  of  a  county  order  for  the  purchase  price  upon  ap- 
proval by  the  district  attorney  of  an  abstract  of  title  and  tender 
of  an  approved  conveyance.  Consummation  of  the  purchase  hav- 
ing been  temporarily  enjoined  in  a  taxpayer's  action,  when  the 
vendors  tendered  an  approved  abstract  and  conveyance  the 
county  clerk  refused  to  issue  the  order.  About  five  months  later, 
after  discontinuance  of  the  injunction  suit,  the  county  board 
again  directed  issuance  of  a  county  order  as  provided  in  the 
previous  resolution.  The  vendors  again  prepared  a  conveyance 
and  an  abstract  brought  down  to  date,  but  with  only  the  former 
approval  of  the  district  attorney.  The  clerk,  who  knew  that  an- 
other taxpayer's  action  was  to  be  commenced,  again  refused  to 
issue  the  order.  The  second  taxpayer's  action  was  begun  on 
that  day  and  notice  of  lis  pendens  filed.  On  the  next  day  the  dis- 
trict attorney,  having  found  such  notice  on  file,  refused  to  ap- 
prove the  abstract.  Held,  that  the  second  refusal  of  the  clerk  to 
issue  the  order  was  proper  because  (1)  knowing  of  the  action  to 
be  brought,  he  had  a  right  to  take  a  reasonable  time  to  investi- 
gate and  obtain  advice  in  the  matter,  and  (2)  the  previous  ap- 
proval of  the  abstract,  given  five  months  before,  was  not  suffi- 
cient under  the  resolution  of  the  county  board.  Ibid. 

5.  Pendency  of  the  second  taxpayer's  suit  was  a  sufficient  ground  for 

the  refusal  of  the  district  attorney  to  approve  the  abstract.    Ibid. 

6.  The  vendors,  having  failed  to  procure  and  present  a  proper  ap- 

proval of  the  abstract  by  the  district  attorney  as  required  by  the 
resolution  of  the  county  board,  were  not  entitled  to  a  county  or- 
der at  that  time  and  the  county  was  therefore  not  then  in  default 
nor  was  it  liable  to  pay  interest  as  damages  when,  after  dismis- 
sal of  the  second  taxpayer's  action,  the  purchase  was  consum- 
mated and  county  orders  issued  for  the  purchase  price.         Ibid, 
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7.  Although  as  to  one  of  the  tracts  to  be  purchased  the  resolution  of 

the  county  board  (passed  in  June,  1907)  directed  that  upon  ap- 
proval of  the  abstract,  etc.,  a  county  order  be  delivered  for  a 
part  of  the  purchase  price  and  that  the  balance  be  paid  "on  or 
before  March  1,  1908,  with  interest  at  four  per  cent,"  payment 
of  such  balance  as  well  as  delivery  of  the  county  order  was  con- 
ditioned upon  approval  of  the  abstract,  and  such  approval  not 
having  been  obtained  prior  to  the  taxpayer's  action  the  county 
was  not  liable  for  interest.  Ihid. 

Contracts:  Liability  for  interest.    See  Counties,  7. 

8.  With  reference  to  liability  to  pay  interest  as  damages,  a  county  is 

not  upon  the  same  footing  as  an  individual  or  a  private  corpora- 
tion.   Reichert  v.  Milwaukee  County,  25 

CJouNTY  Assessor.    See  Taxation,  14. 
County  Board.    See  Counties,  1-7. 
County  Orders.    See  Counties,  2,  4-7. 
Coupons.    See  Interest. 

COURTS. 
Jurisdiction:  Equital)le  remedies:  Denial. 

1.  For  violation  of  a  remediable  right  the  person  injured  has  an  ab- 

solute constitutional  right  to  a  remedy  conformably  to  the  laws; 
and  a.  court  may  not  deprive  him  of  such  right  by  denying  an 
equitable  remedy  where  that  is  the  only  one  available  or  where 
such  denial  is  practically  a  denial  of  Justice.  Lutheran  T.  Cong, 
V,  8t.  PauVs  Eng.  E.  L.  Cong,  56 

2.  A  court  may  not  supersede  the  legal  and  equitable  rights  of  par- 

ties by  Judicial  notions  of  what  is  best  for  them  from  a  moral 
standpoint.  IMd, 

Supreme  court.    See  Appeal. 

Circuit  courts.    See  Certiorari.    Constitutional  Law,  10. 

Milwaukee  civil  court.  See  Automosileb,  2.  Constitutional  Law, 
20-22.    Replevin. 

Judges:  Disqualification.    See  Judges. 
8ams:  Salaries:  Income  tax.    See  Constitutional  Law,  4. 
Covenants.    See  Landlord  and  Tenant,  1,  3,  7. 
Criminal    Law    and    Practice.    See    Constitutional    Law,    16-18. 
Homicide.    Rape. 

DAMAGES. 

Chrounds  and  subjects  of  compensatory  damages.  See  Counties,  6-8. 
Landlord  and  Tenant,  2,  5.  Lisel  and  Slander,  2.  Municipal 
Corporations,  7.    Railroads,  8,  9. 

Same:  Mitigation,    See  Libel  and  Slander,  10,  11. 

Liquidated  damages.    See  Sales,  3. 

Exemplary  damages.    See  Libel  and  Slander,  5,  8. 

Measure  of  damages.  See  Municipal  Corporations,  6-8.  Landlord 
AND  Tenant,  2.  Libel  and  Slander,  4.  Municipal  Corpora- 
tions, 8. 

1.  In  replevin  the  measure  of  defendant's  damages  for  the  taking 
and  detention  of  the  chattel  seized  on  the  writ  is  the  reasonable 
value  of  its  use  for  the  time  it  is  detained,  not  interest  on  its 
value.    Pfeifer  v.  Layton  Park  Oil  d  Soap  Co,  1 
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2.  By  contract  defendant  gave  plaintiff  the  right  to  sell,  on  commis- 
sion, beet  pulp  from  its  factory  at  a  certain  price,  reserving  the 
privilege  of  supplying  its  Western  market,  but  directing  plaint- 
iff to  go  ahead  and  sell  all  the  pulp  he  could  and  mail  orders  di- 
rect to  the  factory,  the  same  to  be  filled  as  soon  as  the  factory 
started  up,  and  to  confirm  orders  until  instructed  to  the  con- 
trary. Plaintiff  accordingly  secured  and  confirmed  orders  for 
pulp  until  notified  to  desist,  but  defendant  was  unable  to  fill  a 
part  of  such  orders.  Held,  that  plaintiff  was  entitled  to  recover, 
SB  damages  for  such  failure,  his  commissions  on  pulp  not  deliv- 
ered and  the  amount  he  was  obliged  to  pay  his  customers  to  se- 
cure cancellation  of  their  orders.  Baringer  v.  Rock  County  Bu- 
ffer Co.  555 

Same:  Computation:  Changing  jury's  findings. 
8.  Where,  upon  the  other  facts  found  by  the  jury  in  an  action  for 
breach  of  a  contract  to  deliver  lumber,  the  total  amount  of  dam- 
ages was  simply  a  matter  of  mathematical  computation,  it  was 
proper  for  the  trial  court  to  make  such  computation  and  to  mod- 
ify, in  accordance  therewith,  the  gross  sum  found  by  the  jury. 
Wehster  Mfg.  Co.  v.  Montreal  River  L.  Co.  456 

Excessive  damages:  Option  to  take  smaller  sum.    See  Municipal  Cob- 

POBATIONS,  8. 

4.  An  award  of  |4,625  for  death  of  a  workingman  fifty-nine  years  old 
and  capable  of  earning  about  |400  per  year  being  deemed  clearly 
excessive,  although  the  question  was  not  raised  by  defendant, 
this  court,  under  sec.  2405m,  Stats.,  remands  the  cause  for  a  new 
trial  unless  plaintiff  elects  to  take  judgment  for  $3,000.  Oillett 
17.  Flanner-Steger  L.  d  L.  Co.  '  578 

*5.  An  award  of  $10,000  for  injuries  to  a  brakeman's  foot,  necessitat- 
ing amputation  of  the  leg  between  the  ankle  and  the  knee,  is 
held  not  so  large  that  this  court  should  reverse  the  judgment, 
under  sec.  2405m,  Stats.  1913,  on  the  ground  that  Justice  had 
miscarried,  where,  although  the  proper  motion  was  made  in  the 
trial  court,  the  question  waa  not  argued  upon  the  appeal.  Oraber 
V.  Duluth,  8.  8.  d  A.  R.  Co.  414 

Dkath.  See  Ejeotment,  2.  Homicide.  Insurance,  5-12.  Master 
AND  Servant,  3.  Municipal  Corporations,  4,  5.  Negligence,  3. 
Railroads,  10. 

Defaulter.    See  Officers,  5,  6. 

Delivery.  See  Carriers,  6.  Contracts,  1.  Instructions  to  Jury, 
9, 10. 

DsicuRRAGE.    See  Carriers,  18-20. 

Demurrer.    See  Pleading,  1.    Quo  Warranto. 

Directing  Verdict.    See  Railroads,  10. 

Directors.    See  Corporations,  7. 

Dirbgtort  Statutes.    See  Elections,  11. 

Discretion.    See  Costs.    Elections,  11. 

Dismissal  and  Nonsuit.    See  Appeal,  4.    Railroads,  9. 

Disqualification.    See  Judges. 

Dividends.    See  Corporations,  6.    Taxation,  6-11. 
Vol.  159  —  43 
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DIVORCE. 

Service  hy  publication*    See  Pbocess. 
Orounda. 

1.  In  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 

ment, wherein  defendant  counterclaimed  on  the  same  ground,  a 
finding  by  the  trial  court  that  neither  party  was  entitled  to  a  di- 
vorce on  that  ground  is  sustained.    Kopplin  v.  Kopplin,  55^ 
Interlocutory  judgment:  Remarriage  before  final  judgment:  Validity, 

2.  An  interlocutory  judgment  of  divorce  entered  pursuant  to  ch.  323, 

Laws  of  1909  (sec.  2360fc),  upon  which  final  judgment  could  not 
be  entered  before  the  expiration  of  one  year  from  its  date,  was 
not  so  affected  by  the  subsequent  enactment  of  ch.  239,  Laws  of 
1911,  that  it  thereby  became  a  final  decree;  it  being  plainly  the 
legislative  intent  that  interlocutory  judgments  entered  pursuant 
to  the  statute  of  1909  must  proceed  to  completion  by  final  judg- 
ment under  that  statute.  [Whether  the  legislature  could  make 
final  a  decree  which  was  theretofore  interlocutory  only,  is  not 
decided.]     Dallmann  v.  Dallmann,  480 

3.  Nor  was  the  restriction  on  remarriage  contained  in  the  act  of  1909 

(whereby  it  was  made  unlawful  for  any  party  to  the  action  to 
marry  again  until  the  final  judgment  was  entered)  repealed  or 
abrogated  by  the  act  of  1911,  which  forbade  such  remarriage  un- 
til the  end  of  one  year  from  the  final  judgment.  Ibid. 

4.  When,  therefore,  a  party  to  an  action  in  which  the  interlocutory 

judgment  of  divorce  was  entered  before  the  enactment  of  the 
statute  of  1911,  married  again  before  entry  of  the  final  judgment, 
such  marriage  was  unlawful  and  might  be  annulled  under 
sub.  (3),  sec.  2351,  Stats.  Ibid, 

Docks.     See  Taxation,  4,  5. 

DOWER. 
See  Husband  and  Wife,  2,  6,  7. 

1.  Under  sec.  2160,  Stats.,  providing  that  "any  woman  residing  out 

of  this  state  shall  be  entitled  to  dower  only  of  lands  of  her  hus- 
band, being  in  this  state,  of  which  he  died  seised,"  the  words  ''re- 
siding out  of  this  state"  refer,  not  to  the  time  of  the  husband's 
death,  but  to  the  time  of  the  conveyance  of  the  land  by  him  with- 
out her  signature.  Bennett  v.  Harms,  51  Wis.  251,  overruled. 
Ekegren  v.  Marcotte,  539 

2.  Even  though  the  husband  is  a  resident  of  Wisconsin  the  wife  may 

be  "residing  out  of  this  state,"  under  said  statute.  Ibid, 

Due  Process  of  Law.     See  Officers,  2. 
Duress.     See  Bills  and  Notes,  2. 

EJECTMENT. 
Who  may  maintain. 

1.  One  in  peaceable  possession  of  land  under  a  claim  of  ownership, 

even  if  in  fact  he  has  no  title,  may  maintain  ejectment  against 
a  mere  trespasser  who  intrudes  upon  such  possession.  Klooz  v. 
Hood,  301 

Abatement  of  action:  Death  of  defendant:  Real  parties  in  interest 

2.  An  action  of  ejectment  abates  on  the  death  of  the  sole -defendant 

and  occupant  of  the  premises,  and  cannot  be  revived  against  his 
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heirs  or  personal  representatives  claiming  only  as  such.  Illinaia 
Steel  Co.  V.  Rogalh  214 

3.  Where  a  defendant  In  ejectment  transfers  his  interest  and  the 
possession  of  the  land,  he  becomes  a  mere  nominal  party  and  the 
transferees  become  the  real  parties  in  interest,  liable  to  be  made 
defendants  at  any  time  under  sec.  2801,  Stats.;  and  the  right  to 
have  such  real  parties  in  interest  made  defendants  is  not  im- 
paired by  death  of  the  nominal  party.  Ibid. 
Election  of  Remedies.     See  Husband  and  Wife,  7.    Railroads.  20. 

ELECTIONS. 

Returns  and  canvass:  Time  for  completion:  Recount  proceedings, 

1.  Under  sec.  1,  art.  XIII,  of  the  state  constitution,  the  political  year 

of  the  state  commences  on  the  first  Monday  of  January  of  such 
year  and  all  constitutional  officers  elected  at  the  November  elec- 
tion in  any  year  are  required  to  be  circumstanced  to  take  up  their 
respective  offices  at  such  time.  State  ex  rel.  Rusting  v.  Board 
of  State  Canvassers,  216 

2.  The  legislative  plan  for  accomplishing  the  requirement  mentioned 

in  the  last  foregoing  paragraph,  as  embodied  in  ch.  5,  Stats.,  un- 
disturbed by  ch.  328,  Laws  of  1911,  inserted  in  said  chapter  at 
sec.  86,  does  not  admit  of  any  change  which  would,  or  might 
probably  prevent  such  accomplishment.  Ihid, 

3.  Such  legislative  plan  contemplates  a  fixed  limit  of  time  for  a 

county  clerk  to  complete  the  canvass  of  election  district  returns, 
to  decide  upon  the  result,  to  issue  certificates  of  election  to 
county  officers  found  elected,  and  to  make  returns  of  the  result 
of  the  election  as  to  state  officers  to  the  secretary  of  state.     Ihid. 

4.  The  statute  requires  the  entire  result  of  the  county  canvass  to  be 

covered  by  a  single  decision  and  the  result,  as  to  the  state  of- 
ficers, to  be  included  in  a  single  return.  Ibid. 

5.  The  duty  of  the  county  canvassing  board,  independently  of  the 

law  of  1911,  is  purely  ministerial;  it  is  required  to  obtain  posses- 
sion of  the  district  returns  within  the  time  specified;  it  may 
have  a  remedy  by  mandamus  to  enable  it  to  do  so,  if  necessary, 
and  may  be  compelled  by  mandamus,  If  necessary,  to  complete 
its  work  within  the  required  time.  Ibid. 

6.  The  statute  requires  the  secretary  of  state  and  state  canvassing 

board  to  obtain  possession  of  the  county  results  by  the  time  fixed 
by  statute  for  commencement  of  continuous  work  of  making  the 
state  canvass,  to  complete  it,  file  the  decision  and  issue  certifi- 
cates of  election  in  the  time  limited  by  statute.  Ibid. 

7.  Sec.  86,  Stats.  1913,  cannot  be  restrained  so  as  to  affect  some  of- 

ficers and  not  others;  it  Includes  all  so  plainly  as  to  preclude  any 
different  meaning  being  adopted  by  construction.  Ibid* 

8.  Sec.  86,  Stats.  1913,  cannot  be  given  such  effect  as  to  prevent  mak- 

ing the  county  canvasses  and  state  canvass  within  the  time  re- 
quired by  law,  as  that  would  be  liable  to  prevent  newly  elected 
officers  from  taking  their  respective  offices  on  the  first  Monday 
of  the  political  year.  Ibid. 

9.  If  the  legislative  purpose  was  as  indicated  in  sec.  86  in  its  letter 

so  far  as  it,  if  executed,  would  prevent  a  county  canvass  and  the 
state  canvass  from  being  completed  within  the  time  fixed  by  stat- 
ute, it  is  unconstitutional.  Ibid. 
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10.  If  the  legislature  did  not  Intend  the  law  of  1911  to  he  restrained 

so  as  not  to  impair  the  efficiency  of  the  existing  law,  the  purpose 
is  too  much  involved  in  obscurity  to  be  discoverable  with  the 
reasonable  degree  of  certainty  essential  to  effect  being  given 
thereto.  Ihid, 

11.  The  statute  requiring  the  state  canvassing  board  to  complete  its 

work  within  a  specified  time  is  directory,  to  the  extent  that  it 
may  continue  to  a  finality  after  expiration  of  the  time,  but  it  has 
no  discretion  to  delay  by  adjournments  or  for  anything  but  pro- 
ceedings to  compel  transmission  of  the  county  returns,  and,  in 
case  of  delays  otherwise,  it  may  be  coerced  by  the  mandamus 
remedy.  Ihid, 

12.  Under  sec.  94e,  Stats.  1913,  the  state  board  of  canvassers  must 

make  its  decision  from  the  county  returns  mentioned  in  sub.  U 
sec.  87,  and  from  such  returns  only.  The  statute  contemplates 
but  one  return  and  that  to  be  an  entirety.  lUd. 

Elevators.     See  Master  and  Servai«t,  1. 

Embargo.     See  Carriers,  6-8,  19,  20. 

Eminent  Domain.    See  Municipal  Corporations,  1.    Railroads,  6-9. 

Employers'  Liability  Acts.    See  Workmen's  Compensation  Act. 

Employers'  Lxa.bility  Insurance.    See  Insurance,  11,  12. 

Equal  Protection  of  the  Laws.    See  Constitutional  Law,  19-22. 

Equity. 

Jurisdiction.    See   Courts.    Reformation   of   Instruments.    Sp»- 
ciFic  Performance. 

Adequate  remedy  at  law.     See  Action,  1-4. 

Laches.    See  Mortgages,  5-7.    Towns,  8. 
Escrow.    See  Contracts,  1,  2. 
Estates  of  Decedents.     See  Homestead.     Wills. 

ESTOPPEL. 
Orounds.    See  Insurance,  9,  11.    Release.    Towns,  7. 

1.  The  law  will  not  permit  a  person  capable  of  understanding  a  con- 

tract to  sign  it,  retain  it,  and  afterwards  avoid  it  upon  the  pre- 
text that  it  was  not  understood.    McMiUen  v.  Strange,  271 
Matters  precluded, 

2.  The  doctrine  of  estoppel  cannot  be  successfully  invoked  to  sustain 

acts  of  a  town  which  are  clearly  nltra  vires.  McOowan  v.  Paul, 
141  Wis.  388,  followed.    Menasha  W,  W.  Co.  v.  Winter,  437 

Pleading:  Waiver. 

3.  An  estoppel  relied  upon  by  plaintiff  as  the  very  groundwork  of  de- 

fendant's liability  should  be  pleaded  in  the  complaint,  and  if  not 
so  pleaded  should  be  deemed  to  have  been  waived,  at  least  where 
it  would  work  -hardship  in  that  it  would  enrich  plaintiff  largely 
on  account  of  acts  of  defendant  which  were  but  slightly,  if  at  alU 
prejudicial  to  plaintiff.  J.  S.  Stearns  L.  Co.  v.  Travelers  Ins, 
Co.  627 

4.  Plaintiff's  failure  to  plead  estoppel  in  this  case  was  not  waived  by 

defendant  by  failing  to  object  to  evidence  under  the  complaint^ 
substantially  all  facts  alleged  in  the  complaint  being  admitted* 
so  that  no  evidence  was  necessary  to  prove  them.  Ihid^ 
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EVIDENCE. 

Presumptions.  See  Cabbiers,  12,  17.  Comprokise  and  Sitttlemknt, 
2.  Husband  and  Wife,  10, 12, 15.  Insurance,  12.  Moetoaoes,  3. 
Workmen's  Compensation  Act,  9. 

Burden  of  proof.  See  Assault  and  Battery,  2.  Carriers,  15.  Hus- 
band AND  Wife,  2. 

Relevancy,  materiality,  and  competency.  See  Libel  and  Slander,  8. 
Towns,  1. 

Admissions.    See  Trial,  10. 

Documentary  evidence.    See  Officers,  4.      Towns,  1,  3. 

1.  A  photograph  of  a  sidewalk  at  the  place  where  plaintiff  was  in- 

jured which,  although  it  showed  that  there  was  a  narrow  piece 
out  of  the  side  of  one  of  the  hoards,  seemed  to  show  that  the  space 
was  too  narrow  to  admit  a  human  foot,  is  held  not  to  be  conclusive 
of  the  latter  fact,  although  the  plaintiff  had  the  photograph  taken, 
offered  it  In  evidence,  and  vouched  for  its  accuracy,  where  she 
also  testified  that  her  foot  went  through  such  hole  and  another 
witness  testified  that  he  examined  the  walk  a  few  minutes  after 
the  accident  and  that  the  hole  was  there  and  was  large  enough 
to  admit  the  plaintiffs  foot    Steinke  v.  Oshkosh,  124 

2.  Maps  and  diagrams  are  frequently  received  in  evidence  with  very 

slight  proof  of  accuracy  or  authenticity  when  they  constitute 
merely  a  picture  or  a  summing  up  of  evidence  otherwise  legiti- 
mately in  a  case;  but  when  they  are  offered  to  establish  an  inde- 
pendent relevant  fact— in  this  case  the  existence  of  a  railroad 
right  of  way  near  certain  land — they  must  be  certified  or  veri- 
fied or  otherwise  made  competent  under  the  same  rules  as  apply 
to  other  documentary  evidence.    Oovier  v.  Brechler,  157 

Parol  evidence  affecting  writings.  See  Husbaxd  and  Wife,  8.  Spe- 
cific Performance,  1,  2. 

3.  Where  a  second-hand  automobile  was  sold  and  delivered  under  a 

written  contract,  plain  and  unambiguous  in  its  terms  and  con- 
taining a  statement  that  there  were  no  verbak  understandings, 
promises,  or  agreements  except  those  specified  therein,  parol  evi- 
dence of  representations  as  to  the  age  and  condition  of  the  car, 
alleged  to  have  been  made  by  the  vendors  in  negotiating  the 
sale,  was  not  admissible  to  vary  the  contract.    Jones  v.  Keefe. 

584 

Opinion  evidence.    See  Wills,  2. 

Weight  and  sufficiency.  See  Assault  and  Battery,  1.  Automobiles. 
Bills  and  Notes,  1.  Carriers,  12,  13,  21,  22.  Compromise  and 
Settlement,  3.  Contracts,  5.  Corporations,  9.  Divorce,  1. 
Evidence,  1.  Fraud,  8.  Fraudulent  Conveyances.  Husband 
AND  Wife,  15.  Insurance,  1.  Master  and  Servant,  2,  3.  Mu- 
nicipal Corporations,  4.  Negligence,  3,  4,  8,  13.  Officers,  4, 
5.  Railroads,  8,  9.  Rape,  3,  6.  Reformation  of  Instruments. 
Sales,  5.  Seduction,  1.  Specific  Perforaiance,  2,  4.  Street 
Railways,  1.  Trial,  13.  Wills,  1,  3.  Workmen'^  Compensa- 
tion Act,  3,  5,  8. 

Exceptions.    See  Appeal,  1-4.    Assault  and  Battery,  2. 

Excessive  Damages.    See  Damages,  4,  5.     Municipal  Corporations,  8. 

Executors  and  Administrators.    See  Homestead. 

Exemplary  Damages.    See  Libel  and  Slander,  5,  8. 
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Expert  Testimony.    See  Wills,  2. 

False  Repbesentations.  See  Fraud,  1-5.  Instructions  to  Jury, 
3-7.    Insurance,  1-3. 

Fellow-Servant.    See  Insurance,  11,  12.    Railroads,  21. 

Fines.    See  CJonstitutional  Law,  3. 

Fire  Insurance.    See  Insurance,  1-4. 

Fires.     See  Negligence,  8-12. 

Fish  and  Game.    See  Constitutional  Law,  3. 

Foreclosure.    See  Mortgages. 

Foreign  Corporations.    See  Corporations,  10. 

Foreign  Laws.    See  Carriers,  1-3. 

Forfeitures.    See  Insurance,  5-9. 

FRAUD. 

See  Bills  and  Notes,  4.  Corporations,  9.  Fraudulent  Conveyances. 
Husband  and  Wife,  1-3,  10,  12.  Instructions  to  Jury,  3-7.  In- 
surance, 1-3. 

Sale  of  note:  Fraudulent  intent:  Evidence:  Instructions. 

1.  In  a  tort  action  based  upon  false  representations  in  the  sale  of 

property  plaintiff  need  not  show  that  the  representations  were 
made  with  fraudulent  Intent.    First  Nat.  Bank  v.  Hackett,     113 

2.  Evidence  in  such  case  that  defendant  in  good  faith  believed  that 

the  representations  made  were  true  is  immaterial;  but  where 
plaintiff  had  introduced  evidence  on  that  question  he  cannot 
complain  that  defendant  was  allowed  to  rebut  it.  Ibid. 

3.  Although  in  such  case  it  was  immaterial  whether  the  represen- 

tations were  made  in  bad  faith  or  not»  yet,  the  action  being  based 
on  fraud,  it  was  prejudicial  error  to  instruct  the  Jury  that  there 
was  no  claim  and  no  evidence  of  fraud  or  bad  faith  on  the  part 
of  the  defendant.  Ihid. 

4.  It  was  prejudicial  error  also  to  charge  in  such  case  that  defend- 

ant denied  that  the  alleged  representations  were  made,  where  in 
fact  defendant  did  not  deny  that  any  of  the  representations  were 
made,  except  in  a  qualified  way,  and  himself  testified  to  making 
one  of  them.  Ibid. 

5.  In  a  tort  action  based  upon  false  representations  as  to  the  securi- 

ties accompanying  a  note  sold  by  defendant  to  plaintiff,  it  was 
immaterial  whether  or  not  the  note  would  have  been  fully  se- 
cured if  plaintiff  had  subsequently  agreed  to  an  arrangement  by 
which  other  securities  were  to  be  substituted,  and  no  question 
upon  that  subject  should  have  been  included  in  the  special  ver- 
dict. Plaintiff  had  the  right  to  stand  upon  the  cause  of  action 
for  fraud  and  was  not  bound  to  agree  to  the  substitution  of  some 
other  cause  of  action.  Ibid. 

6.  So,  also,  it  was  immaterial  and  no  question  should  have  been  sub- 

mitted to  the  Jury  as  to  whether  plaintiff  could  at  one  time  have 
sold  the  note  for  twenty-five  cents  on  the  dollar.  Ibid. 

Sale  of  corporate  stock:  Confidential  relations. 

7.  The  fact  that  one  stockholder  in  a  corporation,  in  negotiating  for 

the  purchase  of  the  shares  of  another  stockholder  toward  whom 
he  sustained  confidential  relations,  made  strong  representations 
relative  to  the  lack  of  integrity  and  the  extravagance  of  the  per- 
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sons  in  control  of  the  corporation  and  the  ruinous  results  which 
were  likely  to  follow  from  a  continuance  of  their  management, 
does  not  justify  a  finding  of  fraud  in  the  purchase,  where  he 
acted  in  good  faith  and  honestly  and  fully  believed  what  he  said 
was  true,  even  though  he  had  exaggerated  ideas  as  to  the  im- 
pending danger.  McMillen  v.  Strange,  271 
8.  The  evidence  in  this  case  is  held  not  to  sustain  findings  of  the  trial 
court  to  the  effect  that  defendant  took  advantage  of  confidential 
relations  existing  between  himself  and  plaintiff  and  by  overper- 
suasion  and  overreaching  Induced  her  to  sell  certain  corporate 
stock  to  him ;  but,  on  the  contrary,  to  show  that  in  such  purchase 
defendant  dealt  fairly  and  honestly  with  plaintiff  and  was  guilty 
of  no  overreaching,  unfair,  or  unconscionable  conduct.         Ihid. 

FRAUDULENT  CONVEYANCES. 

A  finding  that  a  conveyance  of  land  by  husband  to  wife  was  made 
in  fraud  of  creditors  is  held  to  be  sustained  by  the  evidence. 
Bloede  V.  Lutz,  *  89 

F'baudulent  Representations.  See  Fraud,  1-5.  Instructions^  to 
Jury,  3-7.     Insurance,  1-3. 

Freedom  of  Speech.    See  Constitutional  Law,  16. 

Good  Faith.     See  Fraud,  2,  3,  7. 

Good  Will.     See  Partnership,  1. 

GUARANTY. 

Consideration:  Infanfs  contract:  Disaffirniance:  Liability  of  guaran- 
tor: Acceptance:  Extension  of  time:  Noiice  of  default:  Release. 

1.  A  written  contract  of  guaranty  stating  that  it  is  "for  value  re- 

ceived," and  clearly  made  for  the  benefit  of  the  principal  con- 
tractor, is  supported  by  a  legal  consideration.  International 
Textbook  Co.  v.  Mabbott,  423 

2.  The  rule  that  the  liability  of  the  principal  debtor  measures  and 

limits  the  liability  of  the  guarantor,  does  not  obtain  where  the 
principal  is  an  infant  or  otherwise  incapacitated  to  contract  and 
the  guarantor  knows  thereof.  Ibid. 

3.  Thus,  although  an  infant  disaffirmed  his  contract  to  pay  in  instal- 

ments the  price  of  a  scholarship  in  a  correspondence  school,  one 
who  absolutely  guaranteed  the  payment  of  such  price  in  accord- 
ance with  the  terms  of  the  contract  is  liable  on  such  guaranty; 
and  his  liability  is  not  limited  to  the  amount  due  at  the  time  of 
disaffirmance  by  the  infant.  Ibid, 

4.  Where  in  such  case  the  guarantor  was  not  induced  to  sign  the 

guaranty  by  any  active  misrepresentation,  and  immediately  be- 
low his  signature  was  a  printed  statement  showing  a  plain  in- 
tent that  he  was  to  assume  an  absolute  obligation  for  a  minor, 
mere  ignorance  of  the  contents  of  the  writing  or  of  the  fact  that 
the  principal  contractor  was  a  minor  would  not  relieve  the  guar- 
antor from  his  obligation.  Ibid. 

5.  A  guarantor  may  by  a  stipulation  in  the  contract  waive  notice  of 

the  acceptance  of  his  guaranty.  Ibid, 

6.  Where  the  contract  of  guaranty  is  an  absolute  and  direct  promise 

to  pay  if  the  principal  debtor  does  not,  so  that  upon  acceptance 
the  agreement  is  complete,  the  guarantor  is  not  entitled  to  no- 
tice of  acceptance.  Ibid. 
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7.  Nor  under  such  a  contract  need  the  guarantor  be  notified  of  a  de- 

fault by  the  principal  debtor.  ^  Ihid. 

8.  Mere  Indulgence  to  the  principal  debtor  by  a  collector  who  had  ne 

authority  to  extend  the  time  for  payment,  is  not  such  an  exten- 
sion as  would  release  a  guarantor.  Ihid, 

Assignment  of  guaranty  hond:  Limitation  of  actions:  Discharge  of 
sureties. 

9.  A  bond  guaranteeing  repayment  by  an  employee  of  advances  made 

to  him  by  his  employer  cannot  be  assigned  generally  so  far  as 
future  defaults  of  the  employee  are  concerned,  but  a  cause  of  ac- 
tion which  has  already  arisen  in  favor  of  the  employer,  and  the 
liability  of  the  guarantors  on  the  bond  so  far  as  it  protects  that 
cause  of  action,  are  assignable.    John  A.  Tolman  d  Co.  v.  Smith, 

361 

10.  Where  a  guaranty  bond  under  seal  provides  that  the  sureties  will 
themselves  pay  any  amount  which  may  become  due  from  an  em- 
ployee to  his  employer  under  the  contract  of  employment,  the 
sureties  are  not  discharged  of  liability  on  such  independent  prom- 
ise by  the  mere  fact  that  an  action  against  the  employee  on  the 
original  debt  is  barred  by  the  statute  of  limitations.  [Whether 
a  surety  who  makes  simply  a  collateral  agreement  of  guaranty 
would  be  discharged  in  such  case,  not  determined.]  IMd. 

Heirship.    See  Adverse  Possession. 

HIGHWAYS. 
See  Officers,  1. 

1.  No  formal  return  of  service  of  the  notice  of  a  meeting  of  the  town 

supervisors  to  decide  upon  an  application  for  laying  out  a  high- 
way being  required,  where  there  is  proof  by  affidavit  that  the  af- 
fiant "personally  served"  the  notice  upon  the  occupants  of  the 
land  affected,  and  the  order  thereafter  made  laying  out  the  high- 
way recites  that  the  supervisors  were  first  satisfied  by  due  proof 
that  the  required  notice  had  been  duly  given,  due  service  is, 
under  sees.  1268,  1298,  Stats.,  sufficiently  proved,  and  in  order  to 
impeach  the  record  failure  of  service  must  affirmatively  appear. 
State  ex  rel.  Maughan  v.  Boernert  201 

2.  Under  sub.  2,  sec.  1291,  Stats.,  approval  of  the  award  of  damages 

and  acceptance  of  the  highway  by  the  electors  of  the  town  is  not 
necessary,  although  the  award,  exceeds  $500,  unless  it  also  ex- 
ceeds one  tenth  of  one  per  cent,  on  the  taxable  property  of  the 
town.  IJ)id. 

8.  Sees.  1236-1237a,  Stats.,  provide  for  appraisement  of  such  damages 
only  as  are  caused  by  the  acts  of  the  superintendent  of  highways 
or  persons  under  his  direction  who  enter  upon  lands  adjoining  to 
or  near  a  highway  under  the  authority  of  said  sections  for  the 
purposes  therein  mentioned,  but  not  of  the  damages  caused  by 
any  wrongful  acts  in  the  improvement  of  the  highway — such  as 
diverting  the  course  of  a  creek  within  the  limits  of  the  high- 
way— without  entry  upon  any  adjoining  land.  Smith  v.  Ona- 
laska,  290 

HOMESTEAD. 

The  mere  fact  that  it  is  necessary  to  sell  the  homestead  of  a  tes- 
tator In  order  to  divide  it  between  his  children  to  whom  he  de- 
vised it  and  who  were,  under  sec.  2280,  Stats.,  entitled  to  "take 
the  same  free  of  all  judgments  and  claims  against  the  testator 
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or  his  estate/'  does  not  render  the  proceeds  of  such  sale  subject 
to  the  payment  of  the  general  del)ts  of  the  estate.  Foote  v. 
Foote,  179 

HOMICIDE. 
Set-guns:  Degree  of  offense. 

1.  Where  all  the  elements  necessary  to  constitute  the  offense  of  set- 

ting a  gun  under  sec.  4394,  Stats.,  existed,  and  the  death  of  a  per- 
son was  caused  by  the  discharge  of  such  gun,  the  homicide  can- 
not be  deemed  justifiable  or  excusable  but  is  at  least  manslaugh- 
ter in  the  second  degree;  and  the  killing  of  a  person  by  means  of 
a  set-gun  may  be  a  higher  crime,  depending  on  the  intent  of  the 
person  setting  it  or  other  facts  characterizing  the  act.  Schmidt 
V.  State,  15 

2.  Setting  a  gun  to  frighten  boys  who  were  likely  to  enter  the  prem- 

ises for  the  purpose  of  stealing  apples  is  within  the  terms  of  sec. 
4394,  Stats.,  which  makes  It  an  offense  to  set  a  gun  "for  the  pur- 
pose of  killing  game  Of  any  kind  ...  or  for  any  other  purpose." 

3.  Where,  upon  the  undisputed  evidence,  the  defendant  was  at  lesBt 

guilty  of  manslaughter  in  the  second  degree  under  sec.  4394, 
Stats.,  there  was  no  error  in  excluding  from  the  Jury's  consider- 
ation any  crime  of  less  degree;  nor,  there  being  evidence  tend- 
ing to  show  that  the  offense  was  of  higher  degree,  was  it  error 
to  charge  that  defendant  was  guilty  of  some  crime  and  that  It 
was  for  the  Jury  to  determine  of  which  crime  he  was  guilty. 

ma. 

4.  In  such  a  case  it  was  not  error  to  charge:  "The  Jury  have  the 

power,  if  they  see  fit,  to  acquit  the  defendant  of  all  crime,  but  in 
case  you  should  do  so  you  would  disregard  the  undisputed  facts 
and  the  law  applicable  to  this  case."  Itid. 

5.  Defendant  having  set  a  gun  In  his  orchard  in  such  a  way  that  its 

contents  would  probably  be  discharged  against  any  person  com- 
ing in  contact  with  a  wire  attached  to  the  trigger  and  extended 
for  some  distance  near  the  ground,  and  there  being  evidence  of 
malice,  deliberation,  depravity  of  mind  evincing  disregard  for 
human  life,  and  Intent  to  injure  whoever  might  enter  the  orchard 
for  the  purpose  of  stealing  apples,  a  conviction  of  murder  in  the 
second  degree  under  sec.  4339,  Stats.,  is  sustained.  IhiA. 

HUSBAND  AND  WIFE. 
Antenvptial  contracts:  Property  rights. 

1.  The  fact  that  there  were  mutual  promises  of  marriage  preceding 

an  antenuptial  agreement  as  to  property  matters  does  not  con- 
stitute a  badge  of  fraud;  much  less  is  it,  in  itself,  a  ground  for 
declaring  the  contract  void  as  against  public  policy.  Bil)€h 
hausen  v.  Bihelhattsen,  365 

2.  An  antenuptial  agreement  whereby  dower  and  other  rights  are  re- 

leased by  the  prospective  wife  must  be  free  from  fraud  or  im- 
position and  will  be  regarded  with  rigid  scrutiny,  but  the  bur- 
den of  proof  is  upon  the  party  alleging  fraud  and  it  must  be 
established  by  clear  and  satisfactory  evidence.  Itid. 

3.  Facts  which  might  establish  fraud  in  an  antenuptial  agreement 

between  a  young  and  inexperienced  woman  and  a  man  of  superior 
business  acumen  may  be  given  much  less  weight  where  the  par- 
ties were  advanced  in  years,  had  been  married  before,  and  the 
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second  marriage  was  largely  a  business  arrangement  to  secure 
a  home.  IMd. 

4.  If  the  minds  of  the  parties  met  as  to  such  agreement  and  they 

executed  it  understandingly,  the  mere  fact  that  it  was  not  as 
fair  as  it  would  seem  to  the  court  it -ought  to  have  been  gives  no 
warrant  for  disturbing  it.  Ihid, 

5.  The  right  to  make  an  antenuptial  agreement  settling  property 

matters  by  treaty  existed  before  the  statute  (sees.  2167-2171, 
Stats.)  and  was  not  taken  away  thereby.  Such  an  agreement 
should  not  be  confused  with  the  legal  jointure  provided  for  in 
sec.  2167.  Ibid. 

6.  Sec.  2169,  Stats.,  providing  for  the  barring  of  dower  by  "any  pe- 

cuniary provision  which  shall  be  made  for  the  benefit  of  an  in- 
tended wife,"  does  not  make  it  essential  to  the  validity  of  an 
antenuptial  contract  that  there  be  an  adequate  provision  for  sup- 
port of  the  wife  after  the  husband's  death.  Anything  of  value 
given  as  a  provision  satisfies  the  technical  requirement.      Ibid. 

7.  An  antenuptial  agreement,  executed  by  the  Intended  wife  only,  by 

which,  for  a  sufficient  consideration  paid  or  to  be  paid,  she  re- 
leases all  future  claims  upon  her  intended  husband's  property  or 
estate,  including  dower  right,  is  not  subject  to  an  election  by  her 
not  to  be  bound  thereby.  Sec.  2170,  Stats.,  contemplates  a  con- 
veyance made  by  the  intended  husband  and  not  assented  to  by 
the  intended  wife,  and  is  therefore  inapplicable;  as  are  also 
sec.  2172  and  sub.  2,  sec.  2172a,  fixing  the  time  for  election.    Ibid. 

S.  In  such  an  agreement  the  mention  of  the  consideration  and  the 
formal  acknowledgment  of  receipt  thereof  are  mere  recitals,  not 
contractual  in  character,  which  may  be  explained  or  varied,  but 
not  so  as  to  vary  or  defeat  the  instrument  for  the  purpose  for 
which  it  was  given.  Ibid. 

9.  Even  if  the  pecuniary  consideration  named  in  such  an  agreement 
was  not  actually  paid  at  the  time  the  agreement  was  made  or 
thereafter  during  the  lifetime  of  the  husband,  that  fact  does  not, 
in  itself,  render  the  agreement  void  or  affect  It  in  any  way  as  a 
surrender  of  marital  rights  in  his  property.  The  instrument, 
under  such  circumstances,  will  be  construed  as  containing  an 
implied  promise  to  pay,  which  may  be  enforced.  Ibid. 

10.  Although  in  such  case  the  widow  might  be  precluded,   under 

sec.  4069,  Stats.,  from  testifying  as  to  the  facts  respecting  pay- 
ment of  the  consideration,  no  presumption  of  fraud  should  on 
that  account  be  indulged  in  to  avoid  the  agreement;  but,  in  the 
absence  of  evidence  to  the  contrary,  the  presumption  should  be 
that  there  was  some  understanding  in  respect  to  the  matter  con- 
sistent with  the  recital,  as  that  the  money  to  be  paid  was  re- 
tained by  the  deceased  for  the  wife  at  her  request  and  as  her 
trustee,  possession  by  her  to  wait  upon  some  future  event  which 
could  not  be  postponed  later  than  the  poat-mortem  distribution 
of  his  estate.  Ibid. 

11.  In  any  event  the  rights  of  the  widow  in  such  a  case  become  fixed 

at  the  time  of  the  husband's  death.  Ibid, 

12.  Although  marriage  itself  is,  under  some  circumstances,  a  sufficient 

consideration  for  a  release  by  the  intended  wife  of  marital  rights 
in  the  future  husband's  property,  an  efficient  presumption  of 
fraud  may  arise  from  a  grossly  inadequate  or  manifestly  unfair 
pecuniary  consideration  for  such  release.  Ibid, 
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13.  Circumstances  bearing  upon  the  question  whether  the  pecuniary 

consideration  for  such  a  release  is  so' grossly  unfair  as  to  give 
rise  to  a  presumption  of  fraud  include  the  age  of  the  parties, 
their  position  In  life,  the  reasonable  expectations  of  a  pecuniary 
nature  surrendered,  based  not  only  on  present  possessions  but 
also  on  the  ability  of  the  intended  husband  to  acquire  property, 
the  needs  of  the  intended  wife,  and  the  extent  to  which  com- 
panionEhip  and  home  life  were  the  real  inducement  to  the  mar- 
riage without  thought  of  property  advantages.  IMd. 

14.  Subsequent  conduct  of  the  husband  may  also  be  considered, — such 

as,  in  this  case,  the  making  of  generous  provision  for  the  widow 
in  his  will  by  way  of  annuity  and  otherwise.  Ibid. 

15.  Testimony  of  one  who  signed  an  antenuptial  agreement  releasing 

her  marit£ll  rights  in  the  property  of  her  Intended  husband,  that 
when  she  signed  the  instrument  she  did  not  know  what  was  in 
it,  is  of  little  weight  In  face  of  the  presumption  to  the  contrary, 
an  entire  absence  of  proof  that  any  artifice  was  used  to  prevent 
her  knowing  the  contents  and  clear  testimony  that  the  paper 
was  explained  to  her  before  she  signed,  and  the  fact  that  she 
made  no  complaint  about  it  until  after  her  husband's  death  some 
eleven  years  later.  Ihid. 

16.  The  fact  that  an  antenuptial  agreement,  whereby  the  intended 

wife  released  marital  rights  in  the  property  of  the  intended  hus- 
band, in  terms  precluded  her  from  making  any  claim  upon  his 
estate  in  the  event  of  a  separation  after  marriage,  as  well  as  in 
case  of  his  death,  did  not  render  the  release  void  as  against  pub- 
lic policy.  [Whether  the  agreement  would  be  binding  on  the 
wife  in  case  of  a  separation,  not  decided.]  IJ)id. 

17.  The  right  to  make  antenuptial  agreements  settling  property  mat- 

ters in  advance,  while  it  should  be  carefully  guarded  against 
abuse,  is  a  valuable  personal  right  which  should  not  be  inter- 
fered with  or  regulated  destructively,  nor  its  exercise  looked 
upon  with  disfavor.  Ihid, 

Conveyances,    See  Fraudulent  Conveyances. 

IlfPEACHMBNT  OF  OFFICIAL  DoCUMENTfi.      See  TOWNS,  3. 

Implied  Covenants.     See  Landlord  and  Tenant,  3-7. 

Income  Tax.     See  Constitutional  Law,  11-14.     Taxation,  6-13. 

Industrial  Commission.     See  Workmen's  Compensation  Act,  2-6,  8. 

Infants.     See  Guaranty,  2-4.     Insurance,  11,  12.    Limitation  of  Ac- 
tions, 1.     Negligence,  3.     Seduction. 

Injunction.    See  Action,  3,  5. 

INSTRUCTIONS  TO  JURY. 
General  rules, 

1.  The  mere  fact  that  an  instruction  was  somewhat  confused  in  its 
language  is  immaterial  where  it  must  have  been  understood  by 
the  Jury  in  its  proper  sense.    Hyde  v.  State,  651 

Requests  for  instructions.    See  Instructions  to  Jury,  2. 

Assault  and  battery.    See  Assault  and  Battery,  2. 

Burden  of  proof.    See  Assault  and  Battery,  2. 

Carriers,    See  Carriers,  16,  17. 
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Degree  of  proof.    See  Assault  and  Battery,  2. 

2.  In  a  civil  action  where  one  of  the  facts  essential  to  a  recovery 

also  constitutes  a  crime  the  jury  must  be  satisfied  of  the  existence 
of  such  fact  by  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence; but  an  instruction  in  this  case  that  the  Jury  must  be 
satisfied  "by  a  fair  preponderance  of  the  evidence  and  to  a  rea- 
sonable certainty/'  is  held  to  be  so  slight  a  departure  from  the 
rule  that,  In  the  absence  of  any  request  for  more  explicit  in- 
structions, the  error  cannot  be  deemed  prejudicial.  Trzehietow- 
ski  V,  Jereaki,  190 

Fraud.    See  Fraud,  3. 

Fraudulent  representations.    See  Fraud,  4. 

3.  An  Instruction  that  "It  is  a  general  rule  of  law  that  statements  as 

to  the  value  of  property,  real  or  personal,  or  as  to  the  financial 
responsibility  of  persons,  made  for  the  purpose  of  inducing  an- 
other to  buy,  may  be  and  generally  are  mere  expressions  of  opin- 
ions," was  erroneous  as  applied  to  the  evidence  in  this  case  and 
was  prejudicial.    First  Nat.  Bank  v.  Hackett,  113 

4.  An  instruction  in  this  case  from  which  the  jury  would  be  likely 

to  understand  that  unless  defendant  positively  vouched  for  the 
truthfulness  of  the  statement  made  by  him  it  would  not  consti- 
tute a  false  representation,  was  erroneous.  Ibid, 

5.  An  instruction  from  which  the  jury  would  be  likely  to  understand 

that  plalntift  did  not  rely  upon  defendant's  representation  as  to 
certain  securities  sold  by  defendant,  but  upon  the  defendant  per- 
sonally, was  misleading  in  this  case,  that  being  under  the  evi- 
dence a  question  for  the  jury.  IMd. 

6.  Statements  by  defendant  not  having  been  made  as  upon  informa- 

tion or  as  matter  of  opinion  but  as  positive  statements  of  fact, 
it  was  misleading  to  charge  the  jury  that  if  what  defendant 
said  "was  a  truthful  statement  of  his  information  upon  the  sub- 
ject, and  given  aa  such  only,"  there  was  no  false  representation. 

Ibid. 

7.  It  being  undisputed  that  a  mortgage  by  which  a  note  sold  by  de- 

fendant to  plaintiff  was  supposed  to  be  secured  was  in  fact 
executed  by  a  "dummy"  as  mortgagor,  who  had  no  title  to  the 
property  and  acquired  none,  and  that  such  mortgage  was  worth- 
less, it  was  error  to  give  an  Instruction  calculated  to  lead  the 
jury  to  believe  that  if  there  was  a  contract  between  third  per- 
sons and  the  defendant  to  perfect  title  in  the  dummy  mortgagor 
it  was  sufficient  to  satisfy  defendant's  representation  that  there 
was  a  valid  mortgage,  although  none  in  fact  ever  existed.    Ibid, 

Homicide.    See  Homicide,  3,  4. 

Landlord  and  tenant:  Breach  of  agreement  to  plow.    See  Landlord 

AND  Tenant,  9. 
Libel.    See  Libel  and  Slander,  4,  11. 

Negligence:  Operation  of  traction  engine.    See  Negligence,  12. 
Same:  Wilful  act:  Gross  negligence. 

8.  Where  a  question  submitted  to  the  jury  asked  whether  defendant 

wantonly,  wilfully,  and  maliciously  ran  his  automobile  against 
that  of  plalntift,  and  the  jury  were  correctly  charged  that  if  the 
accident  happened  in  the  way  claimed  by  plalntiflt  the  only  con- 
clusion to  be  drawn  was  that  defendant  wilfully  and  wantonly 
committed  the  act,  there  was  no  need  for  any  abstract  instruc- 
tion on  the  subject  of  gross  negligence.    Dishmaker  v.  Heck, 

572 
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Preminiptions.    See  Gabbiers,  17. 
Bales:  Quantity  delivered. 

9.  In  an  action  to  recover  the  purchase  price  of  logs,  the  only  ques- 
tion being  whether  the  plaintiff's  or  the  defendant's  scale  of  the 
logs  was  correct,  the  court  properly  instructed  the  jury  to  that 
effect  and  that  if  they  found  the  scale  of  the  logs  as  claimed  by 
the  plaintiff  to  he  correct  they  must  find  in  his  favor  for  the  un- 
paid balance  of  the  purchase  price.    Olson  v.  White  Star  L.  Co. 

391 

10.  The  admission  in  evidence  In  such  case  of  a  tabulated  statement 
of  the  quantity  of  the  different  kinds  of  logs  delivered  by  plaint- 
iff and  the  amount  due  therefor  at  the  agreed  price,  and  the  use 
of  such  memorandum  by  a  witness  who  testified  to  the  scaling 
of  the  logs,  that  he  had  made  entry  thereof  in  a  book,  and  that 
the  items  in  the  memorandum  were  accurate,  was  not  prejudicial 
error,  it  being  clear  that  the  witness  had  personal  knowledge  of 
the  transaction  referred  to  and  that  he  testified  from  such  knowl- 
edge. Ibid. 

Schools:  Discharge  of  teacher.    See  Schools  and  School  Districts,  3. 

Seduction.    See  Seduction,  3. 

INSURANCE. 

State  insurance  of  public  property.    See  States. 
Lightning:  Loss  of  horse:  Fraud. 

1.  In  an  action  upon  a  mutual  Insurance  policy  to  recover  for  loss  of 

a  horse  claimed  to  have  been  injured  by  lightning,  the  evidence 
is  held  to  sustain  findings  by  the  jury  to  the  effect  that  the  con- 
dition of  the  horse  wa«  not  the  result  of  injury  from  lightning, 
and  that  by  false  and  fraudulent  representations  plaintiff  had 
induced  defendant's  officers  to  include  his  claim  in  an  assess- 
ment levied  by  them.    Lewis  v.  Farmers'  Mut.  F.  Ins.  Co.         547 

2.  Under  an  answer  alleging  that  plaintiff  made  such  false  and  fraud- 

ulent representations,  it  was  competent  to  show  that  he  daused 
the  representations  to  be  made  to  the  defendant  through  a  vet- 
erinary surgeon  by  means  of  wilful,  intentional  misstatements 
to  the  later  or  concealment  of  material  facts  from  him ;  and  the 
effect  of  the  representations  so  made  was  the  same  as  if  plaintiff 
made  them  personally.  Ibid. 

3.  The  inclusion  of  plaintiff's  claim  among  those  for  which  the  as- 

sessment was  levied,  having  been  induced  by  fraud,  had  no  bind- 
ing force  as  an  adjustment  or  settlement  of  the  claim.         Ibid. 

4.  Plaintiff  being  a  member  of  the  defendant  company  and  insured 

against  loss  on  other  property,  the  amount  paid  by  him  on  such 
assessment  was  properly  retained  by  defendant,  the  fact  that  the 
loss  of  the  horse  was  not  covered  by  his  policy  making  no  differ- 
ence. Ibid. 
Mutual  benefit  insurance:  By-laws:  Forfeiture. 

6.  A  stipulation  in  a  mutual  benefit  certificate  that  the  insured  shall 
be  bound  by  by-laws  thereafter  adopted  is  valid,  and  such  a  by- 
law will  be  binding  upon  him  if  the  change  made  thereby  is  sim- 
ply a  change  in  a  matter  of  detail  deemed  necessary  or  advisable 
to  carry  out  the  fundamental  principle  or  plan  of  insurance,  and 
not  a  change  in  a  substantial  part  of  the  plan  itself  or  a  nullifi- 
cation of  the  existing  insurance  contract.  Curtis  v.  Modem 
Woodmen  of  America.  303 
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6.  Thus,  under  such  a  stipulation,  a  subsequently  adopted  by-law 

providing  that  if  any  member  "heretofore  or  hereafter  adopted 
shall  become  intemperate  ...  or  if  his  death  shall  result  di- 
rectly or  indirectly  from  his  use  of  intoxicating  liquors,"  his 
certificate  shall  become  null  and  void,  is  valid  and  binding  upon 
the  insured  and  the  beneficiary.  iHd. 

7.  Such  by-law  provides  for  two  separate  and  distinct  contingencies 

in  which  the  certificate  shall  become  void:  (1)  where  a  mem- 
ber becomes  Intemperate  after  the  passage  of  the  by-law,  and 
(2)  where  a  member's  death  results  directly  or  indirectly  from 
his  use  of  intoxicating  liquors,  regardless  of  the  time  when  his 
intemperance  began.  n)id, 

Bame:  Suicide:  Forfeiture:  Waiver, 

8.  Where  an  assessment  was  fully  earned  and  was  due,  so  that  there 

was  an  absolute  liability  for  its  payment,  before  the  deaUi  of  a 
person  insured  under  an  assessment  policy,  acceptance  of  such 
assessment  after  his  death  did  not  waive  a  forfeiture  occurring 
after  the  assessment  became  due,  nor  estop  the  insurer  to  insist 
upon  such  forfeiture.  Bennett  v.  Beavers  Reserve  Fund  Fro- 
ternity,  145 

9.  Thus,  where  an  assessment  was  fully  earned  and  became  due  so 

that  the  liability  to  pay  it  was  absolute  on  the  first  day  of  the 
month,  although  payment  might  be  made  without  penalty  at  any 
time  before  the  end  of  the  month,  and  thereafter,  during  the 
month,  the  insured  took  his  own  life,  subsequent  acceptance  of 
such  assessment  by  the  insurer  with  full  knowledge  of  the  cause 
of  death  did  not  operate  as  a  waiver  or  an  estoppel  with  respect 
to  a  forfeiture  resulting  from  such  suicide.  IWd. 

Accident  insurance:  Suicide:  Evidence. 

10.  In  an  action  upon  an  accident  policy,  the  main  question  being 

whether  the  assured,  who  died  from  a  bullet  wound,  intention- 
ally shot  himself  (thus  avoiding  the  policy)  or  was  shot  by  his 
mistress,  and  she  having  been  charged  with  murder,  so  that  it 
was  to  her  interest  as  well  as  that  of  the  insurance  company 
that  she  should  testify  that  the  assured  shot  himself  and  should 
also  testify  to  any  and  all  facts  which  would  point  that  way,  evi- 
dence that  there  had  been  consultations  between  her  or  her  at- 
torney and  the  insurance  company's  claim  agent  prior  to  her 
testifying  in  the  action  on  the  policy,  was  competent  on  behalf 
of  plaintiff  as  bearing  on  the  credibility  of  the  woman's  testi- 
mony. Andrews  v.  United  States  C,  Co.  604 
Employers'  liability  insurance:  Risks  covered:  Illegal  employment  of 
minor, 

11.  Under  a  policy  insuring  against  loss  by  accidents  to  the  employees 
.  of  the  assured,  injuries  caused  by  persons  employed  in  violation 

of  law  w^ere  not  within  the  risk  insured  against.  In  case  of  an 
accident  the  assured  was  to  give  notice  to  the  insurer,  with  full 
information  and  particulars.  Death  of  an  employee  was  caused 
by  negligence  of  a  co-employee  under  sixteen  years  of  age,  em- 
ployed without  proper  permit.  The  facts  as  to  such  illegal  em- 
ployment were  not  brought  to  the  attention  of  the  insurer,  but  It 
was  told  that  the  boy  was  over  sixteen  when  employed,  and  it  de- 
fended an  action  against  the  assured  on  account  of  said  death. 
Incompetence  of  the  boy  was  alleged  in  that  action,  and  on  that 
issue  his  mother  testified  that  he  was  under  sixteen,  while  he 
testified  that  he  was  over  that  age.    There  was  no  evidence  as  to 
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whether  or  not  he  had  a  permit,  no  question  as  to  the  legality  of 
his  employment  being  raised.  Other  claims  of  negligence  were 
made  which  were  within  the  risk  Insured  against.  Held^  that 
the  insurer  did  not,  by  continuing  to  defend  that  action,  estop 
itself  from  claiming,  in  a  subsequent  action  by  the  assured  on 
the  policy,  the  benefit  of  the  provision  excepting  from  the  risk 
accidents  like  that  in  question.  J.  8.  Stearns  L.  Co.  v.  Travelers 
Ins.  Co.  627 

12.  Employment  of  the  boy  under  sixteen  years  of  age  without  proper 
permit,  in  violation  of  ch.  338,  Laws  of  1909,  being  a  misde- 
meanor, the  presumption,  from  the  standpoint  of  the  insurer, 
was  that  the  employment  was  legal,  and  evidence  that  he  was 
under  sixteen,  with  no  evidence  as  to  whether  or  not  he  had  a 
permit,  did  not  overcome  that  presumption.  Ibid. 

INTEREST. 

See  Counties,  6,  7.     Damages,  1.     Mortgages,  1,  2. 

Under  sec.  1689,  Stats.,  where  neither  the  interest  coupons  nor  any 

other  writing  provided  that  the  interest  due  on  bonds  should 

bear  interest  from  maturity,  no  interest  on  the  amounts  of  said 

coupons  is  recoverable.    First  S.  d  T.  Co.  v.  C.  d  S.  C.  R.  Co.    344 

Interlocutory  Judgment.     See  Divorce,  2-4. 

Interstate  Commerce.  See  Carriers,  1-3,  10.  Commerce.  Corpora- 
tions, 10.    Railroads,  15-21, 

Joinder. 
Of  causes  of  action.    See  Action,  5. 
Of  parties.    See  Carriers,  4. 

Jointure.    See  Husband  and  Wife,  5. 

JUDGES. 
Disqualification  to  act. 

A  collateral  or  indirect  interest  in  a  controversy  will  not  disqualify 
a  Judge  from  hearing  and  determining  the  same,  where  there  is 
no  other  judicial  officer  or  body  before  whom  the  case  can  be 
taken  for  decision.    State  ex  rel.  Wickham  v.  Nygaard,         396 

Salaries:  Income  tax.     See  Constitutional  Law,  4. 

Judgment. 

Interlocutory  Judgment.     See  Divorce,  2-4. 
Conclusiveness  of  adjudication.    See  Towns,  4,  5. 

Judicial  Powers.     See  Constitutional  Law,  4-10. 
Jurisdiction.      See   Commerce.      Constitutional   Law,    10.      Offi- 
cers, 8,     Process. 

JURY. 

Right  to  trial  by  jury.     See  Constitutional  Law,  19-22. 

Competency  of  jurors. 
In  an  action  based  on  a  collision  between  automobiles  driven  by 
rival  dealers,  a  Juror  stated  on  his  voir  dire  that  he  had  dealt 
with  plaintiff  but  that  he  owed  him  nothing,  that  he  owned  no 
car,  and  that  he  was  not  negotiating  with  plaintiff  for  a  car.  It 
afterwards  appeared  that  before  the  trial  the  juror  had  ordered 
a  car  from  plaintiff  and  that  it  was  delivered  and  paid  for  im- 
mediately after  the  rendition  of  the  verdict.    Held  that,  the 
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statements  of  the  juror  being  literally  true  and  the  trial  court 
being  satisfied  that  he  was  competent  and  fair,  there  was  no 
error  in  refusing  a  new  trial.    Diahmaker  v.  Heck^  572 

Custody,  conduct,  and  deliherations.    See  Trial,  3-6. 

Justification.    See  Homicide,  1.    Libel  and  Slandeb,  2,  4,  10. 

Laches.    See  Mobtoaoes,  6-7.    Towns,  8. 

LANDLORD  AND  TENANt. 

Covenant  hy  leasee  as  to  use  of  premises:  Wrongful  exclusion  of  lessee: 
Damages, 

1.  Words  in  a  lease,  "the  said  premises  to  be  used  for  the  purpose  of 

hotel  and  saloon  and  bathing  grounds,"  did  not  amount  to  a  con- 
dition or  covenant  that  the  lessee  would  use  the  premises  con- 
tinually for  the  purposes  named,  and  his  failure  to  do  bo  gaye 
the  lessor  no  right  of  re-entry  under  a  provision  that  the  lease 
should  be  void  if  the  lessee  should  "use  said  premises,  or  any 
part  thereof,  contrary  to  the  conditions"  therein  contained. 
Henry  Rahr's  Sons  Co,  v,  Buckley,     •  589 

2.  A  lessee  who  has  been  wrongfully  prevented  by  the  lessor  from 

using  the  leased  premises  for  a  portion  of  the  term  for  which  the 
rent  has  been  paid,  may  recover  their  rental  value  for  that  por- 
tion of  the  term.  Ibid. 

Covenants  hy  lessor:  Failure  to  oMain  possession:  Remedies. 

3.  Although  a  lease  contains  covenants  binding  the  lessee  to  make 

certain  repairs  and  to  do  certain  other  things  with  reference  to 
the  leased  premises,  the  lessor  does  not  for  that  reason  expressly 
covenant  that  the  lessee  be  given  possession;  and  under  sees. 
2204,  2242,  Stats.,  if  the  lease  be  for  a  term  exceeding  three  year» 
no  covenant  to  put  the  lessee  in  possession  can  be  implied. 
Ooldman  v,  Dieves,  47 

4.  When  the  lessor  in  a  lease  for  a  term  exceeding  three  years  is  un- 

able to  deliver  possession  to  the  lessee,  such  lessee,  even  though 
not  protected  by  proper  covenants,  may  withhold  the  rent  or,  if 
paid,  recover  it  back  for  the  period  for  which  possession  has  been 
withheld.  UM. 

5.  For  acts  of  the  lessor  in  such  a  case  which  tended  to  prevent  the 

lessee  from  obtaining  possession  and  were  in  derogation  of  the 
lease,  the  lessee  may  recover  damages  although  the  lease  con- 
tained no  express  covenant  by  the  lessor  to  put  him  in  possession. 

IIHd. 

6.  A  bonus  paid  prior  to  the  execution  of  a  lease  for  a  term  exceedinfr 

three  years  without  covenants  by  the  lessors  to  deliver  posses- 
sion or  as  to  quiet  enjoyment,  to  secure  such  lease  at  that  time 
in  advance  of  the  termination  of  an  existing  lease  to  another 
person,  cannot  be  recovered  back  by  the  lessee  even  though  he  ie 
unable  to  secure  possession  at  the  beginning  of  his  term.    IIHd. 

7.  A  covenant  by  lessors  of  premises  to  be  used  as  a  jewelry  store 

that  during  the  term  (which  was  to  commence  at  the  termina- 
tion of  another  lease)  no  other  jewelry  store  should  be  allowed 
in  any  portion  of  the  building  of  which  the  leased  premises  were 
a  part,  was  not  breached  by  the  fact  that  a  tenant  then  using  the 
leased  premises  as  a  jewelry  store  wrongfully  held  over  after  hie 
term  in  defiance  of  the  lessors,  who  proceeded  to  put  him  out  as 
soon  as  the  law  would  permit.  Ibid. 
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Letting  farm  on  shares:  Breach  of  agreement  hy  lessee:  Division  of 
produce. 

8.  Where,  in  the  lease  of  a  farm  upon  shares,  the  lessee  agreed  that 

when  he  left  at  the  end  of  the  term  he  would  leave  a  certain  num- 
ber of  acres  plowed,  evidence  that  because  of  bad  weather  he  did 
not  have  time  to  do  the  plowing  before  the  termination  of  the 
lease  and  that  thereafter  he  was  refused  the  use  of  the  lessor's 
horses  to  do  the  plowing  did  not  show  any  legal  excuse  for  fail- 
ure to  perform;  and  the  admission  of  such  evidence  was  preju- 
dicial error.    Klas  v.  Kuehh  561 

9.  So,  also,  refusal  to  instruct  the  Jury  that  the  lessor  was  entitled 

to  reimbursement  for  such  failure  to  plow  was  prejudicial  error. 

Jhid. 

10.  Strawberries  and  grapes  are  "fruit"  within  the  meaning  of  a  lease 

of  a  farm  upon  shares.  Ihid, 

11.  Under  a  lease  of  a  farm  upon  shares,  providing  that  the  lessor 

should  place  not  less  than  twenty-five  cows  on  the  farm  and  not 
less  than  eight  horses  for  working  purposes,  that  "said  stock 
and  horses"  should  be  and  remain  his  property,  and  that  he 
should  have  two  thirds,  and  the  lessee  one  third,  of  the  Increase 
of  stock,  a  catch  colt  foaled  by  one  of  the  working  horses  was 
not  "increase  of  stock."  Ibid, 

Legislative  Powers.    See  Constitutional  Law,  4.    Elections,  9. 

LIBEL  AND  SLANDER. 
Newspaper  articles:  Attorney  at  law:  Evidence:  Damages: 

1.  Whether  a  particular  publication  would  ordinarily  be  so  under- 

stood as  to  be  libelous  is  generally  a  question  of  law,  although 
sometimes  the  characterizing  circumstances  are  such  that  it  is 
a  question  of  fact,  or  of  mixed  law  and  fact.  Williams  v.  Hicks 
Printing  Co.  90 

2.  If  a  newspaper  article  naturally  tends  to  make  a  person  appear 

ridiculous  or  contemptible  or  a  subject  of  hatred,  or  to  disgrace 
him  in  society  or  injure  him  in  his  business,  the  right  to  recover 
general  damages  follows  as  a  matter  of  course,  in  the  absence  of 
truth  as  a  justification  or  of  circumstances  of  legal  excuse.  Jhid, 
8.  A  newspaper  article  in  which  a  reputable  lawyer,  long  in  practice 
and  of  high  standing,  was  referred  to  as  "an  attorney  who  seems 
to  be  entirely  ignorant  of  the  first  principles  of  decent  courtesy 
or  fairness,"  as  a  "puny  little  member  of  the  bar,"  and  as  a 
"legal  neophyte,"  was  libelous  as  a  matter  of  law.  Ihid, 

4.  In  an  action  based  on  such  article,  no  justification  having  been 

shown  and  there  being  no  evidence  to  indicate  that  plaintifTs 
character  was  not  such  as  to  be  affected  in  the  ordinary  degree 
thereby,  and  affirmative  evidence  that  the  injury  was  possibly 
above  the  ordinary,  it  was  error  to  refuse  to  instruct  the  jury 
that  the  article  was  libelous  per  se  and  that  plaintiff  was  en- 
titled to  recover  his  actual  damages  regardless  of  whether  the 
publication  was  made  with  bad  motives  or  not;  and  the  jury 
should  further  have  been  made  to  appreciate  that  nothing  short 
of  substantial  damages  within  the  field  of  general  damages 
would  be  adequate  to  the  case.  Ibid, 

5.  It  was  error  in  such  case  to  refuse  to  receive  in  evidence  other  ar- 

ticles published  In  defendants*  newspaper  leading  up  to  the  one 
Vol.  159  —  44 
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In  question,  and  articles  subsequently  published  up  to  the  time 
the  case  went  to  the  jury,  all  of  which  had  a  material  bearing 
upon  the  questions  of  malice  and  punitory  damages.  Ihid. 

6.  For  the  publication  of  such  articles  during  the  trial,  defendants 

should  have  been  reprimanded  and  perhaps  punished  by  the 
trial  court.  IJ>id. 

7.  It  was  error  to  permit  defendants'  witnesses  to  testify  to  their 

conclusions,  opinions,  and  impressions  in  respect  to  the  occur- 
rences before  the  board  of  review  with  reference  to  which  the 
libelous  article  was  published,  and  to  refuse  to  permit  plaintiff 
to  prove  just  what  was  said  and  done  before  the  board  of  review. 

Ihid. 

8.  It  was  error,  also,  to  permit  one  of  the  defendants  to  testify  as  to 

what  he  meant  by  the  use  of  the  particular  expressions  used  in 
the  libelous  article  and  his  conception  of  his  duty  and  his  rights 
as  a  newspaper  publisher,  or  at  least  such  testimony  should 
have  been  confined  to  the  question  of  exemplary  damages.  What 
the  author  intended,  in  such  a  case,  is  immaterial  on  the  ques- 
tion whether  the  article  is  libelous  or  what  sum  of  money  will 
measure  the  loss  caused.  Ihid. 

Same:  Conditional  privilege. 

9.  Conditional  privilege  as  regards  newspaper  publications  does  not 

go  beyond  fair  criticism  in  respect  to  the  relations  of  persons  to 
the  public  and  report  of  facts.  It  does  not  extend  to  false  state- 
ments of  fact  or  unjust  inferences,  nor  taunts,  nor  contemptu- 
ous ^nd  insulting  phrases.    Williams  v.  Hicks  Printing  Co, ,  90 

Justification  and  mitigation  of  damages. 

10.  Mere  good  faith,  honest  belief  in  the  truth  of  the  publication,  good 

motives,  accident,  or  inadvertence  is  not  of  itself  a  defense  or 
sufficient  to  mitigate  the  actual  damages  recoverable.  Williams 
V.  Hicks  Printing  Co.  90 

Same:  Retraction. 

11.  An  offer  by  defendants  to  retract  axiy  statement  in  the  libelous 

article  if  plaintiff  would  produce  to  them  satisfactory  proof  of 
its  incorrectness,  and  to  publish  any  signed  article  plaintiff 
might  furnish  for  that  purpose,  subject  to  such  comments  as  de- 
fendants might  see  fit  to  make,  the  offer  being  accompanied  by 
a  suggestion  of  still  greater  humiliation  of  plaintiff  if  he  re- 
sorted to  legal  remedies  for  redress,  was  not  such  an  offer  as 
should  be  considered  in  mitigation  of  the  wrong,  and  the  jury 
should,  on  plaintiff's  request,  have  been  so  instructed.  Williams 
V.  Hicks  Printing  Co.  .90 

Criminal  slander.    See  Constitutional  Law,  16-18. 

Life  Insurance.    See  Insurance,  5-9. 

Lightning.     See  Insurance,  1.    Workmen's  Compensation  Act,  1,  5. 

LIMITATION  OF  ACTIONS. 
See  Adverse  Possession. 
Injury  to  person:  Xotice.    See  Release. 
1.  An  instrument  executed  by  a  minor,  in  the  nature  of  a  release  of 
damages  for  a  personal  injury,  which  not  only  failed  to  show 
that  claim  for  damages  would  be  made  but  imported  on  its  face 
that  no  claim  would  be  made,  cannot  be  deemed  such  a  notice  of 
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the  injury  as  is  provided  for  in  sub.  5,  sec.  4222,  Stats.  Stasz- 
czuk  V,  Oilman  Mfg.  Co,  615 

Fraud:  When  cause  of  action  accrues.  See  Corporations,  6. 
2.  The  provision  of  sub.  7,  sec.  4222,  Stats.,  that  a  cause  of  action 
for  relief  on  the  ground  of  fraud  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,  relates  to  a  fraud  for 
which  the  sole  redress  is  an  action  in  equity.  Casper  v.  Kalt- 
Zimmers  Mfg.  Co.  517 

Recurrent  nuisance.     See  Railroads,  7. 

Machinery.     See  Negligence,  4-12. 

Malice.     See  Libel  and  Slander,  5. 

Mandamus.     See  Elections,  5,  11. 

Mandate  on  Reversal.     See  Appeal,  4,  10. 

Manslaughter.     See  Homicide,  1,  3,  5. 

Maps  and  diagrams.     See  Evidence,  2. 

Marriage:  Annulment.      See  Divorce,  4. 

MARRIED  WOMEN. 
See  Dower.     Husband  and  Wife. 

A  married  woman  who  carries  on  a  separate  business  in  her  own 
name  can  recover  in  her  own  name  damages  for  any  injury  to 
her  earning  power  in  that  business.    Hutchinson  v.  Oshhosh,  141 

MASTER  AND   SERVANT. 

Liability  for  injuries  to  servant.     See  Railroads,  12-21.     Release. 
Workmen's  Compensation  Act. 

Same:  Machinery,  appliances,  and  places  for  work:  Elevators:  Con- 
tributory negligence. 

1.  The  platform  of  a  freight  elevator  in  a  paper  mill  stood  open  and 

at  the  level  of  an  upper  floor,  with  a  bale  of  paper  stock  weigh- 
ing 700  or  800  pounds  upon  it.  The  cables  of  the  elevator  were 
partially  unwound  and  hung  loose  on  or  below  its  top.  An  em- 
ployee wishing  to  go  to  a  lower  floor  stepped  upon  the  platform, 
and  the  elevator  at  once  fell  to  the  basement  and  he  was  injured. 
Held,  that  the  question  of  his  contributory  negligence  was  for 
the  jury.     Westberg  v.  Kimberly-Clark  Co.  64 

Same:  Moving  loading  rig  without  warning. 

2.  Findings  by  the  jury  to  the  effect  that  defendant  was  negligent 

in  falling  to  promulgate  rules  requiring  the  giving  of  a  signal 
before  moving  the  loading  rig  by  which  plaintiff  was  injured; 
that  the  engineer  was  negligent  in  not  sounding  a  warning;  and 
that  plaintiff  was  not  guilty  of  contributory  negligence,  are  held 
to  be  sustained  by  the  evidence.  De  Grand  v.  Barkhausen  C.  d 
D.  Co.  599 

Same:  Death  from  falling  tree. 

3.  In  an  action  for  death  of  a  woodsman  who,  while  engaged  with 

others  in  opening  up  a  logging  road,  was  killed  by  a  tree  felled 
by  another  of  the  crew,  findings  of  the  jury  to  the  effect  that  de- 
fendant was  actionably  negligent  in  permitting  the  work  to  be 
done  as  it  was  without  the  giving  of  proper  warnings  are  held 
to  be  sustained  by  the  evidence,  although  the  trial  court  ruled 
to  the  contrary.     Oillett  v.  Flanner-Steger  L.  d  L.  Co.  578 
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Same:  FeUaw-aervants.    See  Insurance,  11,  12.    Railroads,  21. 

Same:  Aaaumption  of  risk:  Contributory  negligence.    See  Master  and 
Servant,  1,  2.    Railroads,  12,  13,  21. 

4.  An  employee  of  a  brewing  company  who,  while  driving  out  of 

an  alley  and  across  a  private  track  in  the  brewery  grounds, 
was  injured  by  a  railway  car  which  had  been  shunted  in  upon 
such  track  without  warning,  and  who  had  full  knowledge  that 
cars  for  the  use  of  the  brewing  company  were  constantly  shunted 
in  upon  such  track  in  that  manner,  is  held,  as  between  himself 
and  his  employer,  to  have  assumed  the  risk. '  Knauer  v.  Joseph 
Schlitz  Brewing  Co.  7 

5.  Although  assumption  of  risk  has  often  been  spoken  of  as  a  form 

of  contributory  negligence,  there  is  a  distinction  between  the 
two,  and  one  may  exist  without  the  other.  Assumption  of  risk, 
in  its  strict  sense,  exists  only  afi  an  incident  of  contractual  re- 
lations and  does  not  involve  violation  of  any  legal  duty;  while 
contributory  negligence,  strictly  so  called,  does  not  necessarily 
arise  from  contractual  relations  and  is  a  violation  of  duty. 

nid. 

6.  Although  an  employee  of  a  brewing  company  had,  as  between 

himself  and  his  employer,  assumed  the  risk  of  injury  from  cars 
shunted  in  by  a  railway  company  upon  a  private  track  of  the 
brewing  company,  such  assumption  of  risk  did  not  absolve  the 
railway  company  from  its  obligation  to  exercise  ordinary  care, 
nor  was  it  necessarily  contributory  negligence  as  to  the  railway 
company.  Ihid, 

7.  Whether,  under  the  circumstances  of  this  case,  the  railway  com- 

pany was  negligent  in  shunting  the  car  in  upon  the  private 
track  without  warning,  and  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  cross  the  track  as  he  did, 
were  questions  for  the  jury.  Ibid. 

8ame:  Insurance  against  liability.    See  Insurance,  11,  12. 

Maxims. 
Absoluta  sententia  expositore  non  indiget,  227. 
An  action  is  given  to  every  one  who  is  injured,  442. 
An  action  is  not  given  to  one  who  is  not  injured,  442, 
Ejusdem  generis,  23. 
Equity  aids  the  diligent,  570. 
Qui  facit  per  alium  facit  per  se,  551. 
There  is  reason  in  all  things,  478. 

Measure  of  Damages.     See  Damages.     Landlord  and  Tenant,  2. 
Libel  and  Slander,  4.    Municipal  Corporations,  6-8. 

Meetings  of  Corporations.     See  Corporations,  8.    Religious  Sooik- 
ties. 

Milwaukee  Civil  Court.    See  Automobiles,  2.    Constitutional  Law, 
20-22.    Replevin. 

Minors.    See  Guaranty,  2-4.    Insurance,  11,  12.    Limitation  of  Ac- 
tions, 1.    Negligence,  3.     Seduction. 

Mistake.    See  Corporations,  4.    Reformation  of  Instruments. 

Mitigation  of  damages.    See  Libel  and  Slander,  10,  11. 
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MORTGAGES. 

Foreclosure:  Mortgage  securing  honds:  Priority  as  to  interest  pay- 
ments, 

1.  A  trust  deed  of  railroad  property  provided  that  it  was  given  to 

secure  the  "pro  rata  payment"  of  certain  "bonds  and  the  interest 
thereon,"  and  that  it  should  secure  "equally  dollar  for  dollar 
all  of  said  bonds  of  all  denominations  without  preference  or 
priority  of  one  bond  over  another."  It  also  provided  that  if  the 
trustee  should  take  possession  of  and  operate  the  railroad  he 
might,  after  paying  current  expenses  out  of  the  revenue  obtained 
from  such  operation,  use  such  surplus  revenue,  "first,  to  the  pay- 
ment in  full,  without  giving  preference,  priority,  or  distinction 
to  one  bond  over  another  of  those  hereby  secured,  of  the  Interest 
due,  if  such  net  income  be  suflacient,  but  if  not  then  pro  rata" 
Held,  that  the  only  preference  In  making  interest  payments  was 
given  in  case  such  payments  could  be  made  out  of  the  earnings 
of  the  road,  and  that  as  to  the  fund  realized  on  a  sale  of  the 
property,  interest  past  due  at  the  time  subsequently  maturing 
bonds  were,  under  an  option  in  the  deed,  declared  to  be  due,  was 
not  entitled  to  any  preference  or  priority  over  the  principal  and 
interest  so  declared  to  be  due.  First  Savings  d-  T.  Co.  v.  Gaze- 
novia  d  8.  C.  R.  Co,  344 

Same:  Limitation  of  actions:  Adverse  possession:  Laches. 

2.  A  mortgage  may  be  foreclosed  although  action  on  the  note  secured 

thereby  is  barred  by  limitation;  and  in  such  foreclosure  action 
interest  may  be  recovered  on  the  principal  sum  if  the  mortgage 
and  note  provide  for  interest.     Bur  v.  Bong,  498 

3.  Possession  of  mortgaged  premises  by  the  mortgagor  is  presumed 

to  be  in  subordination  to  the  rights  of  the  mortgagee,  until  It  is 
shown  to  be  in  fact  adverse;  and  this  rule  applies  to  a  purchaser 
from  the  mortgagor,  where  the  mortgage  was  duly  recorded 
prior  to  the  conveyance,  although  the  purchaser  had  no  actual 
notice  thereof.  IMd. 

4.  Possession  does  not  become  adverse  in  such  a  case  without  some 

distinct  and  positive  act  on  the  part  of  the  occupants  sufficient  to 
bring  to  the  mortgagee's  notice  the  hostile  character  of  the 
possession.  /Md. 

5.  An  action  to  foreclose  a  mortgage,  like  other  equitable  actions,  is 

subject  to  be  defeated  by  the  equitable  defense  of  laches;  and 
even  where  the  action  is  not  barred  by  the  statute  of  limitations 
relief  may  be  denied,  in  case  of  unjustifiable  delay,  where  en- 
forcement of  the  mortgage  would  lead  to  unconscionable  and  in- 
equitable results.  IMd, 

6.  As  between  mortgagor  and  mortgagee  in  this  case,  the  mere  failure 

of  the  latter,  for  a  period  of  nineteen  years,  to  collect  Interest  or 
take  any  steps  to  foreclose  the  mortgage  security,  was  not  such 
laches  as  should  preclude  enforcement  of  the  mortgage.      lUd. 

7.  But  as  against  a  grantee  of  a  part  of  the  mortgaged  premises  who 

paid  full  value  therefor  and  afterwards  made  improvements 
without  actual  knowledge  of  the  mortgage,  although  it  was  re- 
corded, a  delay  by  the  mortgagee  for  nineteen  years  to  assert 
any  claim  under  the  mortgage,  resulting  in  an  accumulation  of 
interest  exceeding  the  amount  of  the  principal,  and  otherwise 
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seriously  prejudicing  the  grantee's  interests,  constituted  such 
laches  that  the  court  should  refuse  to  enforce  the  mortgage 
against  the  part  so  conveyed.  Ihid. 

MUNICIPAL  CORPORATIONS. 
Improvements:  Taking  land  for  alley:  Assessment  of  henefits.' 

1.  Where  a  part  of  certain  land  is  taken  by  a  city  for  an  alley,  and  in 

the  condemnation  proceedings  the  special  benefits  resulting  to 
tlie  landowner  are,  under  sec.  899,  Stats.»  deducted  from  the 
amount  awarded  as  damages,  the  city  cannot  thereafter,  under 
sec.  903,  levy  a  special  assessment  upon  the  residue  of  the  land 
on  account  of  the  same  special  benefits.  Stoughton  State  Bank 
V.  Stoughton,  330 

Injury  from  defect  in  sidewalk:  Notice:  Sufficiency. 

2.  Since  the  amendment  of  sec.  1339,  Stats.,  by  ch.  85,  Laws  of  1893, 

the  notice  of  an  injury  claimed  to  have  been  sustained  by  reason 
of  a  defect  in  a  sidewalk  is  not  rendered  insufficient  or  invalid 
by  failure  to  describe  correctly  the  defect,  if  there  was  no  Inten- 
tion to  mislead  the  municipality  and  it  was  not  in  fact  misled. 
Steinke  v\  Oshkosh,  124 

3.  Where  such  a  notice  described  the  defect  as  an  incline  in  the 

walk,  made  of  old  and  worn  planks  laid  lengthwise  so  as  to  be 
slippery  and  unsafe  to  pedestrians,  and  both  the  notice  and  the 
complaint  stated  that  plaintiff  slipped  on  such  incline  and  fell, 
but  at  the  trial  plaintiff  testified  that  her  injury  was  caused  by 
stepping  into  a  hole  in  the  walk  at  the  place  described,  and  fur- 
ther testified  that  it  was  due  to  her  lack  of  familiarity  with  the 
English  language  that  she  did  not  make  her  attorneys  under- 
stand that  she  stepped  into  a  hole,  it  was  a  question. for  the  jury 
whether  in  giving  the  notice  there  was  any  intention  to  mislead 
the  city;  and  upon  evidence  tending  to  show  that  the  city  was 
seasonably  advised  of  the  existence  of  the  hole  it  was  for  the 
jury  to  say  whether  or  not  the  city  was  misled.  Jhid. 

Same:  Death:  Sufficiency  of  railing:  Proximate  cause. 

4.  In  an  action  for  death  of  a  person  who  fell  from  a  sidewalk  where 

it  crossed  a  ravine  and  who  had  stated,  after  the  accident,  that 
he  was  going  to  sit  down  and  he  fell  over  and  that  was  the  last 
he  knew,  the  evidence  Is  held  insufficient  to  show  that  alleged 
defects  in  the  railing  along  the  walk  were  the  proximate  cause 
of  the  injury.     Carlson  v.  Washburn,  619 

5.  If  the  railing  along  the  sidewalk  where  it  crossed  a  ravine  was  rea- 

sonably safe  and  sufficient  to  protect  persons  traveling  on  the 
walk,  the  city  is  not  liable  for  an  injury  to  a  person  who  fell  into 
the  ravine  when  he  attempted  to  sit  upon  the  railing.  Jhid, 

Same:  Itemizing  claim:  Effect:  Damages. 

6.  Whether  the  itemizing  of  damages  in  a  claim  filed  against  a  city 

for  a  personal  injury,  and  in  the  complaint  filed  in  the  circuit 
court  on  appeal,  has  the  effect  to  limit  the  amount  recoverable 
for  any  one  element  of  damage  to  the  sum  specified  therefor  in 
the  itemized  claim,  not  decided.    Hutchinson  v.  Oshkosh,       141 

7.  Even  if  the  itemizing  of  the  claim  has  such  effect,  the  element  of 

mental  suffering  or  chagrin  on  account  of  a  deformity  resulting 
from  the  injury  Is  not  included  in  a  specified  item  of  damages  by 
reason  of  inability  to  carry  on  plaintiff's  business;  and  for  such 
element  a  substantial  sum  may  in  a  proper  case  be  allowed.   Ibid. 
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8.  For  damages  by  reason  of  the  inability  of  plaintiff  (a  married 
woman  forty  years  old)  to  carry  on  her  established  dressmak- 
ing business  from  which  her  net  earnings  had  been  about  $1  per 
day,  because  of  a  permanent  injury  and  impairment  of  her  right 
leg  resulting  from  a  fall  on  a  defective  sidewalk,  and  for  the 
element  of  mental  suffering  or  chagrin  on  account  of  deformity 
and  disfigurement  resulting  from  the  injury,  an  award  of  $4,000 
in  this  case  is  held  not  excessive.  Ihid, 

Murder.     See  Homicide,  5. 

Mutual  Benefit  Societies.    See  Insurance,  5-9. 

MuTt^ALiTY  of  contract.     See  Specific  Performance,  5-7. 

NEGLIGENCE. 

See  Automobiles,  1.  Carriers.  Instructions  to  Jubt,  8.  Master 
and  Servant.  Municipal  Corporations,  1-5.  Railroads,  6-21. 
Street  Railways. 

Ponds  on  private  grounds:  Danger  to  children:  Duty  to  fence, 

1.  As  to  trespassers,  useful  or  lawful  structures  or  objects  upon  one's 

own  land  may,  in  the  absence  of  active  negligence  at  the  time  of 
the  injury,  be  maintained  and  used  in  the  customary  manner  in 
which  they  have  been  in  the  past,  provided  such  maintenance 
and  use  is  not  so  obviously  dangerous  as  to  partake  of  the  nature 
of  gross  negligence.    Emond  v.  Kimherly-Clark  Co.  83 

2.  In  the  absence  of  special  danger  or  peculiar  circumstances  there 

is  no  breach  of  duty  to  the  public  in  leaving  unfenced  a  pond  of 
water  located  on  private  property;  and  the  attractiveness  of  the 
water  or  its  nearness  to  a  public  highway  does  not  take  it  out 
of  the  rule  unless  it  is  so  located  as  to  endanger  the  safety  of 
children  or  other  persons  using  the  highway.  Ihid. 

3.  So  held  as  to  an  artificial  pond,  one  end  of  which  adjoined  a  high- 

way while  from  the  other  end,  about  forty  feet  away,  the  water 
flowed  over  a  gate  in  a  dam  in  a  way  alleged  to  have  been  pe- 
culiarly attractive  to  children, — the  action  being  for  death  of  a 
child  who  fell  from  the  dam  and  was  drowned.  Ibid. 

Exhibiting  machinery  at  fair:  Injury  to  spectator:  Lack  of  guard  rail: 
Concurring  negligence  of  third  person. 

4.  In  an  action  for  injury  to  plaintiff  whose  arm  was  caught  between 

a  belt  and  pulley  on  a  threshing  machine  exhibited  by  defend- 
ant at  a  county  fair,  the  evidence  is  held  sufficient  to  warrant 
the  jury  in  finding  that  at  the  time  of  the  accident  plaintiff  was 
descending  the  steps  of  a  viewing  platform  near  the  machine, 
which  steps,  unlike  the  platform  itself,  were  not  provided  with 
a  railing,  and  that  the  absence  of  a  suitable  railing  was  the 
proximate  cause  of  the  injury.     Pennell  v.  Rumely  P.  Co.       195 

5.  If  the  defendant,  exhibiting  such  machinery  in  operation,  should 

reasonably  have  anticipated  that  injury  might  probably  result 
to  some  person  exercising  ordinary  care  if  guard  rails  were  not 
provided  for  the  steps  of  the  viewing  platform,  it  was  negligent 
in  failing  to  provide  them,  and  is  liable  to  a  person  who,  without 
fault  on  his  part,  was  injured  by  reason  of  the  lack  of  such  rails. 

Ihid. 

6.  If,  as  the  testimony  tended  to  show,  another  spectator  jostled  the 

plaintiff  as  he  was  descending  the  steps,  causing  him  to  fall  to- 
ward the  machine  and  get  his  arm  caught  therein,  the  fact  that 
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negll^rence  of  such  third  person  concurred  with  defendant's  neg- 
ligence to  produce  the  injury  would  not  relieve  the  defendant  of 
liability ;  nor  can  defendant  escape  liability  if  the  act  of  the  third 
person  was  not  a  negligent  one.  Jbid. 

7.  A  reference  by  the  trial  judge  in  his  charge  in  such  case  to  the 

"viewing  stand  which  caused  the  injury/'  did  not  take  from  the 
jury  the  question  of  proximate  cause,  and,  in  the  light  of  the  re- 
mainder of  the  charge,  the  jury  could  not  so  have  understood  it. 
The  error,  if  any,  was  "therefore  not  prejudicial.  IMd. 

Fire  set  by  traction  engine:  Sufficiency  of  spark  arrester. 

8.  In  an  action  to  recover  for  the  burning  of  a  barn  and  other  prop- 

erty the  evidence  is  held  to  sustain  a  finding  by  the  jury  that  the 
fire  was  caused  by  sparks  or  cinders  emitted  from  defendants' 
traction  engine.    Legro  v,  Carley,  534 

9.  Sub.  1,  sec.  1494 — 67,  Stats.,  includes  within  its  requirements  all 

traction  or  portable  engines,  and  it  waa  error  to  exclude  evidence 
offered  by  plaintifit  to  show  that  defendants  were  running  the  en- 
gine in  question  in  violation  of  that  statute.  ItiA, 

10.  The  requirements  of  sub.  1,  sec.  1494 — 67,  Stats.,  that  the  engines 

mentioned  therein  shall  be  "so  constructed  as  to  give  the  most 
practicable  protection  against  the  escape  of  sparks"  and  "shall 
be  provided  with  the  most  practicable  devices  to  prevent  the  es- 
cape of  fire  from  ash  pans  or  fire  boxes,"  do  not  render  the  stat- 
ute void  for  uncertainty.  Ihid. 

11.  The  spark  arrester  upon  the  engine  in  question,  not  being  a  screen 

or  wire  netting  on  top  of  the  smokestack,  but  being  in  the  form 
of  a  cone  of  wire  screen  with  a  rim  on  top>  set  down  on  the  top 
of  the  smokestack  with  the  point  or  apex  downward  into  the 
stack,  and  the  point  having  been  rusted  or  burned  off  so  that 
there  was  a  hole  in  it,  was  not  in  compliance  with  said  statute. 

7M(f. 

12.  An  instruction  to  the  jury,  to  the  effect  that  there  was  a  large 

amount  of  testimony  tending  to  show  that  the  spark  arrester  was 
not  unsafe  or  defective,  and  little  if  any  evidence  that  it  was  de- 
fective or  unsafe,  was  erroneous  and  prejudicial.  76id. 

OolliHon  "between  motorcycle  and  vehicle, 

18.  In  an  action  for  injuries  sustained  in  a  collision  between  plaintiff's 
motorcycle  and  defendant's  vehicle,  a  finding  of  the  circuit  court 
acquitting  defendant  of  negligence  is  held  not  to  be  against  the 
preponderance  of  the  evidence.    Liebman  v.  Welsh,  697 

Proximate  cause  of  injury.  See  Carriers,  21,  22.  MunicipaIi  Coft- 
poRATioNS,  4.    Negligence,  4,  5,  7. 

Contributory  negligence.    See  Automobiles,  1.    Master  and  Servant, 

1,  2,  5-7.    Railroads,  10-13.     Street  Railways,  1-3. 
Concurrent  negligence.    See  Negligence,  6. 
Newspapers.    See  Libel  and  Slander. 

NEW  TRIAL. 

See  Appeal,  4,  8.    Automobiles,  2. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence that  the  assured  had  a  rupture,  contrary  to  a  warranty  in 
his  application  for  the  policy — such  fact  to  be  proved  by  the  tes- 
timony of  his  mistress, — is  held  to  have  been  properly  denied. 
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both  because  defendant  had  not  used  diligence  to  discover  such 
evidence  or  defense  and  because,  two  Juries  having  rejected  the 
testimony  of  the  woman  as  unworthy  of  belief,  there  was  little 
likelihood  that  her  testimony  would  make  any  change  in  the  re- 
sult on  another  trial.    Andrews  v.  United  States  0,  Co.  604 
Nonresidents.    See  Action,  1,  2.     Dower. 
Nonsuit.    See  Railroads,  9. 
Notice, 
Of  acceptance.    See  Guaranty,  5-7. 
Of  default.    See  Guaranty,  7. 

Of  meeting.    See  Corporations,  8.    Religious  Societies. 
Of  injury.    See  Limitation  of  Actions,  1.    Municipal  Corpora- 
tions, 2, 3.    Release. 
Of  title.    See  Sales,  1. 
Nuisances.    See  Negligence,  1-3.    Railroads,  7. 

OFFICERS. 

ConBtitutioniil  officers:  When  to  take  office.    See  Elections,  1. 

State  officers.    See  Constitutional  Law,  14. 

County  officers:  Powers.    See  Counties. 

Election  officers:  Powers  and  duties.    See  Elections. 

Title  to  office.    See  Quo  Warranto. 

Eliffihility.    See  Officers,  6. 

Term  of  office.    See  Schools  and  School  Districts,  1. 

Compensation:  Income  tax  on  salaries.    See  Constitutional  Law, 
11-14. 

Removal:  Town  officers.    See  Certiorari. 

Sam^:  Duties  under  unconstitutional  statute:  Authority  of  circuit 
judge. 

1.  An  unconstitutional  law  imposes  no  enforceable  legal  duty  upon 

a  public  officer,  but  the  duties  of  the  officer  remain  defined  by 
existing  valid  laws  and  as  if  such  unconstitutional  law  had  never 
been  enacted.  Refusal  to  obey  such  a  law  is  therefore  not  ground 
for  the  removal  of  an  officer.  So  held  as  to  the  "force  clause" 
in  ch.  337,  Laws  of  1911  (sub.  3,  sec.  1317m — 4,  Stats.  1911).  re- 
lating to  improvement  of  highways.  State  ex  rel.  Ballard  v. 
Goodland,  393 

2.  Where  the  power  to  remove  officers  is  conferred  upon  an  admin- 

istrative tribunal  which,  either  expressly  or  by  fair  implication, 
is  empowered  to  hear  evidence  and  determine  the  existence  of 
facts  which  are  cause  for  such  removal,  the  proceeding  is  qua^i- 
Judicial  and  due  process  of  law  is  required.  Ibid. 

3.  By  sec.  976,  Stats.,  the  power  to  remove  town  officers  is  conferred 

upon  the  circuit  Judge,  not  as  a  court,  but  as  an  administrative 
officer,  and  such  power  is  to  be  exercised  by  ^ua^i-Judicial  action. 

Ibid. 
Same:  Order  as  evidence:  Eligibility  to  office:  '*Being  a  defaulter:' 

4.  An  order  made  by  a  circuit  Judge  pursuant  to  sec.  976,  Stats.,  re- 

moving a  town  officer  for  wilful  and  corrupt  official  misconduct, 
is  proof  in  a  later  civil  action  of  the  fact  of  removal  but  is  not 
evidence  of  the  facts  upon  which  the  order  was  based.  State  ex 
rel.  Shea  v.  Evenson,  623 
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5.  In  an  action  to  try  the  title  to  the  office  of  town  chairman  the  fact 

that  there  had  been  a  defalcation  by  defendant  when  he  held  the 
office  of  town  treasurer  is  held  to  be  established  by  the  evidence. 

IDid. 

6.  In  sec.  3,  art.  XIII,  Const,  providing  that  ''no  person  being  a  de- 

faulter ...  to  this  state  or  to  any  county  or  town  therein  .  .  . 
shall  be  eligible  to  any  office  of  trust,  profit  or  honor  In  this 
state,"  the  words  "being  a  defaulter"  refer  to  persons  presently 
in  default  and  not  to  one  who  has  made  good  his  defalcation. 

Same:  Police  and  fire  commisaion:  Powers. 

7.  In  a  proceeding  under  sec.  959 — 45,  Stats.  1913,  for  removal  of  a 

member  of  the  police  or  fire  department  in  a  city  of  the  second 
or  third  class,  the  board  of  police  and  fire  commissioners  can  act 
only  upon  written  charges  filed  by  the  chief  of  the  department 
or  by  an  elector  of  the  city.  State  ex  rel.  Wendling  v.  Board  of 
P.  <(:  F.  Comm'rs,  295 

8.  Where  an  administrative  tribunal  of  limited  jurisdiction  is  by  a 

fair  construction  of  the  statute  giving  it  authority  required  to 
act  upon  written  charges  made  by  designated  persons,  action  in 
the  absence  of  such  charges  is  without  jurisdiction  and  void. 

Ibid, 

9.  Suspension  is  an  ad  interim  stoppage  or  arrest  of  official  power 

and  pay.  Removal  terminates  wholly  the  Incumbency  of  the  of- 
fice or  employment.  Jhid. 

Opinion  Evidence.     See  Wills,  2. 

Options.     See  Contracts,  2,  3. 

Parent  and  Child.     See  Seduction. 

Parol  Evidence.  See  Evidence,  3.  Husband  and  Wife,  8.  Specific 
Performance,  1,  2. 

Parties.     See  Action,  1-4.     Carriers,  4.     Ejectment. 

PARTNERSHIP. 

Construction  of  agreement:  Oood  will  as  an  asset:  Accounting:  Evi- 
dence of  disbursements. 

1.  Under  a  copartnership  agreement  reciting  that  defendant  was  en- 

gaged in  soliciting  Insurance  and  adjusting  claims  and  that  he 
was  conducting  such  business  in  connection  with  the  firm  of  A.  & 
Son,  general  Insurance  agents,  and  providing  that  in  considera- 
tion of  certain  payments  to  be  made  by  plaintiff  defendant  as- 
signed to  him  a  one-third  interest  in  said  business  and  in  the  net 
income  thereof,  the  partnership  to  continue  for  five  years,  the 
transfer  to  plaintlfP  did  not  Include  any  element  of  value  in  the 
nature  of  good  will;  and  at  the  termination  of  the  partnership 
plaintiff  was  not  entitled  to  recover  from  defendant  any  amount 
for  good  will  as  an  asset  of  the  business,    Hirschberg  v.  Bacher, 

207 

2.  Such  partnership  agreement  provided  that  defendant  should  be 

"the  head  and  manager  of  the  business,"  and  that  all  questions 
concerning  the  business  should,  in  case  of  disagreement,  be  set- 
tled and  determined  by  him ;  also  that  the  books  should  be  closed 
on  January  1st  in  each  year  and  the  profits,  if  any,  be  then  di- 
vided. The  account  of  the  income  and  disbursements  of  the  busi- 
ness was  kept  in  the  books  of  A.  &  Son,  entries  of  expense  therein 
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being  made  as  given  to  the  bookkeeper  by  defendant.  He  also 
gave  plaintiff  monthly  statements  of  the  earnings,  to  which 
plaintiff  made  no  objection  until  the  termination  of  the  partner- 
ship. Held,  that  the  books  of  account  and  the  monthly  state- 
ments were  competent  and  established  prima  facie  the  items  in- 
volved in  the  accounting  between  the  partners.  Ihid. 

Passenoebs.    See  Street  Railways. 

Permit  for  employment  of  minor.     See  Insurance,  11,  12. 

Personal  Injuries.  See  Instructions  to  Jury,  8.  Limitation  of 
Actions,  1.  Master  and  Servant.  Negligence.  Railroads,  10- 
21.     Release.     Street  Railways. 

Photographs.     See  Evidence,  1. 

Physicians  and  Surgeons.     See  Wills,  2. 

PLEADING. 

Complaint.    See  Estoppel,  3,  4.    Quo  Warranto. 

1.  To  allege  in  a  complaint  that  a  thing  is  unsafe  without  specifying 

how  or  why  it  is  unsafe,  is  to  state  a  mere  conclusion  and  is  not 
sufficient.    Emond  v.  Kimberly-Clark  Co.  83 

Answer.    See  Action,  1.     Insurance,  2. 

2.  An  answer  setting  up  a  claim  for  recoupment  of  damages  by  rea- 

son of  a  breach  of  warranty  of  goods  sold,  is  sufficient  to  raise 
the  question  of  defendant's  right  to  such  damages,  even  though 
Judgment  therefor  is  not  formally  demanded  by  way  of  counter- 
claim.   Jones  V.  Keefe,  584 

Counterclaim.     See  Pleading,  2.     Sales,  4. 

Demurrer.    See  Pleading,  1.    Quo  Warranto. 

Police  and  Fire  Commission.    See  Officers,  7. 

Political  Year.     See  Elections,  1. 

Ponds.     See  Negligence,  2,  3. 

Poor  Persons.    See  Towns,  13. 

Population.    See  Towns,  1-3. 

Possession.  See  Adverse  Possession.  Ejectment,  1.  Landlord  and 
Tenant,  3-7.    Mortgages,  3,  4.    Replevin. 

Preferences.     See  Mortgages,  1. 

Presumptions.  See  Carriers,  12,  17.  Compromise  and  Settlement, 
2.  Constitutional  Law,  8.  Husband  and  Wife,  10,  12,  15.  In- 
surance, 12.  Mortgages,  3.  Railroads,  7.  Schools  and  School 
Districts,  3.    Workmen's  Compensation  Act. 

Principal  and  Agent.     See  Brokers. 

Principal  and  Sltiety.     See  Bills  and  Notes,  3,  4.    Guaranty,  9,  10. 

Priority.     See  Mortgages,  1. 

Privilege.     See  Libel  and  Slander,  9. 

PROCESS. 

An  order  for  publication  of  the  summons  in  a  divorce  action,  di- 
recting it  to  be  published  "for  not  less  than  once  a  week  for  six 
weeks,"  fixes  the  period  of  publication  at  six  weeks,  and  is  a  suf- 
ficient compliance  with  sec.  2640,  Stats.  Bibelhausen  v.  Bibel- 
hausen,  365 
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Pbohissobt  Notes.    See  Bills  and  Notes. 

Proximate  Cause.    See  Carriers,  21,  22.    Municipal  Corporations,  4. 

Negligence,  4,  5,  7. 
Publication:  Service  by.    See  Process. 
PuBUC  Policy.    See  Husband  and  Wife,  i,  16. 
PuBUc  Utilities.    See  Railroads,  1-5. 
Punitory  Damages.    See  Damages,  5,  8. 
Quitclaim  Deed.    See  Adverse  Possession,  2,  3. 

QUO  WARRANTO. 

In  a  complaint  in  an  action  of  quo  warranto  challenging  defendant's 
title  to  the  office  of  clerk  of  a  school  district,  an  allegation  that 
the  electors  of  the  district  cast  602  votes,  of  which  defendant  re- 
ceived 301,  must  upon  demurrer  be  construed  as  equivalent  to 
an  allegation  that  602  legal  votes  were  cast  and  that  the  defend- 
ant received  301  legal  votes;  and,  a  majority  of  the  votes  cast 
bein^  required  to  elect,  such  allegation  also  sufficiently  shows, 
as  vequired  by  sec.  3468,  Stats.  1913,  in  what  respect  defendant's 
election  was  illegally  declared.  State  ex  rel,  Schroeder  v.  Feuer- 
stein,  356 

RAILROADS. 

Regulation  of  rates:  Prior  special  contracts  superseded:  Impairing  ob- 
ligation, 

1.  Under  the  Railroad  Commission  Law   (ch.  362,  Laws  of  1905; 

sees.  1797 — 1  to  1797—36,  Stats.)  railroad  rates  within  the  state 
must  be  reasonable,  just,  and  nondiscriminating,  and  apply  to 
all  shippers  alike  within  the  territory  and  for  the  commodity 
covered  by  the  tariff  rates.  Minneapolis,  8t.  P.  rf  S.  5..  M.  R.  Co. 
V.  Menasha  W.  W,  Co,  130 

2.  The  power  to  regulate  the  compensation  to  be  paid  for  their  serv- 

ices, granted  to  railroad  companies  by  sub.  9,  sec.  1828,  Stats. 
1898,  was  subject  to  the  right  of  the  state  to  amend  or  annul  it; 
and  all  contracts  made  pursuant  thereto  by  railroad  companies 
were  subject  to  be  superseded  whenever  the  state  should  resume 
the  exercise  of  its  sovereign  power  to  regulate  rates.  /bid. 

3.  When,  therefore,  pursuant  to  the  Railroad  Commission  Law,  a 

railway  company  filed  its  tariffs  covering  rates  for  the  transpor- 
tation of  freight  as  to  which  a  special  contract  then  existed,  such 
contract  became  inoperative.  Ibid. 

4.  In  so  far  as  there  is  langruage  in  the  opinion  in  Superior  v.  Doug- 

las Co,  T.  Co.  141  Wis.  363,  to  the  effect  that  a  contract  for  a  pub- 
lic utility  rate  made  prior  to  the  passage  of  the  Public  Utility 
Law  would  be  saved  by  the  constitutional  prohibition  against 
laws  impairing  the  obligation  of  contracts,  irrespective  of  sec. 
1797W— 91,  Stats.,  it  is  disapproved.  Ibid. 

6.  That  part  of  sec.  1797 — 6,  Stats.,  providing  that  nothing  in  the 
Railroad  Commission  Act  shall  be  construed  to  prevent  "transit 
and  other  special  contract  rates,"  refers  to  rates  to  be  made 
thereafter  under  the  supervision  and  regulation  of  the  commis- 
sion and  complying  with  the  requirements  of  that  section,  and 
does  not  relate  to  special  contracts  existing  at  the  time  the  law 
took  effect  Ibid. 

Taxation.    See  Constitutional  Law,  15.    Taxation,  2-5. 
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Obstruction  of  stream:  Flooding  lands:  Remedies:  Limitation  of  ac- 
tions:  Recurrent  nuisance:  Railway  company  as  lessee, 

6.  Where,  by  reason  of  the  faulty  construction  and  maintenance  of  a 

railroad,  a  stream  crossed  thereby  is  so  dammed  up  as  to  flow 
back  upon  and  injure  the  adjoining  land,  the  remedy  of  the  land- 
owner is  not  limited  by  sec.  1886,  Stats.,  to  a  proceeding  for  con- 
demnation; nor,  where  none  of  the  land  so  flooded  has  been 
taken  or  used  for  right-of-way  purposes,  is  sec.  1852,  Stats.,  re- 
lating to  condemnation,  applicable  to  the  situation.  Yerheck  v, 
Minneapolis,  8t.  P.  d  S,  B,  M,  R,  Co.  61 

7.  The  landowner's  right  of  action  in  such  case  does  not  arise  from 

the  lawful  construction  of  the  railroad  where  located,  but  from 
the  failure  to  restore  the  stream  to  its  former  state  or  keep  its 
usefulness  unimpaired  when  the  railroad  was  constructed  and 
afterwards;  and  an  action  by  him  for  damages  by  reason  of  a 
recurrent  nuisance  occasioned  by  such  improper  construction 
and  maintenance  of  the  railroad  is  not  barred  at  the  expiration 
of  six  years  from  the  time  of  such  construction.  KuM  v,  C.  d  N^ 
W.  R.  Co.  101  Wis.  42,  distinguished.  Ihid. 

8.  Evidence  in  such  an  action  that  defendant  had  operated  the  rail- 

road since  April,  1909;  that  it  maintained  station  agents  and 
section  crews  that  repaired  the  track;  that  complaints  were  fre- 
quently made  to  it  about  the  flooding;  that  it  made  no  objection 
on  the  ground  that  it  was  not  the  party  liable;  and  that  in  1912 
it  remedied  the  trouble  by  putting  in  a  culvert  which  took  care 
of  the  water,  shows  a  prima  facie  liability  on  the  part  of  the  de- 
fendant, though  a  mere  lessee,  for  the  damages  accruing  since 
the  date  flrst  named,  when  it  took  possession  of  the  road.     Ibid. 

9.  Evidence  in  such  action  that  eight  or  nine  acres  of  plaintiff's  land 

were  rendered  untiUable  by  reason  of  the  flooding  and  that  the 
rental  value  per  acre  in  ten-acre  lots  was  $10  to  $12,  was  suffi- 
cient to  show  substantial  damage,  and  a  nonsuit  was  improper. 

Ihid. 
Operation.    See  Carriers. 

Injuries  to  licensees  or  trespassers  on  trains. 

10.  Plaintiff's  intestate,  a  boy  sixteen  years  old,  who  had  been  riding 
in  a  dangerous  position  between  two  box  cars  drawn  by  a  switch 
engine  on  a  switch  track.  Jumped  or  fell  therefrom  and  was 
killed.  There  being  no  evidence  sufficient  to  warrant  the  Jury 
in  flnding  that  there  was  any  negligence  in  operating  the  train 
or  defect  in  the  track  which  caused  the  injury,  or  that  the  boy 
was  thrown  or  Jarred  from  the  train  thereby,  and  it  appearing 
from  the  undisputed  evidence  that  he  was  himself  negligent,  a 
verdict  for  defendant  was  properly  directed.  Jacob  v.  Chicago 
d  N.  W.  R.  Co.  34» 

[11.  Whether  a  railway  company  owes  any  duty  to  a  mere  licensee  or 
discovered  trespasser  riding  on  its  train,  to  keep  its  track  in  re- 
pair or  observe  statutory  limitations  as  to  speed  within  city 
limits,  not  decided.]  'Ibid. 

Injury  to  employee:  Assumption  of  risk:  Contributory  negligence: 
Evidence:  Credibility. 

12.  In  sec.  1816,  Stats.  1911  (Laws  of  1907,  ch.  254),  the  term  ''con- 
tributory negligence"  was  used  as  including  assumption  of  risk; 
and  the  defense  of  assumption  of  risk  was  not  abolished  by  that 
statute.    Cox  v.  Chicago,  M.  d  Bt.  P.  R.  Co.  491 
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13.  In  an  action  against  a  railway  company  under  said  statute  for  in- 

juries to  an  employee,  the  jury  found  the  plaintiff  guilty  of  con- 
tributory negligence  under  a  charge  which  required  them  to  in- 
clude assumption  of  risk  as  part  of  such  negligence,  and  also 
found  that  such  negligence  was  less  as  a  contributing  cause  of  the 
accident  than  the  negligence  of  the  defendant,  thus  finding  the 
existence  of  all  the  conditions  which  entitled  plaintiff  to  recover. 
Held,  that  a  further  separate  finding  of  assumption  of  risk  was 
merely  a  finding  of  one  of  the  elements  of  the  contributory  neg- 
ligence which  they  had  already  found,  and  did  not  affect  the 
right  of  recovery.  Ibid. 

14.  Where  plaintiff,  a  railway  employee,  was  injured  by  being  caught 

between  the  side  of  a  tender  and  a  stationary  wooden  structure 
standing  so  near  the  track  that  the  clearance  between  it  and  the 
tender  was  only  about  seven  inches,  the  fact  that  he  could  not 
give  an  exact  or  accurate  account  of  just  what  happened  at  the 
time  or  just  how  his  body  was  handled,  did  not  render  his  ver- 
sion of  the  accident  incredible.  IHd. 

Same:  Interstate  service:  When  federal  statute  governs:  Election: 
Waiver:  Assumption  of  risk. 

15.  Where  the  facts  are  undisputed  the  question  whether  a  particular 

service  or  engagement  therein  Is  of  Interstate  character  Is  one 
of  law;  but  when  material  facts  bearing  on  that  question  are  In 
dispute  they  may  properly  be  determined  by  the  jury,  leaving  to 
the  court  the  legal  conclusion  to  be  drawn  therefrom.  Graber 
V.  DulutK  8.  8.  <fc  A.  R,  Co.  414 

16.  A  railway  employee,  while  actually  performing  a  service  essential 

to  or  so  closely  connected  with  the  business  of  Interstate  com- 
merce as  to  be  substantially  a  part  of  It,  though  not  necessarily 
exclusive  of  all  intrastate  features.  Is  employed  In  Interstate 
commerce  within  the  meaning  of  the  federal  Employers'  Liabil- 
ity Act.  Ibid. 

17.  If  the  particular  service  In  progress  at  the  time  of  the  Injury,  lu 

any  substantial  part,  Is  within  the  Interstate  field,  then  the  fed- 
eral law  rules  the  case  If  either  party  so  elects;  but  this  Is  a 
right  which  may  be  waived,  expressly  or  Impliedly.  Ibid. 

18.  Any  brief  Incidental  absence  from  the  scene  of  work  or  the  Instru- 

mentality used  therein,  which  Is  not  Inconsistent  with  the  em- 
ployee's duty  to  his  employer,  such  as  customarily  visiting  a 
wayside  place  for  lunch  or  other  common  means  of  refreshment, 
or  waiting  after  one  task  Is  done  for  orders  as  to  the  next  move- 
ment, does  not  preclude  the  employee  from  claiming  to  be  still 
on  duty  and  engaged  In  interstate  commerce.  Ibid. 

19.  Where  upon  the  evidence  the  trial  court  might  properly  have 

found,  as  matter  of  law,  that  plaintiff  was  engaged  In  Interstate 
business  when  Injured,  Its  submission  of  the  question  to  the  jury 
is  not  an  error  of  which  defendant  can  complain.  Ibid. 

20.  Where,  in  an  action  for  injuries  to  a  railway  employee,  neither 

party  claimed  the  benefit  of  the  federal  Employers*  Liability  Act, 
there  was  no  error  In  refusing  to  compel  plaintiff  to  elect  whether 
he  would  claim  under  the  federal  or  the  state  law;  and  where 
the  court  applied  the  federal  law,  which  was  more  beneficial  to 
the  defendant  than  the  state  law,  the  defendant  has  no  ground 
for  complaint.  Ibid. 

21.  The  defense  of  assumption  of  risk,  available  under  the  federal 

Employers'  Liability  Act,  applies  only  to  such  risks  as  the  em- 


ployee  expressly  or  impliedly  contracts  to  take  upon  himself  be- 
cause of  "being  ordinary  incidents  of  the  business  as  customarily 
carried  on,  or  as  carried  on  in  the  particular  case  to  his  knowl- 
edge or  under  such  circumstances  that  reasonable  attention  to 
his  situation  would  afford  him  such  knowledge.  It  does  not  in- 
clude risk  of  unexpected  negligent  acts  of  co-employees.      Ihid. 

RAPE. 
Consent:  "Utmost  resistance."' 

1.  To  constitute  rape  there  must  be  an  entire  absence  of  consent,  and 

there  must  be  the  utmost  resistance  by  the  woman  by  all  means 
within  her  power.     McLain  v.  State,  204 

2.  "Utmost  resistance"  is  a  relative  term;  and  what  would  constitute 

such  resistance  on  the  part  of  a  weak,  nervous,  and  timid  person 
might  be  the  veriest  sham  on  the  part  of  a  healthy,  robust,  and 
courageous  person.  IMd, 

3.  The  evidence  in  this  case  ^s  to  nonconsent  and  resistance  is  held 

sufficient  to  sustain  a  conviction  of  rape.  Ihid. 

Assault  with  intent  to  commit  rape. 

4.  A  person  is  not  guilty  of  an  assault  with  intent  to  commit  rape 

unless,  at  the  time  he  made  the  assault  or  at  some  time  during 
its  continuance,  he  purposed  violating  the  woman  forcibly  and 
against  her  will.  If  he  so  purposed,  it  matters  not  that  fear  of 
detection  and  the  consequences  of  his  act,  or  the  manner  and 
degree  of  resistance,  caused  him  to  desist.    Skulhus  v.  State,    475 

5.  A  purpose  to  overcome  resistance  is  essential  to  the  ofTense,  but  if 

the  woman  does  not  at  any  time  consent  it  is  not  essential  that 
she  resist  unto  death,  or  continue  her  physical  resistance  in  face 
of  reasonably  supposed  imminent  peril  of  great  bodily  harm,  or 
controlling  terror.  /Md. 

6.  Although  in  this  case  the  accused  desisted  from  the  assault  as 

soon  as  outcry  was  made,  a  verdict  finding  him  guilty  of  an  as- 
sault with  intent  to  commit  rape  was  warranted  by  the  evidence. 

Ihid. 
Rates.     See  Railroads,  1-5. 

Ratification.     See  Religioiis  Societies,  2.    Towns,  16. 

Real  Party  in  Interest.     See  Ejectment,  3. 

Real  Property.  See  Adverse  Possession.  Brokers.  Contracts,  1. 
CJorporations,  9.  Counties,  3-7.  Dower.  Ejectment.  High- 
ways. Homestead.  Husband  and  Wife.  Landlord  and  Ten- 
ant. Mortgages.  Reformation  of  Instruments.  Religious  So- 
cieties, 2.     Specific  Performance.    Vendor  and  Purchaser. 

Reassessment.     See  Taxation,  15,  16. 

Recoupment.    See  Pleading,  2. 

REFORMATION  OF  INSTRUMENTS. 
See  Corporations,  2-5. 

1.  A  court  of  equity  will  not  reform  a  written  instrument  for  a  mis- 

take in  reducing  it  to  writing  unless  such  mistake  is  established 
by  the  most  clear  and  satisfactory  evidence.     Oovier  v.  Brechler, 

157 

2.  The  evidence  in  this  case  is  held  insufficient  to  warrant  the  refor- 

mation of  a  contract  for  the  sale  of  land  so  that  it  should  provide 
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that  the  land  to  be  taken  by  the  vendor  in  part  payment  was  to 
be  "close  to  a  railroad  right  of  way,*'  Instead  of  "close  to  a  rail- 
road." /Md. 

RELEASE. 

See  Compromise  and  Settlement,  3.    Contracts,  1.    Guaranty,  8. 
Husband  and  Wife,  12, 13, 16.    Limitation  of  Actions,  1. 

Payment  of  money  by  an  employer  to  an  injured  employee,  where- 
upon the  latter  executed  a  release  of  all  claims  for  damages  on 
account  of  the  injury,  did  not  operate  as  a  waiver  of  notice  of 
the  injury  or  estop  the  employer  from  asserting  that  no  notice 
had  been  served,  in  a  subsequent  action  by  the  employee  to  re- 
cover damages  for  such  injury.    Staszczuk  v.  CHlman  Mfg,  Co. 

615 

RELIGIOUS  SOCIETIES. 

Factional  division:  Rights  of  majority:  Sale  of  property. 

1,  The  constitution  of  a  religious  corporation  provided,  In  effect,  that 

in  case  of  a  division  of  the  membership  the  majority  should  be 
considered  the  proper  congregation  and  should  keep  the  prop- 
erty. It  also  provided  that  meetings  of  the  congregation  should 
be  called  by  the  minister.  After  a  division  had  occurred  the 
minister,  who  was  of  the  minority  faction,  refused  to  call  a  meet- 
ing. Heldj  that  those  composing  the  majority  faction  were  the 
only  members  of  the  congregation  entitled  to  a  voice  in  adminis- 
tering its  affairs;  that  under  the  circumstances  the  requirement 
in  the  constitution  as  to  notice  was  inoperative;  that  no  one  of 
the  minority  was  entitled  to  notice;  and  that  the  majority  had 
the  right,  upon  reasonable  notice,  to  meet  and  act  or,  if  all  were 
present,  to  act  without  previous  notice.  Lutheran  T.  Cong.  v. 
Bt  PauVs  Eng.  E.  L.  Cong.  56 

2.  A  sale  of  the  church  property,  therefore,  which  was  in  good  faith 

authorized  and  afterwards  ratified  at  meetings  attended  only  by 
those  of  the  majority  faction,  but  of  which  meetings  all  of  both 
factions  had  actual  notice,  was  valid  and  binding  upon  the  con- 
gregation, rbid. 

Remarks  of  Counsel.    See  Trial,  1. 

Removal  of  Officers.    See  Officers. 

Repairs.     See  LAin)LORD  and  Tenant,  3. 

Repeal  of  Statutes.    See  Statutes,  1,  2. 

REPLEVIN. 

See  Damages,  1. 

An  action  of  replevin  in  the  Milwaukee  civil  court  being  governed 
by  the  rules  and  statutes  applicable  to  such  actions  in  justices' 
courts,  where  the  chattel  in  suit  has  been  seized  by  the  sheriff 
under  the  writ,  If  the  plaintiff  fails  to  recover  there  should  not 
be  a  judgment  for  defendant  in  the  alternative  for  a  return  of  the 
chattel  or  for  its  value,  but  there  should  be,  under  sec.  3743, 
Stats.,  an  order  for  its  return  to  defendant  and  judgment  for 
damages  only.  The  chattel  is,  in  such  a  case,  in  the  custody  of 
the  court  even  though,  by  arrangement  between  the  sheriff  and 
the  plaintiff,  it  has  been  turned  over  to  the  latter.  Pfeifer  v. 
Lay  ton  Park  Oil  d  Soap  Co.  1 
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Rkputation.    See  Constitutional  Law,  17.    Libel  and  Slander. 

Reqttests  fob  Instbuctions.    See  Instructions  to  Jury,  2. 

Rescission.    See  Sales,  1,  2. 

Residence.    See  Action,  1,  2.    I>oweb. 

Res  Judicata.    See  Towns,  4,  5. 

Retraction.    See  Libel  and  Slander,  11. 

Retroactive  Statutes.    See  Statutes,  2. 

Revival. of  action.    See  Ejectment,  2,  3. 

RuuBS  and  Regulations.    See  Master  and  Servant,  2. 

Rules  of  Court.    See  Appeal,  10. 

Salaries.    See  Constitutional  Law,  11-14. 

SALES. 

Exchange  of  chattel  for  land:  Failure  of  title:  Rescission. 

1.  One  who  traded  a  horse  for  a  specified  quantity  of  gravel  to  be 

taken  from  certain  land  to  which,  as  the  record  showed,  the 
other  party  had  no  title,  had  constructive  notice  of  such  lack 
of  title  and  could  not  afterwards  rescind  the  trade  on  that 
ground.    Pfeifer  v.  Layton  Park  OH  d  Boap  Co.  1 

2.  Nor,  having  already  taken  a  part  of  the  gravel,  could  he  rescind 

without  offering  to  return  the  gravel  or  its  value  either  to  the 
other  party  to  the  trade  or  to  whoever  was  entitled  thereto.     IMd. 

Warranty:  Breach:  Recoupment    See  Pleading,  2. 

Same:  Replacing  defective  part  in  automobile:  Failure  to  return  old 
part:  Stipulated  damages:  Counterclaim. 

3.  In  accordance  with  a  custom  of  dealing  between  an  automobile 

manufacturer  and  a  dealer,  understood  and  consented  to  by  the 
latter,  the  manufacturer,  upon  shipping  to  the  dealer  a  new  mo- 
tor as  an  exchange  of  parts  pursuant  to  a  warranty,  charged  up 
to  the  dealer  the  agent's  price  of  the  new  motor  pending  the  re- 
turn of  the  old  one,  and  sent  a  bill  accordingly.  A  correspond- 
ing credit  was  to  be  given  for  the  old  motor  when  returned  as 
agreed.  Held,  that  there  was  no  purchase  and  sale  of  the  new 
motor,  but  the  price  so  charged  for  it  must  be  regarded  as  stip- 
ulated damages  in  case  of  a  failure  to  return  the  old  one.  Stude- 
Ixiker  Corporation  v.  Gollmarj  336 

4.  A  counterclaim  by  the  dealer  in  such  case,  alleging  that  the  old 

motor  was  defective  through  fault  of  the  manufacturer  and  that 
at  its  special  instance  and  request  the  dealer  had  rendered  serv- 
ices upon  such  machine,  stating  the  reasonable  value  of  such 
services,  is  a  good  counterclaim.  IMd. 

Same:  Breach. 

5.  In  an  action  upon  a  note  given  for  the  purchase  price  of  an  auto- 

mobile which  was  "guaranteed"  by  the  vendors  for  one  year,  the 
trial  court  properly  held,  as  matter  of  law,  that  the  evidence  did 
not  tend  to  show  any  breach  of  the  warranty  by  neglect  or  re- 
fusal of  the  vendors  to  make  such  repairs  as  were  required  there- 
by. Jones  V.  Keefe,  584 
Vol.  159  —  45 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 
Officers:  Election,    See  Qtjo  Warranto. 
Same:  Term  of  office. 

1.  Under  sec.  431,  Stats.  1913,  providing  that  school  district  officers 

shall  hold  office  for  "three  years  and  until  their  successors  have 
been  elected  or  appointed,  but  not  beyond  ten  days  beyond  the 
expiration  of  their  term  of  office  without  again  being  elected  or 
appointed,"  the  term  of  office  of  a  school  district  clerk  does  not 
expire  until  his  successor  is  elected  or  appointed,  and  he  may 
hold  for  a  period  of  ten  days  thereafter  if  his  successor  does  not 
qualify  within  that  time.     State  ex  reh  Schroeder  v.  Feuerstein, 

356 

Powers  of  school  hoards:  Discharge  of  teacher:  Instructions  to  jury. 

2.  Under  sec.  441,  Stats.,  a  school  board  may  discharge  a  teacher  who 

has  failed  to  perform  his  duties  under  his  contract.  Curkeet  v. 
Joint  School  District,  149 

3.  In  an  action  by  a  teacher  against  a  school  district  to  recover  dam- 

ages for  a  wrongful  discharge,  the  court  instructed  the  jury: 
"As  a  general  rule  a  teacher  may  be  removed  or  dismissed  before 
the  expiration  of  his  term  of  service  for  any  cause  that  renders 
him  unfit  to  be  a  teacher  in  the  public  schools  so  that  the  best 
interests  of  the  school  require  that  he  should  be  removed  or  disr 
missed,  as  for  incompetency  in  teaching,  failing  to  manage  and 
control  the  school,  or  failing  in  any  respect  to  perform  his  obli- 
gations as  a  teacher,  from  which  arises  disorganization  in  the 
school  work.  You  are  to  determine  in  this  case  whether  the  dis- 
charge of  the  plaintiff  by  the  school  board  was  justified."  Held, 
that  the  instruction  was  not  open  to  the  objection  that  it  left  it 
to  the  jury  to  say  what  constituted  good  cause  for  discharging 
plaintiff,  nor  the  objection  that  under  it  the  jury  might  assume 
that  the  school  board  was  justified  in  dismissing  plaintiff  for  any 
reason  it  considered  sufficient,  regardless  of  the  evidence.  It 
must  be  presumed  that  the  jury  proceeded  under  the  rules  of  law 
given  them  and  the  facts  in  evidence.  Ihid. 

Same:  Use  of  huildings  far  private  purposes. 

4.  The  school  board  in  a  city  of  the  first  class  has  no  authority,  either 

under  sec.  8,  ch.  459,  Laws  of  1907,  or  under  sec.  435e,  Stats.,  to 
permit  school  principals  to  use  the  school  buildings  for  the  pur- 
pose of  conducting  private  school-book  and  supply  businesses  for 
their  personal  profit;  and  such  use  of  the  buildings  may  be  re- 
strained in  a  taxpayer's  action.  Tyre  v.  Krug,  39 
School  funds.    See  Constitutional  Law,  2. 

SEDUCTION. 

1.  In  an  action  by  a  father  for  loss  of  his  daughter's  services  by  rea- 

son of  her  seduction  which  resulted  in  the  birth  of  an  Illegiti- 
mate child,  a  verdict  for  plaintiff  is  held  to  be  supported  by  suf- 
ficient evidence,  although  the  question  is  a  close  one,  turning 
upon  the  veracity  of  the  daughter  and  of  the  defendo^t  Trze- 
hietowski  v.  Jereski,  190 

2.  To  a  question  as  to  how  the  birth  of  the  Illegitimate  child  affected 

him,  plaintiff  answered  "It  affected  me  so  that  I  would  rather 
see  the  girl  was  dead  or  me.'*  Held,  that  the  question  was 
proper  and  the  answer  responsive.  Ihid. 
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3.  Defendant  having,  for  the  purpose  of  showing  previous  unchastity 
of  plaintiff's  daughter,  introduced  testimony  to  the  effect  that 
while  riding  in  a  farm  wagon,  when  about  fourteen  years  old, 
she  had  thrust  her  hand  through  an  opening  in  the  seat  and 
playfully  tickled  the  driver  on  his  side,  the  court  properly  di- 
rected the  jury  to  disregard  such  testimony,  there  being  nothing 
in  the  incident  indicating  depravity.  Ihid. 

Set-Guns.    See  Homicide,  1,  2,  5. 

Settlement.     See  Compromise  and  Settlement. 

Sidewalks.     See  Municipal  Corporations,  2-5. 

Slander^     See  Constitutional  Law,  16-18.    Libel  and  Slander. 

Spark  Abbesters.     See  Negligence,  8-12. 

Special  Assessments.     See  Municipal  Corporations,  1. 

Special  Verdict.     See  Fraud,  5,  6.     Street  Railways,  2.     Trial,  8-11. 

SPECIFIC  PERFORMANCE. 

Contrctct  to  convey  land:  Latent  ambiguity:  Parol  evidence:  MiataTce, 

1.  The  owner  of  an  eighty-acre  tract  of  land  platted  a  part  of  it  as 

an  addition  to  a  village,  such  addition  consisting  of  four  blocks 
of  eight  lots  each.  After  nine  of  the  lots  had  been  sold  and  con- 
veyed by  him  or  by  his  heirs,  the  heirs  made  a  contract  to  sell 
the  eighty-acre  tract,  "less  four  village  lots,  which  lots  are  an 
addition  to  the  village."  In  an  action  to  compel  specific  per- 
formance of  that  contract,  it  is  held  that  the  words  above  quoted 
created  a  latent  ambiguity  and  that  parol  evidence  was  proper 
to  show  the  situation  of  the  parties  to  the  contract,  the  state  of 
the  property,  and  the  location  of  the  addition.  Morrow  v.  Town- 
send,  154 

2.  Such  evidence,  with  certain  further  evidence,  is  held  to  sustain  a 

finding  of  the  trial  court  that  the  parties  to  the  contract  intended 
to  exclude  therefrom  the  four  blocks,  and  not  merely  four  lots. 

Ibid. 

3.  Specific  performance  of  the  contract  as  w^rltten  could  not  be  en- 

forced, since  it  could  not  be  determined  which  four  lots  Were 
meant  Ibid. 

Same:  Evidence:  Definiteness  of  contract:  Mutuality:  Partial  per- 
formance: Abandonment:  Laches. 

4.  In  an  action  to  compel  specific  performance  of  an  agreement  to 

convey  land,  the  evidence  is  held  sufficient  to  sustain  findings  to 
the  effect  that  in  1900  defendant  orally  agreed  to  furnish  the 
money  to  buy  in  his  own  name  a  farm  for  plaintiff,  his  son-in- 
law,  that  plaintiff  could  have  all  the  time  he  required  to  pay  de- 
fendant the  purchase  price,  and  that  when  he  had  made  some 
substantial  payment  the  title  should  be  transferred  to  him ;  that 
in  pursuance  of  such  agreement  a  farm  was  purchased  for  $6,000, 
and  plaintiff  went  into  possession  and. occupied  it  for  ten  years, 
exercising  all  rights  of  ownership,  paying  taxes  and  making  ex- 
tensive and  valuable  improvements;  and  that  plaintiff  had  paid 
to  defendant  on  the  purchase  price  sums  aggregating  more  than 
$3,000.    Dingman  v.  Bilberry,  170 

6.  Liberally  construed,  such  contract  meets  all  requirements  for  the 
enforcement   of   specific   performance,   being   definite,   mutual. 
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founded  upon  valuable  consideration,  free  from  fraud  or  mis- 
take, and  reasonable  in  its  scope  and  purpose.  Ihid. 

6.  Although  the  times  of  payment  and  time  of  conveyance  were  not 

fixed  absolutely,  yet  the  provision  that  plaintiff  should  have  such 
time  as  he  required  to  pay  for  the  farm  meant  that  he  should  pay 
as  he  was  able,  and  his  ability  to  pay,  as  well  as  what  would  con- 
stitute a  substantial  payment  which  would  entitle  him  to  a  deed» 
were  facts  which  could  be  ascertained  with  sufficient  certainty. 

I^id. 

7.  While  the  general  rule  is  that  the  mutuality  of  a  contract  will  be 

determined  as  of  the  time  it  was  entered  into,  there  are  many  ex- 
ceptions. Conditional  contracts,  such  as  options  to  purchase 
land,  that  become  binding  only  upon  the  happening  of  an  event 
or  the  exercise  of  the  choice  granted,  may  be  specifically  en- 
forced upon  the  happening  of  the  event  or  the  exercise  of  the  op- 
tion within  the  prescribed  time,  a  mutuality  of  remedies  when 
the  case  is  ripe  for  a  decree  being  sufficient.  Ibid. 

8.  In  this  case  the  partial  and  substantial  performance  of  the  con- 

tract by  plaintiff,  with  his  offer  to  complete  performance,  toouXd 
seenvj  also,  to  be  equivalent  to  an  obligation  on  his  part  to  per- 
form. UM, 

9.  The  facts  that  after  ten  years'  occupancy  plaintiff  temporarily 

left  the  farm  upon  defendant's  request,  to  aid  defendant  in  set- 
tling a  domestic  difficulty  with  his  wife,  and  that,  upon  further 
payments  being  refused  by  defendant,  he  delayed  bringing  an 
action  because  defendant  said  he  was  going  to  deed  the  land  to 
his  daughter  (plaintiff's  wife)  without  further  payments,  did 
not  show  an  abandonment  of  the  contract  by  plaintiff  or  such 
laches  on  his  part  as  to  defeat  the  action.  IMd. 

10.  A  decree  for  specific  performance  in  such  case,  by  which  defend- 
ant received  the  price  paid  by  him  for  the  farm,  with  interest, 
was  not  inequitable  although  the  land  had,  largely  through 
plaintiff's  labor,  greatly  increased  in  value,  the  plaintiff  being 
entitled  to  the  benefit  of  his  purchase  upon  complying  with  its 
terms.  Ihid, 

State  Expenses.     See  Taxation,  16. 

State  OrriCERS.    See  Constitutional  Law,  14. 

STATES. 
Insurance  of  state  property. 
Under  sees.  1978a  to  1978c,  Stats.  1913,  providing  for  state  Insur- 
ance of  public  property  and  establishing  a  state  insurance  fund, 
such  property  does  not  automatically  become  insured,  but  pay- 
ments out  of  said  fund  are  limited  to  losses  of  property  which 
had  been  certified  by  the  insurance  commissioner  to  the  state 
treasurer  as  insured,  and  to  the  amount  of  insurance  thereon 
certified  by  said  commissioner.  State  ex  rel.  Board  of  Regents 
V.  Ekem,  319 

STATUTES. 
Oonstitutionality,    See  Constitutional  Law.    Officers,  1-3. 
Mandatory  or  directory  f    See  Elections,  11. 
Amendment  and  repeal.    See  Divobcb,  2,  3. 
1.  A  later  statute  which  amends  a  former  statute  to  read  as  in  the 
later  statute  indicated  continues  in  force  all  the  provisions  of 
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the  former  statute  found  la  the  later  one.  Dallmann  v,  DaU- 
mann,  *80 

2.  An  amendatory  statute  will  not  be  construed  as  retroactive  or  as 

applying  to  prior  facts  or  transactions,  or  to  pending  proceed- 
ings, unless  a  contrary  intention  is  expressly  stated  or  neces- 
sarily Implied.  I^i^' 
Construction.  See  Action,  5.  Adverse  Possession,  1,  2.  Appeal,  8. 
Assault  and  Battery,  2.  Automobiles,  1.  Constitutional 
Law,  3,  12,  16,  17,  20,  22.  Corporations,  7,  10.  Damages,  4,  5. 
Divorce,  2-4.  Dower,  1.  EJECTMia^T,  3.  Elections,  2,  5,  7-10, 
12.  Highways.  Homestead.  Homicide,  1-3,  5.  Husband  and 
Wife,  5-7,  10.  Insurance,  12.  Interest.  Landlord  and  Ten- 
ant, 3.  Limitation  of  Actions.  Municipal  Corporations,  1,  2. 
Negligence,  9,  10.  Process.  Quo  Warranto.  Railroads,  1-3, 
5,  6,  8,  12,  20,  21.  Replevin.  Schools  and  School  Districts,  1, 
2, 4.  States.  Statutes,  2.  Taxation,  3. 5, 8, 10, 13-15.  Towns, 
1,  11.    Wills,  5,  6.    Workmen's  Compensation  Act,  1,  6,  7. 

3.  When  a  statute,  giving  its  language  its  ordinary  and  natural 

meaning,  expresses  a  result  neither  absurd  nor  harsh,  but  on 
the  contrary  one  in  harmony  with  the  general  scheme  of  the 
law,  namely,  that  an  Income  tax  shall,  substantially,  become  a 
substitute  for  a  personal  property  Xax,  then  such  natural  and  or- 
dinary meaning  should  be  given  to  the  language  used,  and  there 
is  no  room  for  construction.    Van  Dyke  v.  Milwaukee,  460 

4.  A  practically  contemporaneous  construction  by  an  administrative 

department  cannot  be  successfully  invoked  to  override  a  plain 
meaning  of  the  statute.  Ihid, 

For  rules  of  construction  see,  especially,  Constitutional  Law,  8. 

Stock  and  Stockholders.  See  Contracts,  2.  Corporations,  1,  4,  6-8. 
Fraud,  7,  8.     Taxation,  1. 

STREET  RAILWAYS. 

Injuries  to  passengers:  Contril>utory  negligence. 

1.  In  an  action  for  injuries  sustained  in  attempting  to  board  a  street 

car,  the  evidence  being  ample  to  sustain  the  jury's  finding  that 
plaintiff  was  guilty  of  contributory  negligence,  the  exclusion  of 
evidence  which,  even  if  admissible,  could  have  had  only  a  remote 
and  inconsequential  bearing  on  that  question,  was  not  prejudicial 
error.    De  Pas  v.  Southern  Wis,  R.  Co.  306 

2.  It  was  not  improper  in  such  case  to  submit  in  the  special  verdict 

a  question  as  to  whether  plaintiff  ought  to  have  seen  that  the 
door  of  the  car  was  closed  before  she  attempted  to  board  the 
car — its  purpose  being  to  ascertain  whether  or  not  she  was  a  pas- 
senger when  injured;  and  even  if  erroneous  such  submission 
was  not  prejudicial,  since  it  could  not  have  influenced  the  jury 
in  answering  the  question  as  to  contributory  negligence.      Ihid, 

3.  Upon  evidence  tending  to  show  that  when  plaintiff,  who  was  carry- 

ing a  child  upon  one  arm  and  a  heavy  package  under  the  other, 
reached  a  point  just  inside  the  door  of  one  of  defendant's  pay- 
aa-you-enter  street  cars,  she  was  required  to  deliver  her  fare; 
that  as  she  was  trying  to  get  the  money  from  her  glove  the  con- 
ductor signaled  for  the  car  to  start,  and  it  started  suddenly  with 
a  violent  jerk,  by  reason  whereof  she  fell  backward  on  the  plat- 
form and  was  injured;  that  no  effort  had  been  made  to  assist 
her;  and  that  there  were  no  handholds  within  her  reach  by  which 


i 


Digitized  by 


Google 


710  INDEX.  [159 


she  could  have  guarded  agalASt  being  thrown  down,  the  ques- 
tions of  negligence  on  the  part  of  the  defendant  and  contributory 
negligence  on  plaintiff's  part  were  properly  for  the  Jury.  Hewitt 
t7.  Southern  Wis.  R.  Co.  309 

4.  The  evidence  in  such  case  must  be  viewed  in  the  light  of  the  duty 
of  the  defendant  to  exercise  the  highest  degree  of  care  for  the 
safety  of  passengers  reasonably  to  be  expected  from  human  vigi- 
lance and  foresight  in  view  of  the  mode  and  character  of  the 
conveyance  adopted,  and  consistent  with  the  practical  operation 
of  the  business.  IJ)id. 

Streets.     See  Municipal  Corporations,  1-5. 
SUBROGATION. 
See  Trial,  13. 

One  loaning  money  or  credit  to  pay  a  debt  of  the  borrower  se- 
cured by  a  mortgage  or  otherwise,  Is  not  entitled  to  subrogation 
if  there  was  no  promise  to  give  him  security,  even  though  he  in 
good  faith  believed  he  was  to  receive  security.  Stewart  v.  Stew- 
art, 90  Wis.  516,  distinguished.  Murphy  v.  Baldwin,  567 
Suicide.  See  Insurance,  9,  10.  Workmen's  Compensation  Act,  8,  9. 
Summons.     See  Process. 

SUNDAY. 

Although  a  telephone  conversation  between  the  parties  on  Sunday 
did  not  constitute  a  binding  contract,  letters  which  followed  and 
confirmed  such  conversation  and  which  were  complete  and  spe- 
cific in  their  terms  constituted  a  valid  written  contract.  Web- 
ster Mfg.  Co.  V.  Montreal  River  L.  Co.  456 
Suspension.     See  Officers,  9. 

TAXATION. 

ConstittUional  requirements  and  restrictions.    See  Constitutional 

Law,  11-15. 
Bank  stock:  When  taxable. 

1.  Where  the  capital  stock  of  a  banking  corporation  whose  articles  of 

incorporation  had  previously  been  filed  was  subscribed  for,  and, 
except  as  to  a  few  shares,  paid  for  and  the  certificates  of  stock 
issued  prior  to  May  1,  1913,  the  stock  was  taxable  in  that  year, 
although  the  certificate  of  the  banking  commissioner  authoriz- 
ing the  corporation  to  commence  the  business  of  banking  was 
not  issued  until  May  12,  1913.  Farmers  d  M.  Bank  v.  Richland 
Center,  185 

Railroad  property:  ''Necessarily  used  in  operating:"  Terminal  facili- 
ties: Docks.    See  Constitutional  Law,  15. 

2.  The  property  of  a  public-service  corporation  like  a  railway  com- 

pany, including  its  franchises,  terminals,  and  real  and  personal 
property,  reasonably  necessary  to  be  used  and  in  fact  used  in  the 
performance  of  its  duties  to  the  public,  Is  an  entirety  and  Is  not 
to  be  separated  for  the  purpose  of  taxation.  Minneapolis,  St.  P. 
d.  S.  8.  M.  R.  Co.  V.  Douglas  County,  408 

3.  Terminal  facilities,  such  as  freight  houses,  grain  elevators,  and 

warehouses,  owned  by  the  carrier  and  equipped  with  the  proper 
appliances  necessary  to  enable  it  to  perform  its  full  duty  of 
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transportation  and  delivery  of  freight  of  all  kinds,  either  to  the 
consumer,  the  dealer,  or  a  connecting  carrier,  constitute  prop- 
erty "necessarily  used  in  operating  the  railroad,'*  within  the 
meaning  of  sub.  3.  sec.  1212,  Stats.  1911,  and  are  part  of  the  en- 
tirety. The  word  "necessary,**  in  this  connection,  means  rea- 
sonably required  in  the  exercise  of  sound  business  prudence. 

Ibid, 

4.  An  ore  dock  and  a  merchandise  dock  owned  and  operated  by  a 

railway  company  exclusively  for  its  own  use  in  temporarily  stor- 
ing, handling,  and  delivering  to  lake  carriers  the  ore  and  freight 
hauled  by  it  over  its  lines,  and  in  receiving  from  lake  carriers, 
temporarily  storing,  and  loading  merchandise  and  freight  des- 
tined for  transportation  over  its  railway  lines,  are  necessarily 
used  in  operating  the  railroad  and  are  terminal  facilities,  within 
the  foregoing  rule.  Ihid, 

5.  The  exception  in  sub.  3  of  sec.  1212,  Stats.  1911,  viz.  "grain  eleva- 

tors used  in  transferring  grain  between  cars  and  vessels,  coal 
docks,  ore  docks  and  merchandise  docks,*'  includes  only  those 
elevators  and  docks  which  are  not  a  part  of  the  railway  prop- 
erty because  not  necessarily  used  by  the  railroad  in  the  perform- 
ance of  its  duties  as  a  common  carrier.  Ibid, 

Income  tax:  Salaries  of  public  officers.    See  Constitvtional  Law,  11- 
14. 

Same:  WJiat  is  'Hncom^:'*  Dividends  from  mining  stock:  Deprecia- 
tion: Deductions:  Premiums  on  bonds, 

6.  The  word  "income"  in  the  constitutional  amendment  authorizing 

the  levying  of  an  income  tax  and  in  the  statute  enacted  in  pur- 
suance thereof  is  used  in  its  common,  ordinary  meaning  and  not 
in  its  strict,  technical,  or  true  economic  sense;  and  it  includes 
ordinary  dividends  paid  by  going  corporations,  mining  corpora- 
tions as  well  as  others.     Van  Dyke  v.  Milicatikee,  460 

7.  For  purposes  of  income  taxation  such  ordinary  dividends  will  be 

conclusively  presumed,  as  against  stockholders,  to  be  from  earn- 
ings or  profits.  Ibid. 

8.  A  stockholder  cannot  be  permitted,  under  sub.    (a),    (b),  sec. 

1087m — 4,  Stats.  1911,  to  deduct  from  the  dividends  paid  by  a 
mining  company,  under  the  guise  of  "losses,**  the  depreciation 
in  the  value  of  his  stock  caused  by  such  distribution  of  dividends. 

Ibid. 

9.  Dividends  declared  and  distributed  during  1911  out  of  surplus  on 

hand  prior  to  January  1,  1911,  when  the  Income  Tax  Law  went 
into  effect,  are  taxable  as  income  of  the  year  1911,  since  the  prof- 
its of  a  corporation  become  income  to  stockholders  when  dis- 
tributed as  dividends  and  not  before.  Ibid. 

10.  When  only  part  of  the  income  of  a  corporation  is  taxed  in  this 

state,  a  stockholder  should  be  allowed,  under  sub.  (c),  sec 
1087m — i.  Stats.  1911,  a  proportionate  and  not  a  total  deduction 
of  dividends,  in  computing  the  amount  of  his  taxable  income. 

Ibid. 

11.  The  fact  that  a  corporation  disposed  of  its  mining  properties  in 

exchange  for  stock  in  another  corporation  would  not  affect  the 
taxable  character  of  the  dividends  declared  by  it,  after  such  ex- 
change, out  of  surplus  moneys  or  profits  on  hand.  Ibid, 

12.  The  fact  that  a  person  purchased  bonds  at  a  premium  does  not 

entitle  him  to  deduct  annually  from  the  Interest  received  a  pro 
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rata  share  of  such  premium  in  order  tliat  the  capital  may  be 
kept  unimpaired  and  that  it  may  not  be  taxed  as  income.     IHd. 

Same:  Offset  of  personal  property  taxes. 

13.  Under  sec.  1087m — 26,  Stats.  1911,  one  who  paid  a  tax  on  his  per- 

sonal property  for  the  year  1911  was  entitled  to  have  the  amount 
so  paid  deducted  from  the  tax  on  his  income  for  that  year.  Van 
Dyke  v.  Milwaukee,  460 

Appeal  from  hoard  of  review. 

14.  A  county  income  tax  assessor,  if  dissatisfied  with  the  decision  of 

the  board  of  review  of  income  assessments,  has  the  right,  under 
sec.  1087m — 19,  Stats.,  to  appeal  therefrom  to  the  state  tax  com- 
mission.   Btate  ex  rel.  Wickham  v.  Nygaard,  396 
Reassessment:  Collecting  cost  from  taxing  district 

15.  Sec.  1087 — 55,  Stats.,  providing  that  the  cost  of  a  reassessment 

made  by  order  of  the  tax  commission  shall  be  collected  from  the 
assessment  district  in  which  the  reassessment  was  made,  and 
returned  to  the  state,  is  valid.  8t(Ue  ex  rel.  Atfy  Oen.  v.  Ham- 
merlund,  816 

16.  The  cost  of  such  a  reassessment  is  not  a  state  expense  incurred 

for  state  purposes,  but  a  local  expense  for  local  purposes,  in- 
curred through  state  agency  In  order  to  correct  a  violation  by 
local  officers  of  the  law  relating  to  assessments;  hence  the  pro- 
vision that  the  state  be  reimbursed  by  the  district  does  not  vio- 
late the  constitutional  requirement  that  the  rule  of  taxation 
shall  be  uniform.    Const,  art  VIII,  sec.  1.  Ibid, 

Tazpatsss'  Action.    See  Action.    Costs.    Towns,  4,  8,  10. 

Testamentabt  CAPAcriT.    See  Wills,  1-5. 

Town  Obdebs.    See  Action,  1-4.    Towns,  4,  5, 10. 

TOWNS. 

Powers:  Population,  haw  determined. 

1.  Upon  the  question  whether  a  town  having  therein  one  or  more  in- 

corporated villages  has  a  population  of  500,  so  as  to  enable  it, 
by  vote  of  the  electors,  to  exercise  the  powers  of  villages  and 
village  boards,  as  provided  in  sub.  13,  sec.  776,  Stats.  1913,  the 
federal  census  is  prima  facie  evidence  of  the  population  it  dis- 
closes; but,  in  the  absence  of  any  statutory  declaration  on  the 
subject,  neither  that  nor  any  other  existing  census  can  be  held 
conclusive  when  the  fact  is  challenged.  Menasha  W.  W.  Co.  v. 
Winter,  437 

2.  When  the  existence  of  the  requisite  population  is  put  in  issue,  any 

evidence  competent  to  establish  the  existence  or  nonexistence  of 
the  fact  is  admissible.  Ibid. 

3.  The  rule  against  the  impeachment  of  official  documents  does  not 

apply  to  a  challenge.  In  such  a  case,  of  the  correctness  of  the 
enumeration  of  a  state  or  federal  census.  Ibid. 

Toton  officers.    See  Certiorabi.      Officers,  3-6.    Towns,  11,  12. 

Tovm  orders:  Validity:  Taxpayers'  action.    See  Action. 

4.  A  Judgment  in  a  taxpayers'  action  cannot  lawfully  determine  the 

validity  of  town  orders  not  issued  to  nor  held  by  any  of  the  par- 
ties to  the  action,  and  the  fact  that  the  holders  may  be  numerous 
or  scattered  cannot  affect  their  right  to  be  heard.  Menasha  W. 
W.  Co.  V.  Winter,  487 


Digitized  by 


Google 


WIS.  J  IIN  JUiLJi..  715 


5.  Error  in  a  judgment  in  a  taxpayers'  action,  in  that  it  attempts  to 

pass  upon  the  validity  of  town  orders  held  by  persons  not  before 
the  court,  does  not  affect  its  validity  in  respect  to  orders  held  by 
the  defendants  in  the  action.  Ihid. 

6.  A  contract  by  town  officers  in  excess  of  their  powers,  as  one  for 

work  upon  a  highway  having  no  legal  existence,  is  void  and  can- 
not be  validated  by  performance  on  the  part  of  the  contractor. 

Ihid, 

7.  Even  if  the  doctrine  of  equitable  estoppel  could,  under  any  circum- 

stances, apply  to  such  a  case,  there  would  be  no  ground  therefor 
where  the  work  was  done  upon  premises  which  were  never  used 
for  highway  purposes,  so  that  the  town  received  no  benefit  there- 
from. Ihid, 

8.  An  action  brought  in  September  to  restrain  the  payment  of  town 

orders  issued  under  illegal  contracts  made  in  the  preceding 
June,  cannot  be  defeated  on  the  ground  of  laches.  Ihid. 

9.  Electors  of  a  town  cannot  give  away  the  money  of  the  taxpayers, 

and  an  order  based  upon  a  vote  of  the  electors  allowing  one  of 
the  supervisors  $200  upon  a  claim  of  only  $175,  for  loss  of  a 
horse,  is  void.  Ihid, 

Same:  Itemisiing  and  verifying  claims:  Refiling. 

10.  In  a  taxpayers'  action  to  annul  certain  town  orders,  where  the 

claims  upon  which  the  orders  were  issued  were  inadequately 
itemized  or  verified,  the  court,  upon  the  trial,  properly  allowed 
the  claims  to  be  reflled,  properly  itemized  and  verified.  MenaaJia 
W,  W.  Co.  V,  Winter,  437 

Contracts  hetween  town  and  its  officers:  Validity. 

11.  Sec.  4549,  Stats.  1913,  which  makes  it  an  offense  for  any  town  of- 

ficer to  have,  reserve,  or  acquire  any  pecuniary  interest,  directly 
or  indirectly,  present  or  prospective,  absolute  or  conditional,  in 
any  "purchase  or  sale  of  any  personal  or  real  property  or  thing 
in  action,"  or  in  any  contract  or  bid  relating  thereto,  applies  as 
well  to  sales  by  such  officer  directly  to  the  town  as  to  sales  made 
by  other  persons  in  which  he  has  or  acquires  an  interest;  and  all 
contracts  in  contravention  of  the  statute  are  absolutely  void. 
Menasha  W.  W,  Co.  v.  Winter,  437 

12.  Said  statute,  being  highly  penal,  must  be  strictly  construed,  and 

cannot  be  held  to  prohibit  contracts  for  personal  services.    Ihid, 

Contracts:  Authority.    See  Estoppel,  2.    Towns,  6. 

13.  A  town  has  no  power  to  pay  a  debt  of  a  poor  person  for  house 

rent,  or  any  other  debt  of  such  a  person,  which  was  not  lawfully 
incurred  on  the  credit  of  the  town.  Menasha  W.  W,  Co,  v.  Ww- 
ter,  487 

14.  A  claim  for  damages  to  a  ladder,  though  small  in  amount,  must 

be  passed  upon  by  the  electors  before  the  town  board  has  author- 
ity to  pay  it.  Ihid, 

15.  A  town  has  no  authority  to  expend  money  for  street  lighting,  and 

a  purchase  by  the  town  board  for  that  purpose  is  ultra  vires  and 
void.  Ihid, 

Same:  Purchases:  Excessive  delivery:  Ratification, 

16.  Where  a  merchant  supplies  goods  to  a  poor  person  in  excess  of  the 

amount  authorized  by  the  town  supervisors,  but  in  good  faith 
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upon  the  credit  of  the  town,  the  town  board  may  afterward,  by 
ratification,  validate  such  excess.    Menasha  W.  W,  Co,  v.  Winter, 

437 

Traction  Engines.    See  Negligence,  8-12. 

Trespass.    See  Ejectment,  1.    Negligence,  1.    Railroads,  11. 

TRIAL. 

Arguments  and  remarks  of  counsel, 

1.  Remarks  of  plaintiff's  counsel  in  his  argument  to  the  jury,  in 

which  he  commented  upon  the  supposed  intimate  relations  be- 
tween defendant's  claim  agent  and  the  woman's  attorney  in  the 
criminal  action,  while  containing  personal  abuse  which  cannot 
be  approved,  are  held  not  to  have  been  prejudicial.  Andrews  v. 
United  States  C.  Co.  604 

Reception  of  evidence.  See  Appeal,  9.  Carriers,  14.  Evidence. 
Fraud,  2,  3,  5.  Instructions  to  Jury,  10.  Insurance,  2,  10. 
Landlord  and  Tenant,  8.  Libel  and  Slander,  5,  7,  8.  Negli- 
gence, 9.  Partnership,  2.  Railroads,  8,  9.  Seduction,  2. 
Street  Railways,  1,  2.    Towns,  2.     Trial,  12. 

Questions  for  jury.  See  Carriers,  5.  Instructions  to  Jury,  5.  Mas- 
ter AND  Servant,  1,  7.  Municipal  Corporations,  3.  Railroads, 
15.     Sales,  5.     Street  Railways,  3. 

2.  In  submitting  a  case  to  the  jury  the  trial  court  decides,  as  matter 

of  law,  that  the  evidence  will,  warrant  findings  in  plaintiff's 
favor  of  the  facts  essential  to  a  recovery.  Oillett  v.  Planner- 
Steger  L.  d  L.  Co.  578 

Same:  Direction  of  verdict.    See  Railroads,  10. 

Instructions  to  jury.  See  Carriers,  16,  17.  Fraud,  3,  4.  HoiaciDE, 
3,  4.  Instructions  to  Jury.  Landlord  and  Tenant,  9.  Libel 
AND  Slander,  4,  11.     Negligence,  12.     Seduction,  3. 

Same:  Requests  for  instructUyns.    See  Instructions  to  Jury,  2. 

Same:  Mistake  in  charge:  Correction. 

3.  Before  the  jury  returns  Its  verdict  the  court  may  properly  call  it 

back  to  correct  an  erroneous  charge.    Peterson  v.  Lemke,       353 

4.  If  the  trial  court  was  mistaken  in  stating  to  the  jury  that  it  was 

agreed  by  counsel  that  there  was  no  evidence  that  the  accident 
In  question  occurred  otherwise  than  in  one  of  two  ways,  it  was 
counsel's  duty  to  call  attention  to  the  mistake  at  once,  so  that  it 
could  be  corrected.    Dishmaker  v.  Heck,  572 

5.  Where,  in  such  case,  there  was  in  fact  no  evidence  that  the  acci- 

dent occurred  otherwise  than  as  stated,  it  was  immaterial 
whether  there  had  been  an  agreement  between  counsel  to  that 
effect  or  not.  Ibid. 

Communications  between  court  and  jury. 

6.  All  communications  between  the  court  and  the  jury  should  be  in 

the  open  court  room  and  free  from  any  suspicion  of  secrecy. 
But  where  the  jury,  after  retiring,  were  unable  to  decipher  a 
word  in  the  special  verdict,  and  the  foreman,  returning  into 
open  court,  asked  the  meaning  of  the  word,  to  which  the  trial 
judge  replied,  "punitive,  by  way  of  punishment," — the  proceed- 
ings being  taken  down  by  the  official  reporter, — there  was  no 
prejudicial  error.     Dishmaker  v.  Heck,  572 
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Verdict:  Impeachment:  Affidavits  of  jurors. 

7.  Affidavits  of  jurymen  to  the  effect  that  after  the  foreman  returned 

to  the  jury  room  and  announced  that  the  word  was  "punitive" 
there  was  discussion  as  to  what  would  become  of  the  punitive 
damages  if  any  were  awarded,  the  foreman  and  others  contend- 
ing that  they  would  he  paid  to  the  county,  and  that,  although  the 
foreman  did  not  represent  that  the  court  had  given  him  any 
instructions  on  the  subject,  some  of  the  jurymen  believed  that 
he  was  stating  what  the  judge  had  told  him,  and  that  they  would 
not  have  awarded  punitive  damages  if  they  had  known  that 
such  damages  would  go  to  plaintiffr— were  not  admissible  to  im- 
peach the  verdict.    Dishmaker  v.  Heck,  572 

Special  verdict.    See  Fraud,  5,  6.     Street  Railways,  2. 

8.  Where  there  are  several  material  controverted  issues  raised  by 

the  pleadings  it  is  error  to  deny  a  seasonable  request  for  a  spe- 
cial verdict    Klas  v.  Kuehl,  561 

9.  A  request  by  defendant  for  a  special  verdict,  made  before  he  has 

introduced  any  evidence,  is  seasonably  made  under  sec.  2858, 
Stats.  IHd. 

10.  An  admission,  in  the  nature  of  a  concession  for  the  purpose  of 

narrowing  the  issues,  made  by  defendant  before  demanding  a 
special  verdict  was  not  the  introduction  of  evidence  on  his  be- 
half within  the  meaning  of  sec.  2858,  Stats.  Ihid. 

11.  Error  in  refusing  to  submit  a  special  verdict  cannot,  upon  the  rec- 

ord in  this  case,  be  said  to  have  been  nonprejudicial.  Ihid. 

Trial  hy  the  court:  Refusal  to  consider  incompetent  evidence. 

12.  In  an  equity  case,  after  incompetent  testimony  had  been  admitted, 

it  was  entirely  proper  for  the  court  to  announce  that  It  would 
not  consider  such  testimony  and  to  refuse  to  receive  further  evi- 
dence of  like  character.    Murphy  v.  Baldwin,  567 

13.  A  finding  in  this  case  that  defendant  did  not  promise  to  give 

plaintiff  security  for  his  indorsement  of  defendant's  note  is  held 
to  be  sustained  by  the  evidence.  Ihid. 

Trust  Deeds.     See  Mortgages,  1. 

Ultra  Vires.     See  Estoppel,  2.     Towns,  6,  9, 11,  13,  15,  16. 

Use  of  School  Buildings.     See  Schools  and  School  Districts,  4. 

VENDOR  AND  PURCHASER  OF  LAND. 

Construction  of  contract.    See  Brokers,  2. 

1.  Where,  in  a  contract  of  sale,  land  is  represented  as  being  "plow 

land,''  that  means  that  it  is  tillable  land,  not  arid  land  which 
might  be  plowed  without  any  beneficial  results.  Oovier  v.  Brech- 
ler,  157 

2.  The  words  "close  to  a  railroad"  In  a  land  contract  must  ordi- 

narily be  understood  relatively  to  local  conditions.  It  seems 
that  land  in  North  Dakota  sixteen  miles  from  a  railroad  is  not 
within  the  meaning  of  the  words.  iWd. 

Verdict.     See  Railroads,  10.    Trial,  7-11. 

Waiver.     See  Corporations,  5,  8.     Estoppel,  4.     Guaranty,  5.     In- 
surance, 8,  9.    Railroads,  17.     Release. 

Warning  Servant.     See  Master  and  Servant,  2,  3. 
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Wabbanty.    See  Pleading,  2.    Sales,  3-5. 
Watebs  and  Watercoubseb.    See  Railboads,  6-9. 

WILLS. 
Testamentary  capacity. 

1.  The  clear  preponderance  of  the  evidence  in  this  case  is  held  to 

show,  contrary  to  the  findings  of  the  county  and  circuit  courts, 
that  a  testatrix  had  testamentary  capacity  at  the  time  of  making 
her  will.    Estate  of  Bean:  Cowan  v.  Bean,  67 

2.  The  opinions  of  physicians  as  to  the  mental  competency  of  a  tes- 

tatrix are  of  little  probative  force  where  they  are  based  upon  the 
facts  assumed  in  a  hypothetical  question  from  which  all  the  mat- 
ters and  evidence  relied  upon  by  the  proponent  were  excluded. 

Ihid. 

3.  Findings  to  the  effect  that  a  will  was  signed  and  duly  executed  by 

the  testatrix,  that  she  had  testamentary  capacity,  and  that  it 
was  not  the  result  of  undue  influence,  are  held  to  be  supported 
by  the  evidence.    Will  of  Morse:  Balsinger  v,  Schrunk,  188 

Same:  Effect  of  appointment  of  guardian. 

4.  Where  the  appointment  of  a  guardian  for  an  aged  person  was 

sought  because  qf  physical  and  not  mental  disabilities,  and  the 
evidence  taken  in  that  proceeding  shows  that  no  guardian  should 
have  been  appointed,  the  appointment  is  of  no  evidentiary  force 
or  weight  upon  the  question  of  the  testamentary  capacity  of 
such  person.    Estate  of  Bean:  Cowan  v.  Bean,  67 

5.  Sec.  3979,  Stats., — providing  that  the  petition  and  order  for  notice 

in  guardianship  proceedings  may  be  filed  and  recorded,  and  if  a 
guardian  is  appointed  all  contracts  except  for  necessaries  and 
all  gifts,  sales,  and  transfers  of  property  by  the  incompetent 
after  such  filing  shall  be  void, — does  not  apply  to  wills  or  legacies 
provided  for  in  wills.  Ihid, 

Probate:  Contest:  Attorneys'  fees. 

6.  Under  sec.  4041&,  Stats.,  the  supreme  court  may,  in  a  contest  as  to 

the  probate  of  a  will,  fix  the  amount  to  be  allowed  as  attorneys* 

fees  for  work  done  in  that  court.    Estate  of  Bean:  Cowan  v.  Bean, 

67 
Witnesses. 
Competency:    Transactions    with    decedents.    See    Husband    and 

Wife,  10. 
Credibility.     See  Insurance,  10.    Railroads,  14. 
Words  and  Phrases. 
Allowed,  in  lease.    See  Landlobd  and  Tenant,  7. 
Any  person  dissatisfied,  in  statute.     See  Taxation,  14. 
Being  a  defaulter,  in  constitution.    See  Officebs,  6. 
Clear  proceeds  of  all  fines,  in  constitution.    See  Constitutional 

Law,  3. 
Close  to  a  railroad,  in  contract.     See  Vendor  and  Purchaseb,  2. 
Condition,  in  lease.     See  Landlord  and  Tenant,  1. 
Conditional  privilege.    See  Libel  and  Slandeb,  9. 
Contributory  negligence,  in  statute.    See  Railboads,  12. 
Delivery.    See  Carriers,  6. 
Dimitnsh  the  compensation  of  a  public  officer,  in  constitution.    See 

Constitutional  Law,  13. 
Employed  in  interstate  commerce,  in  statute.    See  Railroads,  16. 
Freedom  of  speech,  in  constitution.    See  Constitutional  Law,  16. 
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Fruit  in  lease.    See  Landlord  and  Tenant,  10. 

Full,  in  rule  relating  to  car  service.    See  Carriers,  18. 

CHfta,  in  statute.    See  Wills,  5. 

Income,  in  constitution  and  statute.  See  Constitutional  Law,  11. 
Taxation,  6. 

Increase  of  stock,  in  lease.    See  Landlord  and  Tenant,  11. 

Interest,  in  statute.    See  Judges. 

Interstate  commerce.  See  Carriers,  10.  Corporations,  10.  Rail- 
roads, 16. 

Judgment  of  a  competent  court,  in  statute.  See  Adverse  Posses- 
sion, 1. 

Jury  trial,  in  constitution.     See  Constitutional  L*aw,  19. 

Losses,  in  statute.    See  Taxation,  8. 

Necessarily  used  in  operating  the  railroad,  in  statute.  See  Taxa- 
tion, 3. 

Necessary,  in  statute.    See  Taxation,  3. 

Notice  of  injury,  in  statute.    See  Limitation  of  Actions,  1. 

Obtain  justice  freely,  in  constitution.    See  Constitutional  Law,  21. 

Other  purpose,  in  statute.    See  Homicide,  2. 

Pecuniary  provision,  in  statute.    See  Husband  and  Wife,  6. 

Performing  services  growing  out  of  and  incidental  to  his  employ- 
ment   See  Workmen's  Compensation  Act,  7. 

Plow  land,  in  contract.    See  Vendor  and  Purchaser,  1. 

Received  in  apparent  good  order,  in  bill  of  lading.    See  Carriers,  15. 

Removal.    See  Officers,  9. 

Residing  out  of  this  state,  in  statute.    See  Dower. 

StockJiolder,  In  statute.    See  Corporations,  7. 

Suspension.    See  Officers,  9. 

Utmost  resistance.    See  Rape,  2. 

Without  or  in  excess  of  its  powers,  in  statute.  See  Workmen's 
Compensation  Act,  2. 

Written  instrument  as  being  a  conveyance,  in  statute.  See  Ad- 
verse Possession,  2. 

WORKMEN'S  COMPENSATION  ACT. 

What  injuries  compensated:  Lightning  stroke. 

1.  Injuries  to  employees  for  which  compensation  is  to  be  paid  under 

the  Workmen's  Compensation  Act  (sees.  2394 — 1  to  2394—31, 
Stats.  1913)  are  such  as  are  incidental  to  and  grow  out  of  the 
employment.  They  do  not  include  an  injury  caused  by  light- 
ning where  the  exposure  to  the  hazard  from  lightning  stroke  was 
not  peculiar  to  the  industry  or  rendered  exceptionally  great  by 
the  employment.    Hoenig  v.  Industrial  Comm.  646 

Industrial  commission:  Orders:  Conclusiveness. 

2.  An  order  of  the  industrial  commission  will  not  be  held  to  have 

been  "In  excess  of  its  powers,"  on  the  ground  that  there  was  no 
evidence  to  sustain  it,  unless  there  was  an  entire  lack  of  relevant 
evidence  tending  to  support  the  ultimate  conclusion  of  fact  upon 
which  the  order  is  based.    Oldenberg  v.  Industrial  Comm.      333 

3.  Findings  by  the  Industrial  commission  in  this  case  that  an  em- 

ployee had  been  fully  compensated  by  his  employer  for  all  loss 
of  wage  resulting  from  certain  injuries,  and  that  at  the  time  the 
payment  of  compensation  ceased  and  he  signed  a  release  he  had 
recovered  from  the  effects  of  the  injuries  so  that  he  was  able  to 
return  to  work  without  further  loss  of  wages  because  of  said 
injuries,  are  held  to  have  support  in  the  evidence.  Ibid. 


f 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


